E E P O E T 



PROM THE 



SELECT COMMITTEE 



COURT OF CHANCERY (IRELAND) BILLS 



TOGETHER WITH THE 



PROCEEDINGS OF THE COMMITTEE, 

MINUTES OF EVIDENCE, 

APPENDIX AND INDEX. 



Ordered, by Tbs House of Commons, to be Printed, 

24 June 1856. 
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Ijume, 18® die Februarii, 1856. 



Court of Chancery (Ireland) Bill, read 2®. 

Ordered, That the said Bill be committed to a Select Committee. 



Martis, 26° die Februarii, 1856. 



Ordered, Teat such Select Committee do consist of,- 



Mr. Solicitor-General for Ireland. I 
Sir Janies Grmiam. j 

Mr. Edward Ellice. j 

Mr. Henley. I 

Mr. Walpole. | 

Mr. Keogh. i 

Viscount Monck. j 

Mr. Napier. ' 

Ordered, That the Committee have power to send for Persons, Papers, and Records. 

Ordered, That Five be the quorum of the Committee. 



Mr. Macartney. 

Mr. Henry Herbert. 

Mr. Seymour Fitzgerald. 
Mr. Whiteside. 

Mr. De Vere. 

Sir Erskine Perry. 

Mr. Kirk. 



Mercurd, 27° die Februarii, 1856. 

Ordered, That the Committee do consist of 17 Members. 

Ordered, That Sir Fitzroy Kelly and Mr. Solicitor-general be added thereto. 



Martis, 26" die Februarii, 1856. 



Orifered, That the Court of Chancery, Ireland (Jurisdiction), the Court of Cliancery, 
Ireland (Procedure), the Court of Chancery, Ireland (Receivers), the Court of Chancery, 
Ireland (Appeals), the Court of Chancery, Ireland (Sales of Estates) Bills, be committed 
to the same Committee. 



Sabhati, 1° die JJrlartii, 1856. 



Ordered That Mr. Napier be discharged from further attendance on the said Com- 
mittee, and that Mr. Grogan be added thereto. 



Martis, 22° die Aprilis, 1856. 

Ordered That Mr. Attorney-general for Ireland be added to the Committee. 



Jovis, 24® die Aprilis, 1856. 

Ordered, That Mr. Deasy be added to the Committee. 



Veneris, 20® die Junii, 1856. 



Leave given to the Select Committee to make a Special Report. Power to report 
Opinion, together with the Minutes of Evidence. 



REPORT P- iii 

PROCEEDINGS OF THE COMMITTEE - - - p. v 

MINUTES OF EVIDENCE p. i 

appendix - - • p* 348 

INDEX P- 358 
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R E P O R 



Mr. Attorney-General for Ireland reported from the SELECT COMMITTEE 
on The Court of Chancery, Ireland, Bill ; The Court of Chancery, Ireland, 
(Jurisdiction) Bill; The Court of Cliancery, Ireland, (Procedure) Bill; 
The Court of Chancery, Ireland, (Receivers) Bill ; 'Jlic Court of Ciiancery, 
Ireland, (Appeals) Bill ; and The Court of Chancery, Ireland, (Sales of 
Estates) Bill; who were empowered to send for Persons, Papers, and 
Records, and to make a Special Report, and to report Opinion, togetlier 

with the Minutes of Evidence taken before them, to The House: That 

they had taken Evidence on the subject of the said Bills, and liad agreed 
to the following Resolutions, which they had directed him to report to The 
House, together with tlie JIinutes of Evidence taken before them : — 

That it is the opinion of this Committee : — 

1 . That the system of conferring an indefeasible title on judicial sales of 
encumbered estates in Ireland should be perpetuated. 

2 . That the benefits flowing from that system should be extended to unencum- 
bered estates. 

3. That a tribunal ought to exist in Ireland, having power to confer an inde- 
feasible title on the sale of estates, the titles to which, being submitted to a 
judicial investigation, should be found satisfactory. 

4 . That it is essential that the constitution of the Court of Chancery in 
Ireland should be altered, and its procedure and practice reformed. 

5 . That the Masters in Ordinary should have original jurisdiction and all the 
powers of a Court of Equity over all administi*ation suits, foreclosure suits, 
partnership accounts, and such other matters, under the 15th section of Sir John 
Romilly’s Act, as petitioners should wish to set down, and to be heard by any 
Master in Ordinary. 

6 . That the Lord Chancellor, Master of the Rolls, and, subject to such rules 
as the Chancellor shall make, the Masters in Ordinary should have power to 
obtain the assistance of valuators, surveyors, accountants, merchants, engineers, 
actuaries, or other scientific persons, and enable such Court or Judge to deter- 
mine any matter at issue in any cause or proceeding, and to act upon the certifi- 
cate of sucii persons. 

7. That, subject to the above rules, every Equity Judge should dispose of the — 
whole suit before him, without any reference. 

8 . That the practice of receiving evidence vwd voce in the Court of Chancery 
before the Judge who has to decide the cause is a sound one, and that it 
desirable that increased facilities should be afforded for a more extensive appli- 
cation of the system. 

9. That a Court of Appeal in Chancery should be constituted, to consist of 
the Lord Chancellor and an additional Judge to be Lord Justice of the Court of 
Appeal, with power to the Court to call in the aid of a Judge of one of the 
superior Courts of Common L*aw. 

311 . a 2 10. That 
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10 That all appeals from orders or decrees of the Master of the Rolls, and 
all reheariogs of decisions of the Lord Chancellor, should be determined by the 
Court of Appeal. 

11 That the Lord Chancellor. Master of the Rolls, and Judge of the Court of 
AnnJal or two of them, should be armed with extensive powers to reform and 
reg ulate the practice and procedure of the Court, so as to attain economy, sim- 
plfcity, and expedition, and should be bound to make general orders accord- 
ingly. 

12 That the law and practice of the Court of Chancery in Ireland, in rela- 
tion to the appointment of Receivers over real estate, requires to be further 
amended. 



13 . That the appointment of Receivers should be discouraged. 

14 That, in order to lessen the necessity for the appointment of Receivers, in 
suits for the sale of land, the sale should take place at the earliest practicable 
stage of the suit. 

15. That the Court should be empowered to refuse the appointment of a 
Receiver, unless it should be made appear to the Court that the interests and 
protection of the parties required it. 

16. That the Court should be also empowered to refuse a Receiver, where it 
appeared that the appointment of a Receiver would not be productive of sub- 
stantial benefit to the parties. 

17 That the Act 11 & 12 Geo. 3, c. 10 (Irish), by which Courts of Equity in 
Ireland are authorised to appoint Receivers for the purpose of discharging arrears 
or interest on mortgages, should be repealed. 

18 That the several Acts which regulate the right of a judgment creditor in 
Ireland, against the real estate of his debtor, require to be reconsidered. 

19 . That this Committee, being of opinion that the system of conferring an 
indefeasible title on judicial sales of encumbered estates should be continued 
without intermission, recommends that the Encumbered Estates Court should be 
continued for a period not exceeding one year. 

oo That in lien of the present appeal from the Encumbered Estates Court to 
the" Privy Council, all future appeals should be to the Court of Appeal in 
Cbancery. 

21. That such appeals should be of right. 

22 That the place for holding the sittings of the Court should with all con- 
venient speed be changed from its present locality to the Four Courts. 



Mr. Attorney-general for Ireland further Reported from the said Select 
Committee, 

That having regard to the said Resolutions, the Committee had not considered 
it expedient to go througj||he said Bills, which they had directed him to Report 
to The House. 

24 /Mne*1856. 
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PROCEEDINGS OF THE COMMITTEE. 



Veneris, 29® die Fehruarii, 1856. 



MEMBERS PRESEWT : 



Mr. Seymour Fitzgerald. 

Mr. Ellice. 

Mr. Solicitor-General for Ireland. 
Mr. Whiteside. 

Mr. De Vere. 



Sir Erskine Perry. 
Mr. Kirk. 

Mr. Walpole. 
Viscount Monck. 



Mr. Solicitoj'- General for Ireland was called to the Chair. 

The Committee considered course of proceeding. 

Resolved, That the Committee will proceed to hear evidence, — 

1st. Whether it will be expedient to transfer the existing business of the Encumbered 
Estates Court to the Court of Chancery. 

2d. Wliether it he advisable to continue the Encumbered Estates with a concurrent 
jurisdiction for a limited period. 

3d. In either case, what, if any, will be the necessary addition, and whether the staff 
proposed by the Bill of the Solicitor-General will be requisite or sufficient to discharge the 
business proposed to be committed to it. 

[Adjourned till Two o’clock on Monday. 



Lunce, 3° die Martii, 1856. 



MEMBERS PRESENT : 

Mr. Solicitor General for Ireland in the Chair. 



Sir Erskine Perry'. 
Mr. De Vere. 

Mr. Ellice. 

Mr. Whiteside. 
Mr. Walpole. 

Mr. Macartney. 



Mr. Henley. 

Mr. Seymour Fitzgerald. 
Sir James Graham. 
Viscount Monck, 

-Mr. Grogan. 



The Committee further considered future course of proceeding. 

[Adjourned till One O’clock on Thursday. 



Jovis, 6* die Martii, 1856. 



MEMBERS PRESENT : 

Mr. Solicitor-General for Ireland in the Chair. 

Mr. Henry Herbert. 
Mr. Whiteside. 

Mr. De Vere. 
Viscount Monck. . ' 
Mr. Ellicer 

Mr. Charles James Hargreave examined. 

[Adjourned till One o’clock 



Sir James Graham. 

Mr. Henley. 

Mr. Seymour Fitzgerald. 
Sir Erskine Perry. 

Mr. Grogan. 
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Lunw, 10” die Martii, 1856. 



MEMBERS PRESENT: 



Mr. Solicitor-General for Ireland in the Chair. 



Sir James Graham. 

Mr. Kirk. 

Mr. De Vere. 

Sir Erskine Perry. 

Mr. Whiteside. 

Mr. Charles James Hargreave and The 
Rolls, examined. 



Mr. Ellice. 

Mr. Walpole. 

Mr. Seymour Fitzgerald. 

Mr. Grogan. 

Viscount Monck. 

Right Hon. Sir John Romilly, Master of the- 
[Adjourned till Thursday, at One o’clock. 



Jovis, 13* die Martii, 1856. 



members present: 



Mr. Solicitor-General for Ireland in the Chair. 



Mr. Grogan. 

Sir James Graham. 

Mr. Seymour Fitzgerald. 

Mr. Henley. 

Sir Erskine Perry. 

Mr. Charles James Hargreave examined. 
Committee deliberated. 



Mr. Kirk. 

Mr. Henry Herbert. 
Mr. Ellice. 

Viscount Monck. 
Sir Fitzroy Kelly. 



[Adjourned till One o’clock on Thursday, the 3d of ApriL 



Jovis, 3* die Aj)rilis, 1856. 



members present : 



Sir James Graham called to the Chair. 



Viscount Monck. 

Mr, Henry Herbert. 

Mr. Seymour Fitzgerald. 
Mr. De Vere. 

Sir Erskine Perry. 



Mr. Grogan. 
Mr. Macartney. 
Mr. Henley. 

Mr. Ellice. 



The Right Hon. the Master of the Rolls for Ireland examined. 
Committee deliberated. 



[Adjourned till 17th instant, at One o’clock. 



Jovis, 17’ (ii€ Aprilis, 1856. 



MEMBERS PRESENT : 



Sir James Graham in the Chair. 



Sir Erskine Perry. 
Viscount Monck. 
Mr. Ellice. 

Mr. Henley. 

Mr. Kirk. . ' 



Mr. Grogan. 

Mr. Henry Herbert. 

Mr. De Vere. 

Mr. Whiteside. 

Mr. Seymour Fitzgerald. 



Mr. William Williams and Mr. Montiford Lon.gf.eld, l.l.d., examined. 



[Adjourned till One o’clock on Monday. 
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ON COURT OF CHANCERY (IRELAND) BILLS. 



LuncB, 21° die Aprilk^ I8nG 



MEMBERS PRESENT: 

Sir James Graham in the Chair. 

Viscount Moiick. 

Sir Eiskine Perry 
Mr, Grogan. 

Mr. Henley. 

Mr. De Vere. 

Mr, Kirk, 

Room cleared : Committee deliberated. 

Parties called in. 

Mr. Monliford Longfield, examined. 

fAdjoumed till One o’clock on Thursday. 



Mr. Macartney, 

Mr. Seymour ITtzgeralo. 
Mr. Whites.de, 

Mr. Ellice. 

Mr. Walpole. 



Jovis, 24“ die ApriliSy 1856. 



MEMBERS present: 

Mr. Attornet-General for Ireland in the Chair. 



Sir J. Graham. 

Mr. Edward Ellice. 

Mr. Whiteside. 

Mr. Henry Herbert. 

Mr. Macartney. 

Sir E. Perry. 

Master Jeremiah John Murphy examined. 



Mr. Grogan. 
Viscount Monck, 
Mr. Henley. 

Mr. Kirk. 

Mr. De Vere. 



[Adjourned to Monday, at One o’clock. 



Luna, 28* die Aprilis, 1856. 



MEMBERS FRBSENT: 



Mr. Attorney-General for Ireland in the Chair. 



Sir J. Graham. 

Viscount Monck. 

Mr. Macartney. 

Mr. Grogan. 

Sir E. Perry. 

Mr. WdUum Oihson examined. 



Mr. Ellice. 

Mr. Herbert. . 
Mr. Kirk. 

Mr, De Vere. 
Mr. Fitzgerald. 



[Adjourned to Thursday, at One o’clock. 



Jovis, 1“ die Mail, 1856. 



MEMBERS present: 



Mr. Attorney-General for Ireland in the Cham. 



Mr. Kirk. 

Viscount Monck. 

Sir E. Perry. 

Mr. Grogan. 

Mr. Deasy;, 

Mr. Whiteside. 

Mr. William Gibson examined/ 
Mr. Rickard King examined. 



Mr. De Vere. 
Mr. K. Ellice. 
Mr. Henley. 

Sir J. Giaham. 
Mr. H. Herbert. 
Mr. Fitzgerald. 



[Adjourned to Monday, at Twelve o’clock. 



311. 
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PROCEEDINGS OF THE SELECT COMMITTEE 



Luna, 5“ die Mail, 1856. 



MEMBERS PRESENT : 

Sir J. Graham in the Chair. 

Mr. Kirk. 

Viscount Monck 
Sir E. Perry. 

Mr. Grogan. 

Mr. Deasy. 

Mr. Whiteside. 

Mr. Samuel Frederick Adair and Mr. Rickard King examined. 

[Adjourned to Thurday, at Twelve o’clock. 



Jovis, 8® die Mail, 1856. 



MEMBERS present: 

Mr. Attobney-General for Ireland in the Chair. 

Mr. Whiteside. 

Mr. Deasy. 

Viscount Monck. 

Mr. E. Ellice. 

Mr. Richard King and Master Acheson £yZe,examined. 

[Adjourned to Monday, the 19th, at One o’clock. 



Sir J. Graham. 
Sir E. Perry. 
Mr. Fitzgerald. 



Mr. De Vere. 
Mr. E. Ellice. 
Mr. Fitzgerald. 
Mr. Macartney. 
Mr. Walpole. 



Luna, 19* die Mali, 1856. 



members present: 

Mr. Attorney-General for Ireland in the Chair. 



Mr. Whiteside. 

Mr. Macartney. 

Sir E. Perry. 

Mr. Henley. 

Viscount Monck. 

Right Hon. Abraham Breuister examined. 



Mr. H. Herbert. 
Sir J. Graliam. 
Mr. De Vere. 
Mr. Fitzgerald. 



[Adjourned to To-morrow, at Twelve o’clock. 



Martis, 20“ die Mail, 1856. 



MEUBERS present: 

Mr. Attornby-General for Ireland in the Chair. 

Sir J. Graham. Viscount Monck. 

Mr. Henley. Mr. Herbert. 

Mr. Whiteside. Mr. Fitzgerald. 

Sir E. Perry, Mr. Macartney. 

Mr. De Vere. 

Right Hon. Abraham Brewster examined. 

[Adjourned to Thursday, at Twfelvc o’clock. 
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Jous, 22 * die Mali, 1856 . 



HEMBERS PRESENT : 

Mr. Attobney-Gesebal for Ireland ia the Chair. 



Mr. Henley. 
Mr. Whiteside. 
Mr. E. Ellice. 
Mr. De Vere. 
Sir E. Perry. 



Mr. H. Herbert. 
Sir J. Graham. 
Viscount Monck. 
Mr, Fitzgerald. 



Master Ackeson Lyle again examined. 

Jiichard Malins, Esq., a Member of the House, examined. 

[Adjourned to Monday, at Twelve o’clock. 



Lunce, 2 ® die Junii, 1856 . 



MEMBERS present: 



Mr. Attorney-General for Ireland in the Chair. 



Sir E. Perry. 
Mr. Henley. 
Mr. Kirk. 

Mr. Whiteside. 
Mr. Grogan. 



Lord Monck. 
Mr. H. Herbert. 
Mr. De Vere. 
Mr. E. Ellice. 
Mr. Macartney. 



Resolutions proposed by Chairman read 1*, as follows : 

"1. That it is the opinion of this Committee that it is expedient to create additional 
facilities fur the sale and transfer of land, and the disencumbering of encumbered estates 
in Ireland. 

2. That the system of conferring an indefeasible title on judicial sales of encumbered 
estates in Ireland should be perpetuated. • 

“ 3. That the benefits flowing from that system should be extended to unencumbered 
estates. 

“ 4. That a tribunal ought to exist in Ireland, having power to confer an indefeasible title 
on the sale of all estates, the titles to which, being submitted to a judicial investigation, 
should be found satisfactorj. 

“ 5. That such power should be confided to the Court of Chancery in Ireland. 

“6. That in order to enable that Court to administer this new jurisdiction with advan- 
tage to the public, it is essential that its constitution should be altered, and its procedure 
and practice reformed. 

“ 7. That the office of Master in Chancery should be discontinued, but with a power to 
the Lord Chancellor to retain the present Masters to aid in disposing of the existing 
business of the Court of Chancery, and the arrear of business in the Encumbered Estates 
Court. 

“ 8. That two Vice-Chancellors should be appointed, and that the Court of Chancery 
should hereafter consist of the Lord Chancellor, the Master of the Rolls, and the two 
Vice-Chancellors. 

" 9. That a Court of Appeal in Chancery should be constituted, to consist of the Lord 
Chancellor and an additionalJudge to be Lord Justice of the Court of Appeal, 

“ 10. That all appeals from orders or decrees of the Master of the Rolls and Vice- 
Chancellors respectively, and all reheariugs of decisions of the Lord Chancellor, should be 
determined by the Court of Appeal. 

“11. That each Judge of the Court of Chancery should have the entire conduct of each 
cause in his Court from its commencement to its termination. 

“ 12. That the Master of the Rolls and Vice-Chancellor respectively should have attached 
to their Court two Chief Clerks and two Junior Clerks. 

“ 13. That such Chief and Junior Clerks should be appointed by the Judge of the Court 
(subject to the approval of the Lord Chancellor), and hold their offices until removed. 

3U, b “ 14. That 
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“14. That each of such Clerks should be removable by order of the Judge of the 
Court to which he was attached for cause, or by an order to be made by such Judge and 
any other of the Judges of the Court, without stating therein any cause. 

“ lu. That the Court should be armed with extensive powers to reform and regulate its 
practice and procedure, so as to attain economy, simplicity, and expedition, and should be 
bound to maxe general orders accordingly. 

“ 16. Tliat the Court should be authorised to reduce such stamps and fees as tend to 
interfere with the despatch of its business, or ihe publicity of its proceedings. 

“ 17. That, in order to provide a fund in aid of the funds out of which the ordinary 
expenses of the Court are now paid, the Court should be authorised to deduct from the 
purchase-money produced bv the sale of lands a graduated per-centage, to be fixed by 
general orders of the Court, 'but not in any case to exceed one per cent. 

“18. That on some given day the powers of the Encumbered Estates Court should 
cease, and its business be transferred to the Court ot Chancery. 

“ 19. That the law and practice of the Court of Chancery in Ireland, in relation to the 
appointment of Receivers over real estate, requires to be further amended. 

“ 20. That the appointment of Receivers should be discouraged. 

“ 21. That, in order to lessen the necessity for the appointment of Receivers, in suits for 
the sale of land, tlie sale should lake place at the earliest practicable stage of the suit. 

“ 22. That the Court should be empowered to refuse the appointment of a Receiver, 
unless it should be made appear to the Court that the interests and protection of the par- 
ties required it. 

“ 28. That the Court should be also empowered to refuse a Receiver, where it appeared 
that the appointment of a Receiver would not be productive of substantial benefit to the 
parties. 

“ 24. That the Act 11 & 13 Geo. 3, c. 10 (Irish), by which Courts of Equity in Ireland 
are authorised to appoint Receivers for the purpose of discharging arrears or interest on 
mortgages, should be repealed. 

“ 25. That the several Acts which regulate the right of a judgment creditor in Ireland, 
against the real estate of his debtor, require to be reconsidered.” 

Committee deliberated. 



Statement of the Taxing Masters of the Court of Chancery in 
by Chairman. — Ordered to be printed. 

[Adjourned to 



Ireland put in and read 
Thursday, at Twelve. 



Jovis, 5® die Junii, 1856. 



MEMBERS present: 

Mr. Attorney-General for Ireland in the Chair. 



Sir E. Perry. 

Mr. Kirk. 

Sir J. Graham. 
Mr. Henley. 
Viscount Monck. 



Mr. De Vere. 
Mr. Deasy. 

Mr. H. Herbert. 
Mr. Grogan. 
Mr. E. Ellice. 



Resolutions proposed by Sir E. Perry read 1°, aa follows: 

“ That it is the opinion of this Committee — 

“ 1. That public opinion in Ireland is strongly in favour of an indefeasible title being; 
conferred by a Court of J ustice on the sale of encumbered estates. 

“ 2. That the sale of unencumbered estates ought to be attended by the same advan- 
tages in law as encumbered estates. 

“ 3, That the granting of an indefeasible title cannot be safely granted to any Court of 
Justice, unless the duties of investigating and deciding on title are committed entirely to 
the Judges of the Court, who should be thoroughly conversant with conveyancing. 

“ 4. That the Encumbered Estates Court in Ireland, by the ability and knowledge of the 
Commissioners, by its simple and economic procedure, and by the publicity which attends 
all its proceedings, has on the whole given great satisfaction. 
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5. That, by removing; the locality of tlie Court to the vicinity of the Four Courts, by 
strengthening: the staff of the Comruissioners, and by the establishment of a different 
Court of Appeal, a permanent Court of (two) Commissioners, havingjurisdictiovi over the 
sale of all estates contracted or decreed to be sold, might be established with great benefit 
to the public. 

“ G. That, if it be deemed advisable, such Court might be made a branch of the Court 
of Chancery. 

7. That the jurisdiction of the Court should extend, — 

“ 1®. To all matters over which they have now jurisdiction. 

“ 2°. To all suits for the sale of unencumbered estates. 

“ 3“. To all decrees for the sales of estates committed to them by auv branch of 
the Coui’t of Chancery. 

“ 4®. To all incidental matters (such as the appointing of Receivers and the like) 
which may arise in the suits over which theyliave jurisdiction. 

S. That the procedure of the Court should continue as at present, but subject to be 
modified by any general rules to be drawn up by the Commissioners, and ratified by the 
Lord Chancellor. 

“ 9. That each Commissioner should have ihe power of appointing an Accountant 
and a Chief Clerk, who should also act as Keeistrar and taxing officer, and two Junior 
Clerks. 

“ 9 a. That the salaries of tlie Commissicnc-rs should be pounds; 

their precedence shall be after ; their term of office 

quam diu se bene gesseriiit. 

“ 10. That on any pressure of business, or during the illness or absence of either of the 
Commissioners, the Lord Chancellor should have the power to appoint delegate Commis- 
sioners, not exceeding two. 

“ 11. That the Court of Appeal from any decision of the Commissioners, or any one of 
them, should be the same Court of Appeal as is provided for the. Court of Chancery. 

“ Covet of Chancery. 

“ 12. That the Masters in Ordinary should have original jurisdiction and all the powers 
of a Court of Equity over all administration suits, foreclosure suits, partnerehip accounts, 
and such other matters, under the 15th section of Sir John’s Romilly’s Act, as petitioners 
should v.-ish to set down, and to be heard by any Master in Ordinary. 

“ 13. That the Lord Chancellor should be enabled to appoint one or more accountants 
(not exceeding ) for the Court of Chanceiy, to whom any Judge in Equity 

should be at liberty to refer any disputed account, with such liberty to strike a balance, or 
make a special report therein, as to the Judge shall seem fit. 

“ 14. That on the two first vacancies occurring amongst the Masters in Ordinary, no 
fresh appointments should be made without the autliority of Parliament. 

“ 1 5. That the Court of Chancery should hereafter consist of the Lord Chancellor, the 
Master of the Rolls, two Title Commissioners, and two Masters in Ordinary. 



“ Receivers. 

“ 16. That the law and practice of appointing Receivers be assimilated to the law 
and practice of England, and that on any vacancy in the office of Receiver Master, the 
appointment be not filled up, except upon the certificate of the Lord Chancellor to the 
Lords of the Treasury, that it is essential for tlie despatch of business in the Court of 
Chancery that a special officer for the receiver business should be appointed. 



" CotJHT OP Appeal, 

“ 17. That a Court of Appeal in Chancery should be constituled, to consist of the Lord 
Chancellor, and a Lord Justice, with power to the Lord Chancellor to call in a Common 
Law J udge ; and on any difference of opinion between the J udges, a further appeal to the 
House of Lords to be open to the parties. 

“ 18. That such Court of Appeal should hear all appeals from the Master of the Rolls, 
the Title Commissioners, or the Masters in Ordinary, but that parties should be at liberty 
to appeal to the House of Lords direct, 

“ 19. That appeals from any decree or order of the Lord Chancellor should lie to the 
House of Lords direct.” 

b 2 Resolutions 
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Resolutions proposed by Mr. Whiteside read 1", as follows : 

“ That it is the opinion of this Committee — 

“ 1. That no exceptional tribunal ought to be permanently established; and as the 
pressing necessity which called the Encumbered Estates Court into existence has ceased,, 
the Legislature ought not to renew any enactment which operates to suspend or obstruct 
the function of the Court of Chancery in the sale of encumbered estates. 

“ 2. That while it is e.xpedient to suffer the powers of the Encumbered Estates Court to 
expire, so far as they might enable it to receive fresh petitions for the sale of lands, it would 
be desirable to prolong its existence for any period which may be necessary for enabling the 
Commissioners, or two of them, to complete the several matters now pending before them, 
according to the practice peculiar to the Court in which such matters are now in course of 
prosecution. 

“ 3. That any transfer of the arrears of business from the Encumbered Estates Court to 
the Court of Chancery would embarrass the latter as well in the disposal of its own causes, 
as in the conduct of the matters so transferred from a Court wholly differing from it in 
forms and procedure, and would tend to increase the delay already e.xperienced by the 
suitors in the Encumbered Estates Court, by reason of the accumulation of business 
existing there. 

" 4. That every suitor in the Encumbered Estates Court ought to have an appeal from 
the Commissioners, as a matter of right, and not at the discretion of the Court, as at 
present. 

« 5. That it is expedient the Court of Chancery in Ireland should undergo a thorough 
revision both in constitutiou and procedure. 

“ 6. That the constitution of the Court ought to be altered by the abolition of the office 
of Master in Ordinary, with the present system of references and reports, and by the 
appointment orVice-Chancellors, who, with the Master of the Rolls, shall severally hear 
causes and matters which shall eventuate in further inquiries, so that the same judge shall 
conduct the entire proceeding in every stage, from the commencement to its termination. 

“ 7. That the first Vice-Chancellors ought to be appointed from the existing Masters, 
according to their standing as such, and that such appointments would be expedient, as 
well from motives of economy as because the gentlemen who at present fill the office of 
Master, have had a continued experience of five years under the Irish Chancery Regulation 
Act, which in a large class of cases constituted the function of the Master, in the same 
manner as now proposed in reference to the new Judges of the Court. 

“ 8. That in reforming the procedure of the Court in conformity to its proposed recon- 
struction, the Legislature ought to frame a complete code, nevertheless leaving to the 
Court the power of making general orders for varying the details of practice from time to 
time. 

“ 9. That it is expedient to invest the Court of Chanceiy in Ireland with power to give 
indefeasible titles to purchasers of land sold by the Court for the discharge of encumbrances, 
and that such power should extend to suits instituted not only by encumbrancers, but also 
by owners of estates encumbered ; but that, in the latter case, such a power ought to be 
carefully guarded, so as to defeat such suits when fraudulent or collusive. 

10. That the Legislature, in confening upon the Encumbered Estates Court the new 
and extraordinary powers to grant indefeasible titles, wisely confined that power to sales 
of encumbered estates, in which varied and adverse mterests are so represented as to supply 
a salutary check upon fraud, and that the few cases which have been discovered where 
colourable encumbrances have been collusively created in order to bring them within the 
jurisdiction of the Court, were frauds upon the Court and upon the policy and intention of 
the Legislature, and, as such, ought not to be consideied as furnishing a legitimate ground 
for conferring upon any tribunal the power to give an indefeasible title— as the instance of 
an alleged owner whose estate is not hon&jide encumbered. 

“ 11. That the continuance of (he present system of the management of estates by 
Receivers under the Court of Chancery m Ireland, is contrary to public policy. 

That it is desirable ihat legislation not only should effect a radical change in the position 
and duties of Receivers, with a view to diminish the expense now incident to their manage- 
ment, but also to reduce ihe classes of cases in which such appointment shall be made to 
those in which such appointments may be indispensable, and to accelerate the sales of 
estates where a sale is inevitable. 

“ 12. That in cases where the rental of the debtor is small, it is not expedient to leave 
the creditors to the alternative of two expensive remedies, a sale, or the appointment of a 
Receiver; and that it is expedient to give the creditor over such estates a cheap remedy, 
by empowering the Court to grant him possession for the purpose of paying himself, if he 
shall so elect. 

13. That it is expedient in every case to provide a Court of Appeal in Ireland from aU 

decisions 
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decisions of the Court of Chancery, whicli from its constitution and procedure shall be 
cheap, expeditious, and satisfactory. 

“ 14. That such Court ought to consist of more than one judge ; and unless same shall 
be composed of three judges at least, a difference of opinion among the members of the 
Court would induce the disappointed suitor to a further appeal to the House of Lords.'’ 

Motion made, and Question proposed, “ That Ihe Resolutions proposed by the Chairman 
be now read 2 ®, paragraph by paragraph” {Chairman). Amendment proposed, to leave 
out the words, the Chairman,” in order to insert the words “ Sir Erskine Perry,” instead 
thereof (Sir E. Perry) Question, “That the words, ‘ the Chairman’ stand part of the 
question,” put and agreed to. 

Question, “That the Resolutions proposed by the Chairman be now read 2®, paragraph 
by paragraph,” put and agreed to. 

First proposed Resolution read, considered, and postponed. 

Second proposed Resolution read. Amendment proposed, to leave out the word 
“ perpetuated,’' in order to insert the words, “ continued for a time to be limited,” instead 
thereof (Sir/. GroAe???) : —Question put, “That the word proposed to be left out stand 
part of the Resolution.” Committee divided : 

Ayes, 7. 

Viscount Monck. 

Mr. Herbert. 

Mr. De Vere. 

Sir E. Perry. 

Mr. Kirk. 

Mr. Grogan. 

Mr. Deasy. I 

Proposed Resolution agreed to. 

Third pi-oposed Resolution read. 

Question put, “ That this Resolution be agreed to.” 

Ayes, 6. 

Viscount Monck. 

Mr. Herbert. 

Mr. De Vere. 

Sir E. Peny. 

Mr. Kirk. 

Mr. Grogan. i 

Fourth proposed Resolution read : — Amended by leaving out the word, “ all,” in line 2. 

Question, “That this Resolution, as amended, be agreed to.” Committee divided : 



Noes, 4. 

Sir J. Graham. 
Mr. Ellice. 

Mr. Henley, 
hir. Whiteside. 



Committee divided : 
Noes, 5. 

Sir J. Graham. 

Mr. Ellice. 

Mr. Henley. 

Mr. Whiteside. 

Mr. Deasy. 



Ayes, 7. 



Noes, 4. 



Viscount Monck. 
Mr. Herbert. 

Mr. De Vere. 

Sir E, PeiTy. 

Mr. Kirk. 

Mr. Grogan. 

Mr. Deasy. 



Sir J. Graham. 
Mr. Ellice. 

Mr. Henley. 
Mr. Whiteside. 



Fifth proposed Resolution read. 



Question put, “ That this Resolution be agreed to.” 
Ayes, 6. I 



Committee divided; 
Noes, 6. 



Viscount Monck. 
Mr. Herbert. 

Mr. De Vere. 

Mr. Grogan. 

Mr. Deasy. 



Sir J. Graham. 
Mr. Ellice. 

Mr. Henley. 
Mr. Whiteside. 
Sir E. Perry. 
Mr. Kirk. 



Sixth proposed Resolution read, amended, and agreed to. 

Seventh proposed Resolution read. 

Committee deliberated. 

[Adjourned to Monday, at One o’clock^ 
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PROCEEDINGS OF THE SELECT COMMITTEE 



LuntB, 9® die Junii, 1856. 



MEMBERS PRESENT : 

Mr. Atxorney-GeneeaIj for Ireland in the Chair. 

Mr. Dc Vere. 

Mr. Seymour Fitzgerald. 
Mr. Macartney. 

Mr. Grogan. 

Sir J. Graham. 

Mr. Henley. 

Committee deliberated. 



Mr. v\'hiteside 
Mr. Kirk. 

Sir E. Perry, 

Mr. Walpole. 
Viscount Monck. 
Mr. Herbert. 



Sepeiitk proposed Resolution read. 

Amendment proposed, to leave out all the words after the first word “ That,” to the 
end of the Resolution, for the purpose of adding the words, “The Masters in Ordinary 
should have original jurisdiction and all the powers of a Court of Equity over all admi- 
nistration suits, foreclosure suits, partnership accounts, and such other matters, under the 
15th section of Sir John Romilly’s Act, as petitioners should wish to set down, and to be 
heard by any Master in Ordinary,” instead thereof (Sir E. Perry ) : — Question put, “That 
the words proposed to be left out stand part of proposed Resolution.” Committee divided : 



Ayes, 4. 

Viscount Monck. 
Mr. Herbert. 

Mr. De Vere. 

Mr. Kirk. 



Noes, 7. 

Sir James Graham. 
Mr. Walpole. 

Mr. Macartney. 

Mr, Fitzgerald. 

Mr. Whiteside. 

Sir E. Perry. 

Mr. Grogan. 



Words added. 



Pi'oposed Resolution, as amended, agreed to. 

Eighth proposed Resolution read, and negatived. 

Ninth and following proposed Resolutions read, considered, and postponed. 

Motion made and Question, “ That the Lord Chancellor and Master of the Rolls, and, 
subject to such rules as the Chancellor shall make, the Masters in Ordinary should have 
power to obtain the assistance of valuators, euiweyors, accountants, merchants, engineers, 
actuaries, oi- other scientific persons, to enable such court or judge to determine any matter 
at issue in any cause or proceeding, and to act upon the certificate of such persons” (Sir 
E. Perry), put and agreed to. 

Motion made and Question, “That, subject to the above rules, every Equity Judge 
should dispose of the whole suit before him without any reference” (Sir E. Perry), put 
and agreed to. 

[Adjoumed to Friday next, at Twelve o'clock. 



Jovis, 19® die Junii, J856. 



HEHBERS PRESENT : 

Mr. Attornev-General for Ireland in the Chair. 



Mr. Kirk. 

Mr. Macartney. 
Sir E. Perry. 

Mr. Grogan. 
Viscount Monck. 



Mr. S. Fitzgerald. 
Mr. H. Herbert. 
Sir J, Graham. 
Mr. De Vere. 

Me. Deasy. 



Motion made and Question put, “ That it is the opinion of this Committee, that on the 
two first vacancies occurring amongst ihe Masters in Ordinary no fresh appointments 
should be made without the authority of Parliament j -and on such vacancies respectively 

th« 
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the establishment shall be entitled to compensation or employment in the remaining 
offices” (Sir E, Peny). Committee divided : 

Noes, 4. 

Mr. Kirk. 

Viscount Monck. 

Mr. Fitzgerald, 

Mr. De Vere. 



Motion made and Question proposed, “ That it is the opinion of this Committee that 
evidence on all disputed facts should be taken by viva voce testimony, and before the Judt^e 
himself who tries the cause ; but that in any case where the ends of justice would be better 
attained, it should be competeut to the J udge to receive affidavit evidence, and also evidence 
by commission” (Sir E", Perry). Amendment proposed, to leave out all the words from 
the first word “ That,” to the end of the Question, in order to add the words, “ The prac- 
tice of receiving evidence viva voce in the Court of Chancei-y before the Judge who has to 
decide the cause is a sound one, and that it is desirable that increased facilities should be 
afforded for a more extensive application of the system” (Mr. S. Fitzgerald), instead 
thereof Question, “ That the words proposed to be left out stand part of the question,” 
put and negatived. 

Words added. 

Question, as amended, put and agreed to. 

Motion made and Question put, “That it is the opinion of this Committee, that the 
tribunal to confer an indefeasible title on the sale of estates decreed to be sold on judicial 
investigation should be the Encumbered Estates Court, and that such Court should be a 
branch of the Court of Chancery, and that the procedure of the Court should be subject to 
be modified by any general rules to be drawn up by the Commissioners, and ratified by the 
Lord Chancellor (Sir E. Perry). Committee divided : 

Ayes, 3. Noes, 6. 

Sir E. Perry. Mr. Kirk. 

Mr. Grogan. Mr. Macartney. 

Mr. Fitzgerald. Viscount Monck. 

Sir James Graham. 

Mr. De Vere. 

Mr. Deasy. 

9th proposed Resolution again read, amended, and agreed to. 

lOtli proposed Resolution read, amended, and agreed to. 

11th, 12th, 13th and 14th proposed Resolutions, by leave, withdrawn. 

13th proposed Resolution read, amended, and agreed to. 

16th, 17th and 18th proposed Resolutions read ; by leave, withdrawn. 

19th, 20th, 21st, 22d, 23d, 24th and 25th proposed Resolutions, read and agreed to. 

Motion made and Question put, “ That this Committee being of opinion that the system 
of conferring an indefeasible title on judicial sales of encumbered estates should be con- 
tinued without intermission, recommends that the Encumbered Estates Court should be con- 
tinued for a period not exceeding one year ” ( Mr. S. Fitzgerald). Committee divided ; 

Ayes, 2. Noes, 2. 

Mr. Macartney. Mr. Grogan. 

Mr. Seymour Fitzgerald. Mr, Deasy. 

The Chairman declared himself with the Ayes. 

Motion made and Question, “ That in lieu of the present appeal from the Encumbered 
Estates Court to the Privy Council, all future Appeals should be to the Court of Appeal in 
Ciiancery” (Chairman), put and agreed to. 

Motion made and Question, “ That such Appeals should be of right” {Chairman), put 
and agreed to. 

Motion made and Question, “That the place for holding the Sittings of the Court should 
with all convenient speed he changed from its present locality to the Four Courts {Chair~ 
man), put and agreed to. 

Resolved, “ That the Chairman do move The House for power to maJce a Special Report, 
and to report Opinion, together with the Minutes of Evidence taken before them.” 

[Adjourned to Monday, at One o’clock. 
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Ayes, 4. 

Bir. Macartney. 

Sir E. Perry. 

Mr. Grogan. 

JNlr. Deasy. j 

The Chairman declared himself with the Noes. 
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lurue, 23 " die Juniiy 1856 . 

MEMBEKS present: 

Mr. Attorney-General for Ireland in the Chair. 

I Mr. Macartney, 

Lord Monck. 

reported to The House.” 

said Resolutions, the Coramittee do not consider it 
they direct the Chairman to report to The House.” 

Ordered to report. 



Sir E. Perry. 

Mr. Kirk. 

Sir James Graham. 

Resolutions read. 

Resolved, “ That these Resolutions be 

Resolved, " That having regard to the 
(xpedient to go through the Bills, which 



EXPENSES OF WITNESSES. 



NAME 

of 

W I T N S S S. 


Profession 

or 

Condition. 


1 

Prom whence 
Summoned. 


Number of 
Days 

absentfrom 

Orders of 
Committee. 


Expenses 

of 

Journey 

to 

London 
and back. 


Allowance 

daring 

Absence 

from 

Home. 

! 


TOTAL 
Expenses 
allowed to 
Witness. 


Charles James Hargreare - 


Commissioner of 
Encumbered Es- 


Dublin 


10 


£. ». d. 
8 - - 


£. 4. d. 
10 10 - 


£. *. d. 
16 10 - 


Montifort LoDgfield - 


- ditto 


: ditto - 


6 


4 15 - 


6 6- 


n i - 


blaster Sluiphy 


Master in Ciion- 
eery. 


ditto - 


8 


8 - - 


7 8-, 


15 8 - 


William Gibson 


Solicitor 


ditto - 


' 7 


7 - - 


' 14 14 - 


81 14 - 


Richard King - 


Clerk in Court of 
Chancery. 


ditto - - - 


16 


7 4 - 


16 10 - 


24 - - 


W. J Cooper - - - 


Solicitor 


ditto - - - 


10 


7 - - 


31 - - 


28 - - 


Slaster Lyle - - - 


Master in Chan- 
cery. 


ditto - 


8 


7 - - 


8 8 - 


15 8 - 


JJaster Lyle - - - 


- ditto - • j 


ditto - . • 


5 


5 15 - 


5 5- 


n - - 


Right Hod. Abraham 
Brewster. 


- ditto • > i 

i 


ditto - 


5 


6 16 - 


5 5 - 


11 - - 












£. 


154 1 - 
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LIST OF WITNESSES. 



Jovis, 6° (lie Martiiy 1856. 
Charles James Hargreave, Esq. p. i 

Luna?, 10° die Maxi, 1856. 

Charles James Hargreave, Esq. p. 29 
Right Hon. the Master of the 

Rolls - - - - p. 32 

JoviSy 13** die Marlii, 1856. 
Charles James Hargreave, Esq. p. 56 

Jovis, 3° die Aprilis, 1856. 

The Right Hon. the Master of 



the Rolls for Ireland - p. 82 

Jovis, die Aprilis, 1856. 

William Williams, Esq. - p. 101 
Mountifort Longfield, Esq., 

LL.D. - - - - p. 113 

Luntz, 21° die Aprilis, 1866. 

Mountifort Longfield, Esq., 

LL. D. - - - - p. 131 



Jovis, 24“ die Aprilis, 1866. 
Jeremiah John Murphy, Esq. p. 150 



Liuus, 28“ die Aprilis, 1856. 
William Gibson, Esq. - - p- 179 

Jovis, 1° die Maii, 1856. 

William Gibson, Esq. - ■ P- ^94 

Mr. Richard King - " P- 205 

Luna, die Maii, 1856. 

Samuel Frederick Adair, Esq. p. 211 
Mr. Richard King - - p. 230 

Jovis, 8° die Maii, 1856. 

Mr. Richard King - - p- 242 

Acheson Lyle, Esq. - * P- 248 

Luna?, 19“ die Maii, 1856. 

The Right Hon. Abraham 

Brewster - - - - p. 267 

Martis, 20* die Maii, 1856. 

The Right Hon. Abraham 
Brewster - - - - p, 291 

Jovis, 22“ die Maii, 1856. 
Acheson Lyle, Esq. - - p. 321 

Richard Malins, Esq., a Member 

of The House - - - p. 336 
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Jovis, 6’ die Martii, 1836. 



MEMBERS PRESENT. 



Mr. Solicitor-General for Ireland. 
Sir James Graham. 

Mr. Edward Ell ice. 

Mr. Henley- 
Viscount Monck. 

Mr. Seymour Fitzgerald. 



Mr. Whiteside. 
Mr. De Vere. 

Sir Erskine Perry. 
Mr. H. Herbert. 
Mr. Grogan. 



Mr. SOLICITOR-GENERAL FOR IRELAND, in the Chair. 



Charles James Hargreaves Esq., called in ; and Examined. 

1. Chairman^ I believe you are a Member of the English Bar and a Queen's 
Counsel ? — Yes. 

2. You have been one of the Commissioners of the Incumbered Estates Court 
in Ireland since its commencement, have you not ? — Yes. 

3. When did that court commence business? — It commenced making the 
general rules in August 1849. 

4. The actual court business commenced in November 1849, 1 believe? — Yes. 

5. And you have been since that time acting as a Commissioner? — Yes. 

6. Are you able to give the Committee any statement of the amount of busi- 
ness which has been done down to the present time ; that is to say, the amount of 
money which has been brought into court?— I have obtained from the officer 
who keeps the statistical record of the proceedings of the court, a statement 
showing, in the same forms which have been usually published, the different 
amounts of money that have been received in court, and the payments that have 
been made out of court; that is brought down, I think, to the end of Febniary^ 
last. The total amount of purchase money is represented as about 1 6 1 millions ; 
in round numbers, say 17 millions. 

7. Is that the amount of money which has been actually brought into court ? 
— The purchase money ; that is, money either brought into court, or which still 
remains to be brought into court, or which will be credited against demands 
due to persons who have purchased. 

8. Are you able to state what amount of money has been actually paid out 
of court, or allowed in credits to purchasers? — In round numbers, 14 millions 
appear to have been paid out or credited to purchasers. 

g. And the balance remains in court, or is to be brought into court to be dis- 
tributed? — Yes. 

10. Can you also give the Committee any approximation to the quantity of 
business now remaining in tbe court to be disposed of? — That is always exceed- 
ingly conjectural; because it is impossible to get any statistics as to business 
that is not done, although it is easy to get statistics as to business that has been 
done. I directed the secretary some time since to make as correct an estimate 
as he could of tbe amount of business remaining undone, judging merely by the 

0.34. A petitions. 



C. J. Her greats. 
Esq. 
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2 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

petitions. He seemed to think that there was a rental of. about 400 , 000 /. a 
year remaining in court unsold ; but of course a great deal of that is property 
which never will be brought to sale. In many cases, when a petition is pre- 
sented for the sale of the whole of a man’s estate, it may turn out to be neces- 
sary to sell only a small portion of the estate; in some cases a ball', in otlier 
cases a third, and in other cases two-thirds. The rentals stated upon the peti- 
tions are very often fallacious, so that the estimate I have given is quite 
conjectural. 

11. Would your court be enabled to furnish the Committee with any real 
approximation to the amount of business now remaining to be disposed ol'?--It 
would be very difticiilt to do so ; we could get out a Return with more certainty 
than I am now able to give it ; but not knowing at all how far the rentals given ' 
in the petitions are the correct rentals, and not knowing to what extent sales 
will have to take place, we are unable to say very accurately what amount of 
business remains in court. 

12. Does the sum of 400 , 000 /. which you have mentioned represent estates, 
with reference to which you have made orders for sale, or against wliicli peti- 
tions have been received : — Estates against which orders for sale have been 
niade. 

1 3. Do you mean absolute orders, or conditional orders ? — Absolute orders. 

14. Does thatapproximatesum of 400 , 000 /. ayear all represent unsold estates, 
against wliich absolute orders for sale have been made? — I think so. 

15. Can you give the Committee the amount of rentals sold which produced 
the sum you have stated, approximating to 17 millions of money ? — 1 have no 
doubt that could be obtained ; I think in some returns, which have been already 
made, that will be discovered. 

in. Mr. Henley.'] Could you, coupled with that return, also furnish a state- 
ment of the claims upon the estates, and how far the proceeds of the sales have 
been able to satisly them ?— A return could be given as to how far the claims 
u])on the estates were satisfied by the purchase money; but any return of the 
claims not satisfied by the purchase money would be to a great extent conjectural, 
because the Commissioners never take the trouble to ascertain the amount of 
claims unsatisfied. 

17. Chairman.'] When you have ascertained that there are claims upon the 
estate amounting to the purchase money, you do not go farther ? — We do not .go 
farther ; we do not trouble ourselves to settle the priorities, or the -amount due 
upon the footing of claims, when we have satisfied ourselves that the amount of 
the purchase money will not reach them. 

18. Mr. Henley.] Is there any record to show whatai'e tlie charges that could 
be made upon the estate r— The schedule of iucumbrances, when it is settled, 
would show what claims are ascertained, and what is due upon them ; the draft 
schedule of incumbrances would show what other claims there were upon the 
estate not adjudicated on by the Commissioners ; and therefore wiiether valid 
claims or not, I could not say. 

ig. That information could be furnished, with the amount of purchase money 
and the rental r— Probably -that could be got at, but it would be a very difficult 
and embarrassing inquiry to go into. 

20. Chaimnan.] “Would not such a return be enormous ? — Yes. 

21. Mr. Whiteside^ Can you form any notion of the amount of claims left 
unpaid ? — 1 cannot form the slightest estimate at all. 

22. Chaimnanl] As I understand, your evidence is, that when the claims which 
you have asceriained exhaust the purchase money, you do not go farther ? — 
We do not. 

23. In reference to giving an indefeasible title, wlien you have made an o.rder 
for the sale of an estate, do you, before you make the absolute order for sale, take 
any. and what, precautions to-ascertain who -the -paities are thatare 10 get notice of 
your proceedings ? — We do ; but that is ascertained principally •from the ex-yarte 
statement of the petitioner ; we assume the statement of the petitioner upon tiie 
petition to be time, and taking it to be true, we judge who are the proper parties 
to have notice that there -is a conditional order for sale, in order that they may 
have the opportunity, if they like, of showing cause against the order. 

24. In addition to giving express notice to the parties whom the petitioners 
show ought to have that notice, do you -take any precaution, by public adver- 
tisement, before tlie absolute order is made, to apprise the public that the petition 

has 
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has been presented?— No, not before the absolute order is made; but imme- 
diately after the absolute order for sale is made, a notice of that order is given 
in the newspapei-s, and all parties who have claims upon the estate are in'vited 
to take notice of it. If any ot those parties could show the order in anv wav 
to be an eiToneous order, they would come in with an application to set it 
aside, which is substantially the same thing- as showing- cause against the order 
for sale. ^ Moreover, a list of petitions is published in the newspapers in Ireland, 
and receives a very e.xtensive circulation immediatelv the petition is presented. ' 

25. In addition to the notice in the newspapers. I believe you also give notice 
to evm- one in possession of the estate?— Under what we call, in om^coiivt, the 
33th Genei-al Rule, all the tenants on an estate are immediately served with 
notices, calling upon them to show what the nature of their tenancies is, and to 
establish their titles to their tenancies, so that everv one in possession, whether 
holding under leases, or as tenants Irom year to yea“r, is sure to get notice. 

26. After the absolute order for sale is made, the title to the estate, before 

the sale takes place, _ undergoes a strict judicial investigation ?— It undergoes a 
sti ict jitdicial investigation by the Commissioners. The title-deeds and all the 
documents relating to the estate are ordered to be brought in by every person 
who is supposed to have any. Sometimes tiiere is an abstract of title existing ; 
if not, the jDetitionei-’s solicitor prepares an abstract of title : that abstract of title’ 
together with the title-deeds, is placed before the Commissioner. The Commis- 
sioner reads the abstract of title, and satisfies himself whether the title is o-ood, 
or what steps ought to be taken in case of defects appearing. ^ ’ 

27. Ju addition to that, does not the Commissioner direct whether searches 
of regis^'ies ought to be made ?— On reading the title he directs what searches 
m the Registry of Deeds Office, and what searches for judgments, and other 
debts of record, will be necessarv. 

28. Having thus minutely investigated the title, if that investigation dis- 
closes the names of any parties who ought to have express notice, and who have 
not yet had notice, I presume that notice is given to those parties ?— Notice is 
dways given to those parties if they can be discovered ; very often their titles, 
if they have any, accrue under very old transactions, and it is not very easy in 
some cases to find them or their representatives ; in that case we endeavour to 
ascertain them as far as possible, and we call particular attention in tlie final 
notice to claimants to any particular deeds or judgments under which an adverse 
claim mav exist. 



29. Must not a considerable time elapse in carrving out those investigations 
between the order for sale and the sale actually taking place ?-Yes ; but some 
01 the steps may go on concurrently. 

30. In that interval any party who lias or can establish a claim to tile estate 

may apply to the Court to have that order for sale set aside ?— Yes ; if his title 
IS inconsistent with the order for sale, lie may apply to set aside the order. If 
ms title be merely as an incumbrancer, he files a claim with a view to establishina: 
Ins title against the purchase money. “ 

_ 31. There is this statement in the answers given by the Master of the Rolls 
in Ireland with reference to the proceedings in the Incumbered Estates Court • 

It has, 1 undoKtand, been repeatedly stated by the Commissioners for the Sale 
ot Incumbered Estates that their conveyance under the 27th section of the 12th 
He 13thot the Queen, c. 77, gives a good title to the purchaser as against all the 
world, without the least regard to the question whether the title is good or bad 
or whether the Commissioners had any right whatever to sell the estate ■ in 
other words, that they may sell the estate of one man to pay the debts of another. 
lUis IS not an imaginary case; it has actually taken place.” Have you ever 
known yourself such a proposition as that stated by the Commissioners ■— I do 
not think the Commissioners have ever stated it e.vactly in those terms. I think 
the Commissioners probably intimated that if imiortunately they were to make 
a mistake m the investigation of a title, the title being really a defective title, 
the, and all courts would bold the sale as a good sale, and the purchaser would 
not he troubled with any inquiries upon that subject; the pnrehaser would 
acquire, m short, a perfect Parliamentary title. No doubt the Commissioners 
are liable to err, just as all other judges are. 

32. Every court is liable to err, I presume ? — Yes. 

33- In the administration of this vast sum of nearly 17 millions of money, 
-which IS the amount brought in for sales, have yon known any instance in which 

"•34. A 2 the 



C. J. Sargreaxe, 
Esq. 



C March 1856. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




4 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

C J. Hargreave, the Commissioners have sold the estate of one man to pay the debts of another ? 

Esq. — I (Jo not know of any instance in which we have sold what I should be pre- 

— pared to call the estate of one man to pay the debts of another. I have known 

March 1856. f„o or three instances in which the boundaries between adjoining estates have 

not been very well known. In some cases there have been no physical boun- 
daries at all, and in one or two instances we have encroached a little upon the 
adjoining property, particularly in bogs, where the distinction between one pro- 
perty and another is not marked by any physical boundary. 

34. Will you state the cases of that nature which have come under your 

actual cognizance r — I could merely state them from remembrance ; there was 

one case in which about 13 acres, I think, of bog was included, the amount of 
its value was so trivial, that it was not worth while to make an inquiry. I think 
the probability is, that it had been wrongfully sold, and that the actual line of 
boundary went off at a rather more acute angle than the line of boundary by which 
we sold. The consequence was, that a small slip of bog was mapped into the con- 
veyance which perhaps ought not to liave been. In that case the proprietor of 
the adjoining estate discovered it before the funds were paid out of court, and 
he claimed compensation against the funds. He was unquestionably entitled to 
compensation, but the difficulty was to name a sum small enough for compensa- 
tion without throwing ridicule upon the claim. 

35. Was that a case in which there was no physical boundary? — There was 
no physical boundary. The surveyor employed in marking the line was guided 
by the owner of the estate which we were selling ; the owner of the adjoining 
estate had, perhaps, no knowledge of the survey being made. 

36. To guard against mistakes of that sort, is it not the practice of the Court 
to publish the rental, containing a map of the boundaries ? — Wherever the Com- 
missioners sell by map, that map is published with the rental, and it is circulated 
amongst the adjoining proprietors. I do not know that we have any rule 
which requires it to be so circulated, but I am sure the practice and the habit is 
to do so. 

37. Have you known any case of what may be called mistake, or alleged 
mistake, save cases of disputed boundary between two estates ? — In the sale of 
the Martin Estate, upon which the Law Life Insurance Company had an incum- 
brance, there was in the first instance a sale of a townland, the title to which 
became questioned subsequently ; before the conveyance was executed the 
parties who made the adverse claim came in. The conveyance was executed to 
the Law Life Insurance Company upon an undertaking from them that they 
would deal with the property in such manner as the Commissioners should 
direct in case of the adverse claim being established. Ultimately the adverse 
claim was established, the Law Life Insurance Company considering it of such 
exceedingly small value that they preferred to give it up rather than go to the 
expense of an inquiry upon the subject. That was the case of a townland which 
we supposed had been included in the Martin Estate title-deeds, but which 
was, 1 suppose, really not included. I do not remember the name of it now, 
but suppose we call the name appearing in the deeds Doughal ; then this was 
either a' separate townland called East Doughal or a part of Doughal. We took 
it to be the latter, and therefore supposed it to be included in the documentary 
title ; there was nothing upon the deeds to show the contrary, and it was that species 
of property of which there was no apparent possessor ; it was merely mountain 
land, of little or no value at all ; in truth, the Law Life Insui-ance Company 
were in actual possession of it. 

38. The party claiming possession had a full opportunity of asserting his 
rights ? — His rights were preserved. 

39. And protected by the order of the court? — Yes. 

40. Will you be good enough to state from your experience during the period 
which you have been acting as a Commissioner of this court, what have been 
the results of giving Parliamentary titles ? — I do not know that I could state 
them better or more clearly than they are given in the answers of the Commis- 
sioners.; you will find them at page 7 of the Appendix to the Report. 

41 . Nothing has occurred to alter tlie opinion which you, as one of the Com- 
missioners, have expressed in that paper? — No, nothing whatever ; I am more 
impressed than ever with the importance of the last of the heads to which the 
Commissioners there allude ; that is, the gradual abolition of receiverships over 
land for the purpose of paying off debts. 

42. One 
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42. One of the advantages which you point out, is the absolute and final set- 
tlement of all rights in respect to the land which you sell ? — Yes. 

43. In fact, the purchaser gets the estate free from every claim r — Except 
those subject to wliich he purchases. 

44. In the course of your proceedings have you not also to settle the title of 
estates with reference to tenants? — Yes, 

45. So that the purchaser going into possession under your conveyance knows 
who his tenants are, and the tenants are bound by the statement of the tenants 
in the schedule to the deed ? — They are. 

46. Sir J. Gralia 77 i.'] Will you have the goodness to refer to the bottom of 
page 8 of tire Report ; there is a reference to the evidence of the Master of the 
Rolls for Ireland, with respect to the legal effect of the 27th section of the Act 
under which your authority is exercised ; niay*I ask if you have any doubt with 
respect to the power conveyed by that section to grant an indefeasible title ; the 
words at the bottom of page 8 are, “ Such w'as the intention of the Legislature 
in passing the Act, and it appears to have been fully carried out by the words 
which they have used.” Is it your opinion that that intention is fully carried out 
by the 27th section? — Individually that is my opinion, undoubtedly; I never 
was able to frame to myself the slightest doubt upon the language of the Act of 
Parliament. I am aware that doubts have been suggested. 

47. Mr. Whileside.] Is there not a decision of Chief Justice Monaghan in the 
most express terms upon the subject? — He put it upon the broadest possible 
grounds. 

48. Chairman.'] Am I not right in saying that none of the other Judges of 
the court dissented from his opinion? — I am not sure that he had their con- 
currence. If they had agreed with him in the opinion which he expressed, that 
was a very easy and obvious mode of dealing with the case before them ; they 
adopted the more difficult mode by evading this question. 

49. Sir J. G 7 'akam.'] With your large experience and high legal authority, in 
your opinion, if it were thought proper to continue the power, could words less 
ambiguous be used conferring the power of the 27th section? — I do not think 
they could ; I think the words of the 27th section, with the 49th clause, together, 
completely make the title indefeasible. 

50. Confirmed by the judgment to which you referred, of the Chief Justice 
of the Common Pleas, you think the power stands as safely as it could be con- 
veyed by fresh words? — 1 think so; I would not recommend the introduction of 
fresh words into any Act of Parliament; I think it might throw a slur and doubt 
upon the past. 

51. Chair 77 ian.'] You have already joined in the opinion of your brother Com 
missioners, that it is desirable that this system of giving a Parliamentary title 
should be perpetuated ? — Yes. 

52. And further, that it is desirable that the power should be extended by 
•giving the owner of an unincumbered estate the right to petition for the sale of 
his estate? — Yes. 

53. Upon what tribunal, in your judgment, should this power be conferred 
—That is, in truth, whether it would be more desirable to make the Incumbered 
Estates Court permanent, or to transfer its jurisdiction to the Court of Chancery. 

54. Sir J. Graham.] Without going the whole length of making the transfer, 
or making the court permanent, might there not be a prolonged continuance of 
the court? — That is a very difficult kind of court to establish successfully, a 
court which is to last for a certain number of years ; neither the Judges nor the 
officers like to belong to any such court, and all the best officers would of 
course go away immediately they had other openings in life before them. I tiiink 
it w ould be scarcely possible to keep up for any long period of years a temporary 
court of that sort ; we suffer very much from the anomalous position in which 
we are placed, being always under the apprehension that our best officers will 
.quit us whenever they have an opportunity. 

55. Viscount Mo 7 ick.] Have any left you ? — I do not think any have from 
that cause solely. 

56. Mr. S. Fitzgerald.] That would depend upon the period for w'hich the 
court was prolonged ; if it were prolonged for two years, it would not be the 
same question as if it were prolonged for 10 years ? — It is pretty nearly the same 
question ; the data by which men would be governed are a little different in the 
•two cases, but the principle is precisely the same. 

0.34. A 3 57- Sir 
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.57. Sir J. Graham^ As between transfer and permanence, what is yonr 
opinion: — If vou could always insure Judges who would not neglect the admi- 
nistrative part of the business, winch is the most essential part of the Incumbered 
Estates Court business, I think it desirable that it should be transferred to the 
Court of Chanceiy. If, however, a person become simply a Judge, I think he would 
be very apt to devote himself entirely to the judicial business, and he might be 
induced in time to give over the administrative business too nuich to chief 
clerks. Perhaps the Commissioners of the Incumbered Estates Court would 
labour under the same dirticulty in time; but I think if the courts are kept 
distinct, that the Judge would perhaps bear more constantl}'^ in niiud the fact 
that he was not entirely a Judge, but also an administrative officer, exercising, 
perhaps, more responsible functions in his administrative capacity than in his 
judicial capacity. 

58. If the court were permanent, it would be the duty of the Commissioner 
to e.xercise judicial functions with respect to the distribution of the proceeds of 
the sale ? — No doubt : and also in relation to the titles to the estate whenever any 
question arose before him. But tlie most responsible business is that which you 
may call the non-litigatory business ; that part which is not brought into con- 
troversy, where he has to deal ex parte, and where he has to rely much more on his 
own vigilance and sagacity than upon the representations of interested parties. 

59. Mr. E. EUiceJ] It is proposed by this Bill to reform the Court of 
Chaneerv, and instead of enabling the Judge to refer the administrative part of 
the business to a Master to appoint clerks to the Judge, as is now the case with 
the Commissioners of the Incumbered Estates Court ; would not the judge him- 
self, having only a clerk under him and not a Master to refer to, be equally com- 
pelled then to attend to the administrative business as to the judicial business? 
— I iliink he would; I think lie ought to consider the administrative business 
just as much his duty as the judicial business. 

60. Would it not be then much more pressed upon him than under the present 
system of the Court ? — I think very much more so. He canuot get rid of the 
case by a reference. 

6 1 . Mr. Henley.'] You have stated that you think the most difficult part of the 
duty of the Court has been that business which has not been litigated, where, if 
1 may use such a phrase, friendly proceedings have been brought before it? — 
It is not exactly the friendly proceedings that I allude to, but that portion of the 
business which the Judge has to do e.v parte. 

62. Can you give the Committee any information whether many persons have 
sold their own estates? — The number is very considerable, and is increasing, 
I think, eveiy day ; the majority of cases now are cases in which the owners of the 
estates themselves have come forward to sell. There are a great number of 
cases in which it would appear as iftlie creditor was the petitioner ; whereas, in 
truth, the owner is the real petitioner ; it is merely some friendly creditor who 
has come forward, and whose name is used ; there are few cases now of what 
you would call adverse proceedings by way of sale. 

63. Are there any cases which have taken place where, under those circum- 
stances, parties have bought back, and have become possessed again of their own. 
estates: — There may he a few. I think it sometimes occurs in this way; 
the incumbrances being comparatively small, the man, iu the course of proceed- 
ings, changes his mind, and he would rather not sell ; he allows it to go through 
the court, borrowing money, and consolidating all the incumbrances into one,, 
and providing funds for the existing creditors out of that source; in that case 
he goes through the court, leaving the estate substantially just as much incum- 
bered as it ever was, but with the benefit of a Parliamentary title; but that iS’ 
a thing that does not occur sufficiently frequently to call for much observation. 

64. Are there any of those cases in which there has been no litigation where 
parties have become re-possessed of their own property, and any incumbrancer 
thrown overboard ? — That could not be the case if the iucumbrances were created 
by the person himself; if they were merely incumbrances on the estate and not 
debts of his own, it might possibly be so. 

65. I am not speaking of incumbrances of his, but incumbrances affecting the 
estate:- — That may have taken place, but it does not imply any abuse. 

66. Mr. Whiteside.] Have you read the petition which I presented from Mr. 
Xundyfboi ? — I have not seen it. 

67. What be stated was this : he lent a sum of money to the proprietor of an 

estate' 
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estate in county Wicklow ; tliat you sold that estate in the Incumbered Estates 
Court ; it was bought in by a trustee for tlie family for half its value, and that 
he and creditors to the extent of 40,000 /. more were left unpaid ; w!^ereiis tlie 
estate was worth double the sum for which it was sold in the maj-) ? — The u'vava- 
men of the charge or statement appears to be, that the estate was sold 'under 
value. It. is no matter who purchases ; if it sells for a sufficient sum, then the 
creditors are paid ; if it sells for an insufficient sum, then the creditors are not 
paid. 

68. The petitioner’s statement was tliat he lent mouev upon an estate in 
Wicklow; that the only option that he iiad was to purchase the estate for 
80,000 1. He hud not 80,000 1. with whicli to buy it. He bad lent a few thou- 
sands ; the estate produced 40,000 1.-, the incumbrances were 70,000/. or 80,000 L 
Tlie estate was bought in by trustees for the family, and he got nothing. Can 
such a thing take place often: — The same thing would hiive'takeii place if the 
property had been sold for the same sum to another person ; Ido not, know 
sufficient of the case to say whether it took place modo et forma ; something of 
that sort was perhaps done ; an estate was sold at a price insufficient to pay 
all the creditors ; it was sold to a person who was previously the owner of the 
estate ; the debts not being his debts, but debts put upon it by his ancestors, he 
was nor liable for them ; and he stood in the same position as any other person. 

69. \ iscount jyonc/e.] The same operation might have taken place in a sale 
out ot the Court of Chancery r — It might. 

70. Chairman '\ Does it make any difference that the owner is the pur- 
chaser ? — I do not see that it does make any difference ; it used to be sometimes 
said to be the case, when the owner came in to bid, that people would not bid 
against him, consequently the estate was knocked down at an undervalue ; but 
the creditors have notice of all those proceedings, and they must be presumed 
to be present at the sale, to protect themselves in the ordinary way, 

7 1 . Mr. H’hiteside.^ If you put up an estate which is worth 80,000 and an 
incumbrancer has lent upon it 5,000 he may attend the sale, but lie has not 
the means to purchase an estate worth 80,000 1 . ; if that estate is sold in the 
mass for 40,000/. he must lose his money : — The incumbrancer has always the 
opportunity of seeing that the estate was not improperly sold in the mass ; he 
could attend the Master’s Office and take care that the estate was sold in lots, so 
that he could bid for the lots if he desired. 

72. Chairman."] Your practice, I believe, is to sell estates not in the mass, but 
in lots r — The ordinary practice is to sell in lots. 

73. Mr. Was the estate to which I have referred sold in lots r — 

Yes ; 1 presume the petitioner is referring to one large lot ; I do not remember 
niueb of the case, but I think it was a house and demesne ; it was in fact what 
would be called a large lot, and it was sold at a price which would perhaps 
now bethought inadequate. 

74. Allow me to call your attention to a statement in the lower part of page 
59, in the Appendix to the Report: “There is one well-known case, where an 
owner, in the name of a trustee, or family creditor, had the conduct of the pro- 
ceedings ”? — I suspect that is not the fact; if it be the case which. I have in my 
mind, it was net the fact. 

75. “ The house, demesne, and extensive woods were sold in one lot, valued 
at about 1,400/. per annum, and the owner bought back the estate at a great 
undervalue, he having tlie command of the early incumbrances, wliich were 
mostly family charges, and for which he got absolute credit. Thus the ma- 
chinery of the Incumbered Estates Court was put in motion simply to diminish 
the burthens on the estate in the hands of the still incumbered owner, and to 
tail off creditors to the amount of 20,000 /.” ? — The grievance appears to be 
that the estate was sold too cheap. 

76. Would not the case with respect to which you have been asked occur ; 
a man has a mortgage upon an estate, and the owner, by the trustees, brings ii 
into j'our court, gets the conduct of the sale, and the estate of the value of 
40,000/. is sold for 20,000?. ; the mortgagee to the extent of 5,000/., not having 
20,000/. wherewith to imrehase, loses his debt altogether r — If an estate which 
is worth 40,000/. sells for 20,000/., no doubt that conclusion will -follow. 

77. Chairman.] Do not you sell to the highest bidder ? — Yes. 

78. it is perfectly immaterial whether the owner is the highest bidder or a 
stranger? — It is no matter who is the highest bidder, wlteffier he be the ower 
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C. J. Hargreate, or not, provided he have, either by means of credit or by means of cash, suffi- 
, cient funds at his disposal to pay for it. 

79. Mr. IVhiteside.] How could he according to the ancient law have done it ; 

6 March 1856. could he have gone and bought the estate in the Court of Chancery? — He, 

as owner, could not in that character have sold it in the Court of Chancery, 
and if sold by the creditors, as was done in the Incumbered Estates Court in this 
case, he might have bought j and if he could purchase an estate worth 40 , 000 /. 
for 20,000/., exactly the same consequences would have followed. 

80. In cases where creditors were getting their interest upon estates well 
secured, and the owners wished to tail off the creditors in the way described, 
might not that occur to tlie amount of millions in your court?— It might ; I 
cannot form any opinion of the amount of unpaid debts. If all creditors were 
absolutely supine, things of that kind miglit occur, but they have the protection 
of the sale being' a public one. 

81. Mr. E. Ellice.'] Is the couduct**of these cases in the Incumbered Estates 
Court commonly confided to the agent of the first incumbrancer, or to the agent 
of some person interested in the family to whom the property belongs? — No ; it 
is generally entrusted to the solicitor who presents the petition. "Under some 
circumstances we transfer the carriage of the proceedings from the petitioner’s 
solicitor to the solicitor of some other person who may appear to have a much 
larger interest in an economical sale. 

82. But if you had reason to believe that the solicitor presenting the petition 
represented rather the interest of the prior incunibrancer, the family to whom 
the property belonged, and tha_t he might act adversely to the ultimate creditors, 
would a remedy be addressed to that by the court ? — Yes ; the remedy generally 
is, that the creditor who is in peril, or the class of creditors who are in peril, are 
authorised to employ a solicitor to watch the case in all its stages. 

83. Mr. Whiteside.] If a member of the family presents the petition, is it not 
the family solicitor who has the conduct of the sale ? — It would be the solicitor 
who presents the petition ; I presume they would generally employ the family 
solicitor. 

84. Suppose there are 20 incumbrancers upon an estate, and 10 of them only 
can be paid, and the attorney for the 20th, who never can be paid, presents 
the petition, is he not the person who will have the conduct of the sale in that 
case ? — He is, unless some person can show the Commissioners clearly that he 
has a much more vital interest than the gentleman who Iras presented the 
petition ; in that case we should, without any scruple, transfer the carriage of 
the proceedings to his solicitor. 

85. But, generally speaking, has not the attorney who presents the petition 
the conduct of the sale, and the management of the proceedings r — He has 
because in most cases there is no one more interested in it. 

86. Although he may be concerned for a party who can by no possibility get 
sixpence out of the fund? — He may. In experience the Commissioners have not 
found the practice of changing the solicitors of very much importance. One 
solicitor does the business much the same as another. 

87. Although he be the 20th of the number, and seeing that nothing will ever 
be paid to him, will he be paid his costs before the first creditor, who has a 
mortgage upon the estate, has a right to be paid? — If he presented his petition 
before the last Continuance Act, he will ; if since the last Continuance Act, he 
will be paid his costs in that priority only to such an extent as the Commis- 
sioners order; that is, in substance, such costs as must be incurred, no matter 
who has the sale. 

88. Chairman.] The costs of the carriage of the sale must be incurred, no 
matter who has that carriage? — Yes; the costs of printing, surveys, advertising,, 
and so forth. 

89. Do not you regard the solicitor having the carriage of the sale very much 
m the light of an agent of the court, acting under your immediate control and 
check ? — Always. 

90. If any party having an interest in the sale, thinks that the solicitor 
employed is not a proper person to have the carriage of the sale, or that he has 

, an interest' in making the sale not as productive as possible, has that party any 
remedy ? He must show us, on judicial grounds, and not mere suspicions, that 
that is the fact, and the solicitor having the carriage of the sale would be 
. • displaced immediately. 

91. No 
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91. No matter what solicitor has the conduct of the sale, every party has a c J u 
right to intervene, with a view to have the sale carried on in a way most bene- ’ " 

ficiai to the parties entitled to the produce of it r— He has. . 

02. Islv. Henley^ You have stated that in your opinion -it makes no difference 6 March i?s6. 
whether the party purchasing is a stranger or the owner; is it not the case that 
many of the estates may have been sold under the forced and hasty process of 
the court at a low rate of purchase comparatively ?— If they are to be called 
forced and hasty sales, undoubtedly that is the case. 

93. Then tlie consequence would be that any possible increase in value in two 
or three years would go directly into the pocket of the purchaser, be lie a 
stranger or the former owner, and the incumbrancers upon the estate would be 
absolutely and clearly thrown over?— Yes, but in the instance of the owner pur- 
ciiasing, that could never be the case if they were his own debts. 

94. 1 am using the word “ incumbrances” as things affecting the corpus of 
the estate? — In such a case as that, there is no distinction, whether it be the 
owner of the estate or a stranger who purchases. 

9.5. C/iamnaj}.] I believe during the last two years the rate of purchase 
money in your court has ranged very high ? — For more than two years ; for the 
lost three years and a half, you may say. 

96. Sir J. Graham.'] Is not the efiect of the indefeasible title granted byyour 
court to enhance the value, ecsieris paribus, of land sold by you, above the fee- 
simple value of land all over Ireland ? — I have no doubt there is that effect. 

97- Viscount Mo 7 ick.] Is not the expeditious and cheap mode of sale in the 
Incumbered Estates Court very likely to counterbalance any inconvenience 
which might arise from a hasty sale?— Speaking' of it as a question of public, 
policy, yes. 

98. Speaking of it as a question of value, do not you think the necessary 
expenditure upon a sale in the Court of Chancery would be probablv as large, 
affecting the estate, as the depreciation arising from a forced sale in the Incum- 
bered Estates Court would ? — Yes ; under the system of the Court of Chancery 
there would be no sale ; it would be continued under receivers, to the ruin of the 
creditors of the estate, and every one. 

99. Chamnaji.^ Taking the year 1850, wiiich was the first year of the opera- 
tion of the Incumbered Estates Court, and wliich was a very bad year, land being 
very much depreciated in value, did not the estates sold in that year in the 
Court of Chancery range lower than the estates sold in your court? — Yes; and 
there would be the disadvantage of not having a Parliamentary title, over and 
above all the other disadvantages. 

100. Mr. De Fere.] In cases where an estate is sold at a lower price than is 
sufficient to cover the prior incumbrancers, causing a loss to a subsequent 
incumbrancer, is not that subsequent incumbrancer supposed to be present at 
the sale, and is it not competent to him, when the estate is sold at a price con- 
siderably under the value, to postpone the sale?— It- is competent to him to 
apply to the court to postpone it if he thinks the price inadequate. The Com- 
missioners are exceedingly slow in postponing, if the sale comes forward regu- 
larly by public auction. The Commissioners are generally pretty peremptory 
in selling, unless the price be grossly inadequate. 

101. If such a case occurred as 1 have mentioned, the case of a sale by the 
owner, where the price appeared to be ridiculously iuadequate, would not the 
Commissioners, upon the application of the subsequent incumbrancer, who would 
lose his money, adjourn the sale? — He might apply, and the Commissioners 
would consider the application. In the case referred, to, an application was made 
by a puisne incumbrancer, and the Commissioners refused the application on the 
ground that, in their view, it was sold at a fair and reasonable price; that it was 
the utmost that could be got for it. If it were put up for sale now, it -would realise, 
perhaps, more. 

102. Mr. Henley.] Can you give the Committee any infoi’mation, taking the 
year 1850, at what rate of purchase the Commissioners -would have considered 
an estate sold ridiculously low, so that they would stop the sale? — If the rate of 
purchase were estimated upon the actual receipts from the property, the Com- 
missioners would think it low if it sold for less than from 18 to 20. years’ pur- 
chase at that time ; at the present time we should expect it to sell at 23 or 
24 years’ purchase, not taking it upon the nominal rental put forward, but the 
iond/de net receipts. 

0.34. B 103. Are 
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C. J. Hargreave, 103. Are the Committee to understand that in the year 1850, a year in which 
Esq. we are told properly was so much depreciated, no sales were made under the 

Incumbered Estates Court at less tlian 18 years’ purciiase upon the actual rent 

6 March 1856. or value ? — I could not venture to state that ; forming an opinion now of what 
took place then, I should consider it rather an undervalue if it sold for less 
than 18 vears’ purchase upon the actual receipts. 

104. You have stated that the Commissioners would not have been likely to 
have stopped the sale unless they considered the purchase money ridiculously 
low? — The language of the general rule laid down by the Commissioners, under 
the sanction of the Privy Council, is “ clearly inadequate.” 

1 05. I wish to have a distinct answer to this question : would the Commis- 
sioners liave considered, in 1850, that an estate was sold ridiculously low if it 
was sold at less than 18 years’ purchase ? — No, I do not think I could state that 
as a general rule of practice. 

106. Would you go so far as 15 or 16 years’ purchase? — No, I will not go 
to any number of years’ purchase, however small ; we were influenced by other 
considerations. Very often the property was in so ruined and so dilapidated a 
condition, and tenantry upon it of such a character, that we and the parties 
M’ere very glad to sell it at any price. There were so many considerations 
then applicable, tliat we could not be governed exclusively by the number of 
years’ purchase on the rental or receipts. 

107. Then the answer which you gave to a Member of the Committee, that 
the Commissioners would stop the sale upon the application of a puisne creditor 
if the ofler was ridiculously low, must be taken with some qualification? — It 
must be taken with this (jualification, that the acting (^ommissionov upon the 
spot would form the best opinion he could as to value. 

iu8. Mr. Whiteside.'] Is it not very rare to postpone a sale ? — Very rare now. 

109. Mr. Henlaj.] Then other elements besides the amount of purchase 
operate upon the Commissioners’ rniuds in either acceding to or rejecting the 
application of a puisne creditor? — No, I think not; the Commissioner looked 
at the rental ; at all the circumstances before him ; at tlie receiver’s accounts ; 
and in fact collated all the information he could, and as well as possible decided 
upon the spot whether it would be desirable or not to postpone.the sale. 

110. Whether the amount of purchase money were 13, 14, 16, J6, or 17 
years?— Yes; that was one of the elements be took into consideration, but not 
the e.xclusive element. 

111. Mr. H. Herbert.'] Is it not very difficult, from the charges upon the 
estates, to state the number of years’ purchase at all ? — Very difficult. 

112. Mr. Henley.] All my questions have had reference to the actual receipts 
of the estJite? — We looked at the nominal rental as rather evidence of what the 
property was once worth, and what perhaps, after some expenditure, it might be 
worth again ; we looked at the receiver’s accounts to see what it had been pro- 
ducing for the five or six years preceding. 

11 3' Taking the actual receipts of the five or six years preceding, are the 
Committee still to umlerstand that estates were not considered to be sold ridi- 
culously low if they sold much below 18 years’ purchase ? — I do not think that 
I ought to state that; the Commissioners were not governed exclusively by the 
number of years’ purchase ; speaking of it at the present time, forming an opinion 
now, I should say that few estates were sold at less than 18 years’ purchase upon 
the actual receipts. 

1 14. Mr. H. Herbert.] When you talk of years’ purchase, do you deduct the 

probable amount of poor rate which would have to be paid, or is it iucluded? 

We should deduct all the outgoings. If 1 was asked the question, how many years’ 
purchase a property realised, I should divide the purchase money by the net 
rental of the estate, after deducting the outgoings. 

115. Mr. Henley.] You used the term “net receipts” before; the receipts 
coming into the owner’s pocket, of course could not be the net receipts, unless 
the outgoings were deducted ?— No ; in the receiver’s account we should discover 
the gross income of the estate ; that is what the tenants paid. We should dis- 
cover from tliat also what the estate was liable to in the way of poor-rates, &c. 

1 16. The residue would be the net receipts applicable to the owner, or to the 
incumbrancer, according to circumstances? — Yes. 

1 1 7. Sir J. Graham.'] Your power upon estates is subject to three conditions ; 
the estate must be incumbered ; it must be incumbered to one half of its value, 

or 
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or be under a receiver ; and it must be an estate in fee, or it must be a le:ise in 
perpetuity, or a lease of 60 years unexpired, before you can operate against the 
will of the owner. How do you estimate the incumbrances, under the second 
condition, being to one-half of its value ? — We require the owner to bring in an 
affidavit, stating what the receipts from the property have been during every 
year, for seven years prior to the time that tlie petition is presented. 

nS. Gross or net receipts? — Both; we require him to state the gross 
receipts, the various outgoings, the poor rate, and other charges. 

119. Then that question of half value is always investigated before you 
operate against the will of the owner ? — It is, wherever the owner specially makes 
that case. 

120. Viscount Moiick.] What do you multiply the annual receipt by, in order 
to ascertain the gross value? — Under that section we are not governed by the 
value of the estate, but by tlie rental, as compared with the interest upon the 
incumbrances. 

121. Mr. Grogan.'] At the period your court commenced, in 1850, we are 
all aware that it was a very distressing time in Ireland, and in some districts 
the charge for poor-rates were very high, particularly in the south and west ; in 
making an estimate of tlie half value, did you estimate the amount charged 
upon the estates for poor-rates at that time ? — Yes. But we required the owner 
to go back for a period of seven years, and we formed the best estimate we 
could of the income, taking into consideration all those seven years; that would 
take in a period when the particular circumstances of the famine would not 
apply. 

122. Has it come to your knowledge, that during that period of great distress 
the poor-rates exceeded a pound on the pound value? — It has come to my 
knowledge that there have been nominal, rates of that amount struck. I always 
thought it was not a very accurate way of stating it; they were undervaluing 
the property very much. 

123. If the property had been worth a pound in value, and rates to the 
amount of a pound were struck, would not the whole of the property be absorbed 
in tlie payment of the rates ? — For that year it w’ould, if they were paid. 

124. In the case of your average, taking the rates struck at a pound, the 
average brings it to 15 on your seven years; should you estimate the net 
receipts of that estate at 5;?. ■? — If it were, possible that so extreme a case should 
occur {'or seven years together, of course we should. 

1 25. Would yon sell the estate at a nuiitber of years’ purchase, the 5 s. being 
the assumed value?— We should sell the estate tlien as being an estate incum- 
bered to more than half its value. 

126. Would not that be practically selling it for the amount of the poor- 
rates? — If the poor-rates have been suffered to fall materially into arrear,'then 
the arreav presses very heavily upon the purchase money. It has occurred very 
frequently that the arrears of poor-rates have been so excessive as to prejudice the 
puisne creditors very seriously. The Court of Chancery suffered the owner to 
become tenant under the court ; he generally paid no rent, and allowed the rates 
to accumulate to the ruin of the creditors. 

127.. Sir J. Graharn.] W'iil you allow me to call your attention to a recom- 
mendation in the Report of the Incumbered Estates Commissioners, at page 10, 
“ With respect to the second limit, namely, that %vliich restricts the right of an 
incumbrancer to force a sale, unless the property be incumbered to half its value, 
or be under a receiver, we recommend that such restriction should be altoo-ether 
removed, its continuance being incompatible with the recommendations herein 
contained.” Have you considered that question, and do you concur in that 
recommendatiou ? — Ido; I concur in the recommendation on the ground that 
there is not at present in the Court of Chancery any restriction imposed upon the 
creditor when he proceeds in the sale of an estate ; he can always proceed in 
Chancery, and could proceed there during the time he was unable to proceed in the 
Incumbered Estates Court. Moreover, as the Commissioners recommend that 
the Court of Chancery shall be the only court in which an incumbrancer can 
proceed to sell by judicial process, if the restriction be retained, a creditor 
who has the misfortune to have too good a security will have no means whatever 
of realizing his debt by sale. 

128. Chairman.] Having got a decree in Chancery, in snch a case, be could 
0-34- B 2 come 



C. J, Bargreavey 
Esq. 



G March 1856. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




12 MINUTES OF EVIDENCE MAen ie/ore SELECT COMMITTEE 



C. Uargreare, 
Esq. 



6 March 1 856. 



come to jour court and sell under that decree r— Having got less than a decree ; 
having got merely a receiver. 

120 Sir E Ferry.] If the other recommendation of the Commissioners was 
followed out, then unincumbered estates might be sold?— That necessarily 

Chairman.'] I understood you to express an opinion that it would not be 
advisable to continue the Incumbered Estates Court for any given period, say 
five or ten years?— I think that would be the very worst of all the courses to be 

adopted.^ understood you further to say, that assuming the system is to be con- 
tinued to be made perpetual, that the most expedient course is to transfer it to 
the Court of Chancery f— I incline to think so ; I have not a very strong 

opinion upon that point. 1 xi, 

190 Assuming for a moment that the course adopted was to make the 
present Incumbered Estates Courts perpetual with this jurisdiction to sell 
e«tates and «-ive a Parliamentary title, would you not, in fact, by that means, 
be creating a second Court of Chancery under another name?— You would, in 
effect; the two courts would not be absolutely co-ordinate in jurisdiction ; the 
Estates Court would be performing functions which could be perforrned also 
by the Court of Chancery; the Court of Chancery would have other functions 
which the Estates Court could not perform. 

133. From what you have seen of litigation in the Court ot Chancery m 
Ireland, is it not the case that the majority of the suits there involve the sale of 

an estate? They do involve very generally the sale of estates, certainly, but 

they did not actually sell much before the Incumbered Estates Court operated. 

1 34. Supposing the Incumbered Estates Court to be made perpetual, you 
would have a jurisdiction for selling estates exercised in Chancery, and a similar 
iurisdiction exercised in the Estates Court? — Yes. 

135. lu followinsi out that jurisdiction in the Estates Court, that court would 
have in effect to determine almost every question that could arise in Chancery ? 

It would ; we have now to determine every species of question which can 

arise in a court of equity. 

136. You consider, when you have sold an estate, that the equities attaching 
to the estate are transferred to the purchase money?— We do. 

137. It is necessary to dispose of those rights and equities ? Yes. 

138. Are not those the very questions which the Court of Chancery in the 
ordinary exercise of its jurisdiction is dealing with every day?— Yes. 

] 39. Assuming that to be the case, is it not correct to say, that continuing the 
Incumbered Estates Court potentially, you would have in the country two 
Courts of Chancery ?— I think that is a tolerably fair representation. 

140. Mr. E. Ellice.] Is there any difference in practice in disposing of the 
fund after it has been realised from the sale, between the Incumbered Estates 
Court and the Court of Chancery ?— There is a good deal of difference in the 
procedure of the two courts; we are guided in the distribution of the funds by 
exactly the same principles of equity that the Court of Chancery is, but the 
mode of procedure is very different. 

141. Would a greater amount of time be consumed in disposing of the funds 
in the Court of Chancery than in the Incumbered Estates Court?— I think a 
great deal more time would be consumed generally in the Court of Chancery. 

142. Would a greater expense attend the disposal of the fund in the Court 
of Chancery than in the Incumbered Estates Court ?— A very much greater 
expense undoubtedly. 

143. Chairman.] According to the present practice of the Court of Chancery ? 
— Yes ; I am referring to the present practice. 

144. But assuming the practice of the Court of Chancery to be simplified and 

made analogous to the practice in the Incumbered Estates Court, do you think 
it would take more time to dispose of the rights affecting the purchase money 
in Chancery than in the Incumbered Estates Court ?— No ; I do not know any 
reason why it should, if the practice is the same. » , „ r 

145. Do not you think it is quite possible by a reform of the Court ot 
Chancery to accomplish the same results as those which are now worked out in 
the Incumbered Estates Court, both in time and expense?— I think yon may 

inU'oduce the practice of the Incumbered Estates Court into the Court of 

Chancery, 
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Chancery, and if it be fairly and honestly worked, it ivould produce the same 
effects. 

146. Supposing tlie Incumbered Estates Court to be continued, and supposiuo- 
the practice of the Court of Chancery to be reformed, you would have two 
courts going on together, deciding on questions of the same principles and 
regulated by a similar practice? — Yes, you would; just as you have three 
common law courts doing the same thing. 

147. Would you call that judicious or necessary? — It does not appear to be 
necessary, nor in the abstract would it appear to be judicious. 

148. Sir y. GVa/taw.] Do you sell now without fees or stamps.- — Without 
fees ; but the conveyance to the purchaser is subject to the ordinary ad valorem 
stamp duty. 

149. Your practice is different from that of the Court of Chancery as to fees 
and stamps, is it not ?- None of the proceedings in the Incumbered Estates Court 
are subject to fees ; they are prohibited by the statute. 

] 50. If the transfer were made to the Court of Chancery, it would be neces- 
sary to make a similar pr<jvision with respect to the sales of incumbered estates 
made by the court? — It would be necessart’ to make some provision upon the 
subject of fees. 

151. Mr. £. Ellice.'] Are there no stamps upon the proceedings as well as 
upon the sale ? — There are no stamps upon any of the proceedings in the court, but 
the conveyance to the purchaser is subject to the ordinary ad valorem stamp duty. 

1.^2. But tliere would be stamps, under the existing regulation, on all the 
proceedings upon a present sale in the Court of Chancery, would there not: — 
There would. 

^53- Sir E. Perry.] What would be the establishment of Judges required in 
the Court of Chancery, if the business was transferred ? — That is a very difficult 
question to answer ; one cannot say beforehand what amount of unincumbered 
estates may be introduced into the court by the proposed change. 

154. That is an element which you cannot calculate without experience; but, 
taking the present business of the court, what number of Judges would be 
required ? — 1 think two Vice-Chancellors, and the Master of the Rolls, with a 
staff of clerks provided for them, would be sufficient ; but they would probably 
be very hardly worked. 

155. If the present court were made permanent, without the alterations pro- 
posed in the Bill, there would be six Judges, I may say, in the Court of Chan- 
cery ; that is, five Masters acting as Judges; the Master of the Rolls, six; aud three 
Commissioners, nine ; therefore if the two courts are continued in existence, there 
will be nine Judges as against three ? — That is very true ; but, under this system 
the chief clerks would have to do a very large quantity of business, which at 
present devolves upon the Masters in their magisterial capacity. 

156. I see by the answers in the Report the solicitors particularly appear to 
complain of the great number of courts sitting at the same time in Dublin ? — 
They have great grounds of complaint, certainly; there are very numerous 
courts of equity all sitting together, and some of them quite remote in position 
from others. 

157. Therefore, as comparing the two points of permanence and transfer, is 
not the preference likely to be given to the latter by those doing the work, than 
having two courts ? — I think that is a fair element for consideration. 

158. Mr. H. Herbert^ Would you not anticipate a very large increase in the 
amount of business if the change proposed iu the Bill before us were adopted in 
relation to the sale of incumbered estates generally r — I think it would be con- 
siderable ; probably at first it would not be very great, but it would grow very 
much upon the court : the practice of making sates of land would become very 
common in Ireland, which at present it is not. 

159. Would not there be a difficulty in borrowing money upon an estate 
which had not a Parliamentary title ? — I am told that in cases of loans on estates 
it is sometimes made a condition that there shall be a Parliamentary title, and 
it is always an advantage. 

160. In auy case of raising money upon an estate, would not the process of 
getting a Parliamentary title have to be gone through ? — I have no doubt it 
would often be gone through if unincumbered estates were brought into court. 

161 . Mr. Henley^ Do not the Incumbered Estates Court administer the funds, 
subject to the same equity as the Court of Chancery? — ^Yes. 

0.34. B 3 162. The 
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C>J. Bargreave, 162. The appeal from the Incumbered Estates Court is not to the Court of 
E«q. Chancery? — No; the appeal from the Incumbered Estates Court is to the 

Judicial Committee of the Privy Council. 

6 March 1856. If the Incumbered Estates Court "were to be permanently established, 

inigljt it not happen ihat the Judges of the Incumbered Estates Court miuht take 
a different \de'w of the causes to that which the Lord Chancellor or the Judges 
sitting in Chancery might take: — Yes; they might differ on questions of law. 

1 64. In that case you might have one branch of the law subject to different 
jurisdictions, going on in Ireland, with an ultimate appeal to different tribunals ? 
—Yes. 

165. So that, in fact, you would get tw-o laws, instead of one, established? — I 
would rectify tiiat by making the final appeal to the same tribunal, namely, the 
House of Lords. 

166. In the event of the Incumbered Estates Court becoming permanent, you 
would have necessarily to change the mode of appeal, would you not ? — I think 
it would be desirable. 

1 67. Sir J. Grakain.] Is it not now optional to grant an appeal, or not ? — 
It is. 

168. A suitor has no right to an appeal? — No; the Act of Parliament pro- 
vides that there is to be an appeal, if the Commissioners allow an appeal ; the 
practice of the Commissioners has been to give an appeal whenever it was asked 
for, if the case involved any point of law whatever, no matter how trivial a 
point; but not to permit an appeal on mere points of practice. 

i6q. Mr. Whiieside.l Suppose such a case as this, tliat A. claims 20,000 L, and 
B. claims 20,000 L ; that B. had the right, A. claiming the right to it, if you chose, 
as a commission, to say, “ I am sure I am right, I will grant no appeal,” there 
would be no appeal ? — If the party could prevail upon the three Commissioners 
to agree in so strong and so arbitrary a decision, no doubt there would be that 
power. 

170. Is there any court of justice, county court, or civil bill court, in which 
the right of appeal depends upon the judge? — I do not know at all. 

171. Chairman.'] In whatever shape this system is continued, in your opinion, 
it is not desirable that that provision should be continued ? — Probably not ; it is 
a provision of very little importance. 

172. Mr. Whiteside.] Did you not stale that there was a great advantage in a 
Parliamentary title? — I did. 

173. I believe there are three classes concluded; all the tenants upon the 
estate, the buyer, and the seller? — Yes. 

174. Am 1 to understand you to say, that except in the case that you 
mentioned of the confused boundaries, there have been no instances, under vour 
knowledge, of rights lost to parties ? — I cannot at present call to mind any such 
instances. 

175. Is Mr. Rolleston a most eminent practitioner in your court r — He is. 

176. At page 52 of the Appendix, Mr. Rolleston says, “ I know many cases of 
hardship have arisen from parties having actually lost valuable intereste in land 
by not being served with notice, or being otherwise informed of the proceedings 
to sell, as bearing on their interests ; and I have bad many cases before me 
e.\emplifying this ; for instance, middlemen holding valuable interests under the 
owner by leases, and their tenants being the occupiers, the latter are the persons 
served with the notice and returned on the rental, and after the sale the middle 
interest is gone, as the occupier has too often a direct interest in not letting his 
immediate landlord know anything of the notice.^’ Have you seen that state- 
ment?— Yes. 

177. Do you believe that statement to be accurate? — I cannot think that it 
has occurred to any considerable extent ; I can readily believe that some middle 
interests have been squeezed out. This kind of thing, for example, took place 
when the sales first began ; many of the middle interests were then of no value, 
and it was rather an object of the middlemen to get rid of them ; therefore, when 
the notices were served they did not come in, and of course they appeared to be 
precluded. After a year or two their interests began to be worth something 
again ; then they came forward with a claim for compensation for the loss of 
tlieir leases. 

178. You observe the words of the witness are “valuable interests.” In the 
case of a gentleman in England who does not get the notice, and you sell the 

estate 
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estate in Ireland, is lie not squeezed out ?— His title, if it was to a valuable 
interest, would appear upon the registry, and in that case tve should discover it- 
and if the lease, being a very valuable one, does not appear on the reo-ister we’ 
in destroying it, do no more than would be done by an ordinary ?ale o’ut of 
court. 

179. An eminent counsel wlio practises before you savs that valuable interests 
have been lost. I put this case : suppose the middlem“an is in En-land, and 
the tenant in Ireland, if you serve a notice upon the tenant in Ireland, and the 

middleman in England does not get the notice, is he not squeezed out? He 

is ; but that is a thing which can very rarely happen. 

180. In reference to the tenants, does not that impose upon you and every 
Commissioner additional care, and the necessity of further inquiry before you 
sell under a Parliamentary title, which concludes everybody ?— It imposes upon 
us the necessity of investigating the title very accurately, and making the proper 
registry searches. 

you ^^ot investigate the title under which the lease- 
holder liolris his land r — We do not investigate the landlord's title; we merely 
investigate the title to the lease; that is, when we are selling the lease. 

182. II the tenant holds from tlie middleman. Ids title must be from the 
middlenian, and not from tile landlord; do you not require information from 
the tonaiit as to whom he holds under? — Very rarely. 

1 S3. Mr. Whiteside.'\ Independently of the buyer and the seller, are not 
the titles of the whole of the tenantry upon an estate concluded bv vouv act? — 
They are, undoubtedly. ’ " 

1 84. If the tenant be a small farmer in the country who has not beard of the 
proceedings, and he is put in the rental as an occupier for 10 years, though he 
has a lease, he loses his lease, does not he ? — He does. 

1 85* Do you recollect the case of Lord Kingstown’s estate ? — I remember the 
sale of a part of the estate. 

1 86. Do you recollect claims put forward by tenants upon the estate which 

was sought to be sold by a solicitor who is not now living, Mr. Sadleir, and 
when the agreements put forward by the tenants were investigated by your 
cleik, many of them turned out to be false? — I never heard anvthino’ of it 
at all ^ ° 

187. They were rejected upon the rental, were they not? — The Kino-stown 
Estate is not in my office ; I do not know anything about the proceedings? 

188. Is it not the fact, therefore, that because you can give a Parliamentary 
title, you are obliged by public advertisement, by notice, and by inquiry, to 
endeavour to satisfy yourselves as to the truth of the entire rental before you 
sell r — We always thought it our duty to make those inquiries. 

189. Does not that impose additional labour upon the Commissioners r — It 
imposes some additional labour, not very much ; it is in the main provided for 
by general rules applicable to all cases. 

190- What is the entire staff of the court ? — There are three Commissioners, 
each Commissioner having in his own chamber an examiner and examiner’s 
clerks. 

191. Is the staff’ 32 ? — I think the total staff is somewhere about 30 . 

192. With three Commissioners and 30 or 32 officers, you have the arrears 
wliich you described, that is, a rental to sell of about 400,000 I a year ; the 
answer given by yourself and your brother Commissioners is, that it would take 
two 3’ears to transact the court business ? — Two years and next session ; practi- 
cally three years “ will he sufficient for the completion of the business of the 
court.” 

193- “ So far as its completion rests with the court; ” does that mean so far 
as you and your brother Commissioners would be concerned in pronouncing the 
orders of the court? — No, I think not; I think it means the transaction of all 
business, except such business as necessarily requires time for its performance; 
for example, there may be sums of money left in particular cases to the credit 
of any matter which may not be distributable till the death of some person ; if 
we did all the business which the Commissioners of the court could do, there 
would be still ultimately some residue left which they could not then do. 

194. Taking the distinction which you took before, between the orders pro- 
nounced by the court, and the administrative part of your duties, does this 
answer include the administrative duty of the court ? — It does. 

0 - 34 - B 4 195. Do 
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1 95. Do you think you could wipe out the whole of tho.se arrears within three 
years ? — I think we could very nearly ; I should not like to pledge myself very 
strongly io it. 

igd. Sir J. Gra/iam.j The number of cases not yet worked is 1 , 633 , being 
nearly nne-half of the entire number brought into court? — That implies that 
one-half of the number brought into court arc totally finished. With reference 
to the other half in course of being finished, it does not imply what proportion is 
finished, or is not finished. 

197. But the measure which you would adduce of the quantum remaining to 
transact is the 400,000 L a year ? — The sale of pn)perties to about that extent, 
and the disU'ibutlon of funds now iii court to be distributed. 

198. Mr. IV/nteside.] Have there not been many petitions lodged since this 
Report was made? — No doubt there have been some. 

199. Do you contemplate putting the whole of that business into the Court 
of Chancery? — As I understand, the Solicitor-general’s Bill contemplates 
doing so. 

200. Do you give your assent to that proposition? — I do not see any 
alternative. 

201. Do you approve of it? — I think it is the best of all the courses that can 
be suggested. 

•202. Mr. E. Ellice.'] Do you think a court constituted as is proposed by the 
Bill would be capable of discharging all those arrears, as well as the new business 
which would come upon it under the provisions of the Bill proposing to give 
titles to unincumbered proprietors ? — 1 think that is very doubtful, because there 
may be a much larger accretion of business from unincumbered estates than we 
imagine ; if that should he very large, then the two Vice-Chancellors and tlie 
Master of the Rolls and their staffs would not be sufficient. 

203. Do not you think it would be almost sufficient business for two new Vice- 
Chancellors, during the next two years, to wind up the affairs which are no\v 
before the Incumbered Estates Commissioners, having a similar staff to that 
which the Incumbered Estates Commissioners now have? — I do not think they 
would be fully employed during the latter portion of that period. If they had 
no new business, and nothing but the arrears, or what is more properly called the 
business remaining undone in the Incumbered Estates Court, they would be fully 
employed for a certain time, but gradually the business would fall away. 

204. For what lime would they be fully employed in that business? — Perhaps 
18 months. It is difficult to conjecture. 

205. Have you not stated in your evidence that yoif require an additional 
staff, certainly ministerially, and perhaps judicially, to transact the business of 
the Incumbered Estates Court? — The ministerial staff since then has been 
slightly augmented. 

206. Since the Report was made? — Yes. 

207. If, therefore, you have increased the staff to do the existing business of 
tlie Incumbered Estates Court ; if you have three Commissioners and 35 Assist- 
ants (you bad 32 before), how is it possible for two Vice-Chancellors, not merely 
to transact the arrears, but to do all the business of the Court of Chancery ; to 
transfer estates incumbered to any extent; and, in addition to all that business, 
to transfer unincumbered estates, investigating the titles thereto, and the rentals, 
which, as I understand from your evidence, would be more important because it 
would be whoWy ex parte ? — They would have, of course, the assistance of all 
the various officers now in existence in the Court of Chancery. 

208. Have you satisfied yourself of the state of the Court of Chancery at this 
moment? — No. 

209. Mr. Whitedde.] The Masters ore to be dismissed, according to this Bill ; 
are you aware that, at this moment, five gentlemen and four gentlemen are 
fully occupied, and have, in two or three offices, some arrears of existing busi- 
ness in the Court of Chancery? — I am not aware exactly of how that is. I was 
under the impression that they were not fully occupied at present. 

2 1 0. Assuming, for the sake of argument, that the Masters are fully occupied, 
is it your idea that this quantity of business, about which we are now inquiring, 
is to be put into the Court of Chanceiy, and disposed of first, being pending 
business? — I do not know that it would be necessarily disposed of first. 

211. If any new petition was lodged, do you contemplate that that new 
petition should be put at the tail of the existing arrears ^ — 1 think it should be. 

212. Can 
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212. Can you tell the Committee within how many years, if you put a new 
case at the tail of the arrears, that new case would be'finally disposed of? — That 
is difficult to say; it is impossible to say how many old cases would have to be 
disposed of before that came on, because the estates are not sold at all in the 
order in which the petitions came into court; it depends much more upon the 
vigilance of the gentleman who has the carriage of the proceedings. 

213. The question is, whether it would be expedient to transfer the existing 
business of the Incumbered Estates Court to the Court of Chancery ; it being 
pending business, it would be discharged and disposed of before the new 
business? — It would have priority if ready. 

214. Have you satisBed yourself of the condition of things in the Court of 
Chancery, so as to enable you to state to the Committee, supposing the two per- 
sons referred to in the Bill were doing the business of the Court of Chancery, 
and doing the arrears of the business of the locumbered Estates Court, withiu 
how many years a new petition for sale could be taken up and disposed of? — 
I think, if it was pressed forward, a sale could be had within two years without 
much difficulty. 

215. Supposing a petition now is lodged in your court, having no Chancery 
business to transact, within %vliat time would you be able to have a final sale and 
disposition of the money ? — That depends very much upon the difficulty of the 
case ; if it is a simple case, 1 should expect to finish it in about two years. 

216. Take a difficult case ? — If it involved very much litigation it might go 
on indefinitely ; so far as depended upon any court, it would take three vears. 
perhaps. 

217. Did you read the evidence of the Masters in Chancery, stating that where 
they sell, (for they do sell, as you are aware,) they have been able to sell in six 
months, in nine months, and in twelve months ?— Yes, I saw that. 

21S. That is to say, they have been able to sell in a much quicker time than 
you, from the state of business in your court, could manage to sell ? — They are 
only selling 17 or 18 cases ; we are selling as many hundreds. 

219. Have you considered the effect of the other important question which is 
before the Committee, namely, the transfer of unincumbered estates ? — I have 
endeavoured to consider it ; of course it is very difficult to conjecture before- 
hand what amount of business it may involve. 

220. Sir J. Graham.'] The prompt taxation of costs upon a sale is an im- 
portant matter, is it not, when a Parliamentary title is given ? — It is ; but that 
is not a matter of any difficulty. 

221. Is there in your court any arrear in the taxation of costs? — I believe 
not. 

222. Is that the case in the Court of Chancery at this moment? — I imagine 
the arrear in the taxation of costs in the Court of Chancery is very large. 

223. If all this business were transferred from your court, where there is no 
arrear with respect to taxation of costs, to the Court of Chancery, \vhere there is 
a very large arrear in the taxation of costs, would not great confusion ensue, and 
great delay ? — If there was no additional officer there would be very great 
inconvenience, certainly. 

224. Mr. TVAiteside.] Can you state whether the cause of the confusion and 
delay in the Taxing-office in the Court of Chancery is not that when the Taxing 
Masters commenced their work, they were handed over the arrears of a thousand 
bills of costs ? — I am not aware. 

225. You could not state that it is not so ? — No. 

226. Chairman.] With regard to questions which have been put to yon upon 
the staff of the court, supposing the present Incumbered Estates Court to be 
continued with its present judicial staff, the same consequences would appear to 
fiow ; that is, a new case would be equally retarded upon the continuance of 
the Incumbered Estates Court, as if the business of the Incumbered Estates 
Court were transferred to the Court of Chancery? — Precisely the same. 

227. In your judgment would not two Vice-Chancellors, aided by two chief 
clerks, sudh as are pointed out in this Bill, having a salary of 1,000/. a year 
each (getting the best men you could for that salary), be able to do as much 
business as the present judicial staff of the Incumbered Estates Court? — I think 
the two Vice-Chancellors, with two chief clerks, and two junior clerks, would be 
able to do as much business ^ the three Commissioners do with their only one 
examiner each. 

0.34. C 228. Do 
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228. Do you think transferring the business to two Vice-Cliancellors in Chan- 
cery would be transferring it to a more efficient judicial staff than you have in 
the Incumbered Estates Court? — I think so. 

22y. So that the sales, instead of being retarded by the change, would be 
faciiitareci ? — I think they would be facilitated if a superior system to tliat now 
in existence were pursued. 

230. Mr. E. Ellice.'] Your answer relates to the business now immediately 
before the Commissioners of the Incumbered Estates Court ? — It does. 

231. It does not relate to the further duties proposed by this Bill to be thrown 
upon the Court in tlie sale of unincumbered estates ? — No. 

232. Chairman.] I collect, then, your opinion to be, that a judicial officer, with 
such a staff as this Bill gives him, would be able to do considerably more busi- 
ness than a judicial officer without it? — He would be able to do more business 
than a judicial officer, situated as one of the Commissioners of the Incumbered 
Estates Court. 

233. You have no assistant, but an officer called an examiner, have you? — 
That is all ; we have practicallv one chief clerk instead of two. 

234. You can hardly call him a ciiief clerk, because his salary is only 400 /. ? 

• — No. 

235. Sir J. G 7 '(iham.] Have you any Masters ? — One Master. 

236 Do you make references to that Master ? — Occasionally. 

237. Have you, in your Incumbered Estates Court, a system of references to 
Masters and reports? — It is almost a fallacy to call them by that name; they 
have notljing analogous to the references and reports which exist in the Court 
of Chancery ; the Master’s business consists chiefiy in settling the rentals; he 
is the officer who has, pi’actically, to deal widi the tenants ; he settles the rentals, 
and settles the conveyances ; he takes upon himself small inquiries as to mutters 
of fact and references on matters of account, but the quantity of business of the 
last description referred to him is very small. 

23S. Is not his office almost a sinecure, then? — No, it is a fairly-worked 
office; there is a great deal of business in the settling of rentals; hi*s office is 
also judicial ; he has to adjudicate upon the validity of all the tenants’ leases. 

239. Does the Master adjudicate without reierence to the Commissioners ? — 
He adjudicates witlioiit refereuce to the Commissioners iu the first instiuice ; 
there is an appeal from his decision to the Commissioner to whose office the 
case belongs. 

240. Chairman.] You do not approve of the system of reference? — We adopted 
it as a pis aller. We could not appoint another Commissioner ; so we appointed 
a Master. 

241. Mr, Let me draw y'our attention to the answer of tlie Incor- 

porated Society of Solicitors, at page 31 of the Appendix : “ The defects in the 
present system arise from the insufficiency of tlie establishment to meet the great 
press of business in the court. Tliis is especially felt in the examination of the 
title, direction for searches, settling of schedules, and distribution of the funds. 
We consider that the schedules should in each case be settled before (he sale, 
without prejudice to the arrangement of the rental in the meantime. It w’ould 
be desirable that a more perfect record of the proceedings (easy of access) siioiild 
be kept, especially with regard to the payment of money, and the data from 
which the sums due to each party are ascertained. The settlement of the sche- 
dule before the sale would in many cases prevent a sacrifice of property, by 
affording to each creditor the means of seeing his position in point of priority, 
and so enable him, if considered advisable, to parchase a part of the property. 
The records of the court are, for want of a sufficient staff and accommodation 
for holding them, in a very unsatisfactory state ; it often happens that documents 
are mislaid, and cannot be found.” That is the opinion of practising solicitors. 
Have you considered w'hat would be the effect of transferring records and papers 
in that state to the Court of Chancery' ? — I do not think the records at present 
in the Incumbered Estates Court are in a state of confusion. At the time this 
answer was given, there was one office in which I think there. was a good deal 
of confusion, arising from the gentleman at the head of the office being 
employed altogether in other matters ; he was in fact at the same time the taxing 
officer of the court and the head of the general office ; his time was fully occu^ 
pied as the taxing officer, and he was not able to devote himself much to his 
business as the head of the general office ; consequently the papers fell into 

confusion. 
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confusion in the general office. The Lords of the Treasury have sanctioned 
another odicer as rhe head of the general office, and since liis appointment he 
has been getting the papers into correct order. I am tolerably satisfied that 
there is not now any serious confusion in that office. There was never, to mv 
knowledge, any confusion in any other office. 

242. This is the evidence of solicitors, who are the persons who have occasion 
to go to these offices; have you considered or examined the state of the offices 
in the Court of Cliancery, with a view to the reception of your papers, docu- 
ments, and deeds ; what facilities or arrangements can be made for the reception 
of the documents relating to the avreai-s ? — I have not considered that point. 
I presume that proper arrangements will be made for their reception if they are 
to be transferred. 

243. Would not the removal of all the documents to the Court of Chancery 
create a considerable delay in the prosecution of the business ; would it not be 
necessary to know whether there is a place to arrange them in ? — ^It would be 
absolutely essential. 

244. Chainnan.'] You rather conclude that no arrangement has been made at 
present ?—I presume not ; at present it would be premature. 

245. Mr. Whiteside.^ Do you contemplate the erection of new buildings before 
it would be proper to transfer so vast an establishment? — I am not acquainted 
with the amount of accommodation there; I should think it would be necessary 
to do so. Assuming that the blasters are to remain in their present offices. 
I take it for granred tliat there must be new buildings. 

_ 246. Have you read the petition of the attorneys vvliich has been presented 
since the Bill came into Parliament, against the transfer of these arrears to the 
Court of Chancery ? — No, I have not. 

247. C/}(dnna>i Does not the present judicial staff of the Incumbered Estates 
Court consist of three Judges ? — Yes. 

248. Am I right in stating that when Mr. Baron Richards became the head 
of the court, it was upon tlie understanding that he was not to be called upon 
to take any business in detail, but only to preside in the full court? — I am nor 
aware whether such an arrangement was entered into, but fora considerable period 
Mr. Baron Richards did confine himself to that class of business, but afterwards, 
when the business became larger than was anticipated, he devoted himself to 
chamber work as well. 

249. That has been comparatively recent, has it not ? — I think for about the 
first year he did not attend much to the administrative business. 

250. You are aware that in addition to being the Chief Commissioner, and 
presiding- in the full court, he performed his duties as a Baron of the E.\chequer, 
and sat very frequently day after day, so that the time which he could devote to 
the detailed business of your court was comparatively reduced ? — It was of course 
limited by reason of his duties elsewhere. 

251. Does not each Commissioner sit in his own chamber for the transaction 
of detailed business ? — Yes. 

252. In addition to that, the three Commissioners sit together in what are 
called full court sittings? — Yes. 

253 - That is, to hear motions that are properly made before the full court, or 
appeal motions from the order of any single Commissioner? — Y’es. 

254. I presume a considerable portion of what has been called aiTear has 
necessarily arisen from the time of the Commissioners being occupied out of 
their own immediate courts ? — I do not think that there is much of what can 
be properly called arrears; I think it ought to be regarded as business remaining 
undone, but in the regular course of transaction. 

255- A great deal of that business remaining undone has arisen from your 
being taken two days in the week to sit in the full court, and also presiding at 
sales — No doubt we should have made a more considerable progress in the 
business of the commission if we had not been so occupied. 

2.56. According to the proposed scheme, the Vice-Chancellors would not have 
to hear an appeal from any other Judge, assuming that they were also released 
from the duty of presiding at sales; would not that give them more time, and 
render them a more efficient tribunal ? — It would increase their efficiency very 
much. 

257. You have said that two Vice-Chancellors, with the Master of the Rolls, 
could do the work, but that they would be very hardly worked. Supposing a 

0.34. c 2 third 
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C- X Hargreaxe, third Vice-Chancellor were appointed, with a similar staff, w^ld they be fully 
adequate to deal, not only with the arrears of the Incumbered Estates Court, but 
the accruing business, supposing it were confined to the incumbered estates . 

5 March 1856. — j think they would be Quite adequate. 

258. Then ‘it is your opinion that three Judges would be ample to deal with 
the business as fast as it was ready for working ?— I should be disposed to 

think so. i • j u i, 

259. In regard to the present arrears, has any of it been occasioned by the 
difficulty of procuring the taxation of Chancery costs ?— A great many cases 
remain unfinished, and therefore appear in the shape of arrears in the returns, on 
account of the non-taxation of Chancery costs. 

260. The funds cannot he paid out until the costs be taxed r No. 

261. Mr. PFAi/esirfe.] Is Mr. Longfield, the brother of one of llie Commis- 
sioners, largely practising before your court ? — Yes ; he practises in the court. 

262. At page 50 of the Appendix to the Report, Mr. Longfield says, I am 
confident that if the powers of the Incumbered Estates Commissioners were 
transferred to the Masters in Chancery, they would be unable to perform the 
duties of Commissioners in addition to their other business ; it seems to me that 
the Masters generally have as much business as they can efficiently and expe- 
ditiously discharge ; there is every probability of a yearly increase in their 
ordinary business as the prosperity of the country revives and improves, and 
I have very little doubt that the business of any one of the Commissioners, 
divided amongst the present Masters, would bring them in all the offices to a 
stand.” What is your opinion of that statement of Mr. Longfield’s? — He rather 
means that that class of business is not such as that which has been hitherto 
done by the Masters. 

263. Chavnnan.'] The Master would have no suitable staff to enable him to 
do such business ; there are cases, in the present state of the business of your 
court, which appear as arrears, by reason of the non-taxation of the costs ? 
— Yes. 

264. If once those costs were taxed, the funds would be paid immediately ? — 
Immediately. 

265. Does it arise from the parties themselves not being ready with either 
a certificate of searches, or not wishing to press forward their cases? — If you 
apply the doctrine of arrears to individual cases, that is so ; individual cases fall 
into arrear also from the neglect or inattention of the solicitor, and partly, no 
doubt, because the Commissioners are fully employed by their taking up other 
cases. 

266. But still individual cases of arrear occur in your court, either from the 
unwillingness of parties to proceed, or from delay upon their part ? — Yes, there 
are a considerable number of cases in which the parties do not desire to proceed ; 
they have got a petition filed, and an order made so as to protect themselves 
from Chancery proceedings, or they are able to pay the interest upon the 
demands, and the creditors do not press for a sale. We rather disapprove of 
that, and discourage it, but we cannot check it altogether. 

267. Mr. S. VitzgeraldJ] The Solicitor-general put a question to you, whether 
two Vice-Chancellors would be well able to perforin the duty which is now per- 
formed by the Incumbered Estates Commissioners, because a good deal of your 
time is taken up by hearing appeals from the orders of the Commissioners? — 
Yes, and attending the sales. 

268. If this business is to be transferred to the Court of Chancery, would 
not the appeals from the orders of the Vice-Chancellors have to be heard by the 
Chancellor in the first instance? — I think, under the suggested change, they are 
to be heard by what is called the Court of Appeal in Chancery, and not by the 
Chancellor individually. 

269. Then it would form a necessary part of the reform proposed by the 
Solicitor-general, that a special court should be established to hear appeals 
from the orders of the Vice-Chancellors ?— I do not think that is a necessary part 
of the proposal, because the appeals might be very well made to the Chancellor 
alone. I suppose it is considered to be more satisfactory to have a court of 
appeal consisting of two or more persons. 

270. If the appeals were given to the Lord Chancellor, would he not then 
have to perform all his duties with reference to appeals from the Court of 
Chancery which he has now to perform, and also as regards the appeals which 

are 
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are now found to embarrass j^our court? — He would hare both classes of appeals 
to hear. 

271. Do you think it would be possible for the Lord Chancellor, with his 
time already fully taken up, to transact that business ? — I am disposed to think 
it would. It is difficult to say what amount of appeal business there will be ; 
that will depend upon how the business is transacted. If the business is trans- 
acted in the court reasonably well, the number of appeals will not be very large. 

272. Is not the appeal business from the orders of single Commissioners 
already sufficient to embarrass your court, and cause arrears of business to a 
certain extent? — It causes us to sit in full court during certain days in the week, 
and of course takes us away to that extent from chambers. 

273. As regards the transfer of the jurisdiction of the Incumbered Estates 
Court to the Court of Chancery, I understood you to say that you would recom- 
mend the change, provided that you were assured that the new Vice-Chancellors 
would not neglect the ministerial part of their business, which you considered 
so important, and attend principally to their judicial duties? — I think that 
would be the thing to be guarded against principally. 

274. If you saw auy danger of their paying attention rather to the judicial 
business than to the ministerial business, you would not recommend the transfer ? 
— I should be very slow to recommend it if I thought there was any fear of that. 

275. You are aware that the new Vice-Chancellors proposed by this Bill are 
not only to have the business of the Incumbered Estates Court, but also they 
are to perform the ordinary duties of Vice-Chancellors of the Court of Chancery? 
—Yes. 



276. Do not you think if they have to perform the duties of Judges of the 
Court of Chancery as well as the duties of Incumbered Estates Commissioners, 
that there would be great danger of their being so occupied with the judicial 
duties of their station as Judges of the Court of Chancery, that they would not 
be able satisfactorily to attend to the ministerial duties of their station as Incum- 
bered Estates Commissioners ? — The business might be so large as to produce 
that consequence ; in that case it should be remedied by an increase of Vice- 
Chancellors, rather than by an increase of subordinate officers. 

277. Do you consider it possible if this reform is carried out, that thetwo Vice- 
Chancellors would not he sufficient? — That might be possible; the business of 
the Incumbered Estates Court is, so far as relates to any estimate of its amount, 
at present entirely innuhihus\ it might be so large as to render the appointment 
of another Vice-Chancellor imperative. 

278. Mr. E. Ellice:] You have stated that if it should be found that the two 
Vice-Chancellors proposed to be created by the Bill are not sufficient to discharge 
all the accumulation of business thrown upon them by the transfer of the busi- 
ness of the Incumbered Estates Court, as well as the new business which it is 
proposed to commit to them under the provisions of the Bill, a third. Vice-Chan- 
cellor might be created ; are you not of opinion that it will be very inconvenient 
to create a permanent establishment of so extensive a character merely to meet 
a temporary pressure ? — I am assuming the ]3ressure to have been ascertained 
not to be a temporary pressure ; that the business has already proved to be so 
great that the reasonable inference is that two would not be sufficient to do it; 
in that case, I suggest the remedy would be to appoint another Vice-Chancellor, 
rather than indirectly to 'get rid of the difficulty by increasing the number of 
chief clerks 

279. Is riot the business conducted before the Estates Court of a temporary 

character ? — No, I think not. • 1 j j 

2S0. Do you suppose that the same amount of incumbrances, attecting landed 
estates in Ireland, will exist after the enormous amount of business which has 
been brought before the Incumbered Estates Court is disposed ot r—I think 
there will always be a large quantity of business of that sort remaining to be done. 

281. But to the extent to which it has already come before the Incumbered 
Estates Commissioners?— To the extent at least of the business now coming 
before us ; not probably to the extent to which it came before us for the first 
three or four years. . , , • ^ ♦ 

282 Will not the proposal of allowing luiiucurabered proprietors to get a 
Parliamentary title before the Court of Chancery diminish that amount of busi- 
ness hereafter ? — I should think not. , , . , , n t 1 • 1 +i,„ 

283. Will not the difficulty with respect to titles be much less?— I the 
0.3.1. C 3 
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facilities for sale will be so great, that in all probability there will be a much 
greater commerce in land tlian now takes place. 

2S4. It is your opinion that the same amount of business will come before the 
Court of Chancerj’, wliich has for a few years come before the Incumbered 
Estates Court and the Court of Chancery together — I think so. 

285. Mr. S. Fitzgerald.] Admitting the objection which you feel to the 
appointment of Vice-Chancellors, if they are likely to attend to the judicial rather 
than to the ministerial part of their business, which you consider so important, 
do you consider it would be wise to gave the Vice-Cliaucellors, who are to fulfil 
the duties of Incumbered Estates Commissioners, all tiie business in relation to 
wills and settlements, and winding-up joint-stock companies, granting injunc- 
tions, and tliings of that kind ? — I tliink that necessarily follows if you combine 
the two courts; i do not know that it would be an advantage, as regards the 
power of getting through business. 

286. It may be a necessary consequence; would such a consequence be 
objectionable? — I do not think it would be in any way fatal ; I do not think it 
would be au advantage tliat the Vice-Chancellor should have a large amount of 
judicial business; I think it might rather tend to draw away his mind from the 
proper discharge of the administrative business. 

2S7. Would it not be objectionable, as tending to produce that very state of 
things which you consider imdesirable ? — That is the objection, such as it is, 
which I conceive exists to the transfer. 

288. Witli regard to the transfer of the jurisdiction to the Court of Chancery, 
I observe tliat the Commissioners, in page 6 of the Appendix, say that one 
great advantage is, “ The facilities with which applications may be made to the 
Commissioners, and information obtained without expense from them or their 
examiners as to what has been done or is likely to be done in each case; this 
enables any claimant on the estate to intervene at the exact period when his 
rights ought to be brouglit forward, and from time to time to see that the pro- 
ceedings are conducted in a satisfactory manuer. The publicity and comparative 
rapidity of the proceedings tend to the same end. We consider that the power 
of obtaining a Parliamentary title can hardly be exercised with safety except 
through a system which gives to every person ready means for learning without 
expense, and without the possession of special professional experience, the nature 
of the proceedings in each case.” If you establish high officers, such as Vice- 
Chancellors, who are to execute not only the duties of the Incumbered Estates 
Commissioners, but. also to be superior Judges of the Court of Chancery, do you 
not think that the facility oi making applications to the .Judges themselves 

without professional assistance would be very greatly curtailed ? I think it 

ought not to be curtailed. 

2!^9- Do you think the facilities afforded to suitors of making personal appli- 
cations to the Judges without professional assistance would not" be oreatly wr- 
tailed r — It would not necessarily be greatly curtailed. ° 

290. Would it not be likely to be curtailed ?— 1 do not know any reason why 

it should be curtailed. *' 

291. Do you think it is as likely that a suitor, without professional assistance, 
would make a direct personal application to the Lord Chancellor as to an Incum- 
bered Estates Commissioner in his chamber? — I think he could, if the Lord 
Chancellor were sitting in chambers, transacting administrative business. 

292. You have made particular reference to sitting in chambers ; I believe 
that in the Incumbered Estates Court it is not necessary, even in the full court 
to have the assistance of counsel ? — The rule before the full court is exactly the 
same as in all courts, that a party may appear personally if he likes ; but ordi- 
narily he appears by counsel. 

293. He may appear in person ? — He may in any court of justice. 

294. Is it not the case in the Court ot Chancery that there would be pre- 

audience for counsel ?r—I do not know how that is. I believe, in Ireland all 
motions are listed. ’ 

295. Mr. E. Ellice.'] Before the individual Commissioners a very large 
quantity of business is transacted by solicitors ; could that business be equally- 
transacted by solicitors in the Court of Chancery before the Vice-Chancellors ? 
— Yes, sitting in chambers. 

206. Not in court? — Not in court. 

297. Mr. 
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297. Mr. JVhiUside.'] I collect from your evidence that a great cpiantity of 
im portant business is administrative business ? — Avery large quantity indeed. 

2 98. The two Vice-Chancellors are to do the administrative business; besides 
whatever judicial business belongs to the Incumbered Estates Court and the 
judicial business of the Court of Chancery. Wlien they are doing that adminis- 
trative business, which you rightly describe as so important, what is to become of 
the judicial business of the court: — Tliey would not be so mucti engaged in 
doing it themselves as by their chief clerks; it would, however, require careful 
looking after. 

299. While they are carefully looking after the administrative business out of 
court, affecting so much property, what is to become of that business, which now 
requires the Master of the Rolls to transact, the business he now has to do, with- 
out anv business from your court r — 1 consider we are proceeding all along upon 
the assumption, that the Vice-Chancellors will be either sufficient for the business, 
or made sufficient by a proper number of them being appointed. 

300. Ai'e you aware that by the statistics of the Court of Chanceiy it is 
proved that in e.xact proportion to any reform in the court in the cheapness or 
speed of ti’ansacting business, that the business increases? — I think so; cheap- 
ness and speed tc-nil to increase? business. 

301. Is not the Master of the Rolls at this moment hard worked r — He is not 
half so iiard worked as he was three years ago. 

302. Assuming that he speaks accv.rately, he tells me that he has a week’s 
chamber business in settling and drawing the orders of the court. 1 want to know 
from in reference to tliis impoitanc question of transferring the business of 
the Incumbered Estates Court to the Court of Chancery, bow is it possible for 
the Master of the Rolls to transact any portion of that additional business if he 
be occupied in the way I have described: — I presume the business would go 
after some species of rotation to the different Judges. 

303. Sir Perry.] Do not the Vice-Chancellors in England conduct judicial 
and administrative business under the New Procedure Act? — No doubt. 

304. Chairman.'] How many Masters were there in the English court ? — 1 
think about 11. 

305. Do you know that by the addition of one Vice-Chancellor to the English 
Court of Chancery, ail the business which was done by 11 or 12 Masters is done 
by the Vice-Chancellor ; all the accruing business (I am not talking now of the 
arrears of the court) is done more rapidly, more satisfactorily, and more 
efficiently, by one addiiional Vice-Chancellor, than by the whole court with its 
11 or 12 Masters ?— I have not the slightest doubt that it is so. 

30G. Sir J. Graham.] Have you given your attention to the change which has 
taken place in England, iih reference to the abolition of Masters in Chancery ? 
— i have not had any opportunity personally of seeing the results. 

307. Are you aware that the business now is transacted by the Judge from the 
very commencement of the cause to its close ? — Yes. 

308. You are also aware that the administrative business is transacted under 
the superintendence of the Judge by his chief clerk? — Yes. 

300. Do you think it would be satisfactory to the Judge, you having had 
judicial experience, that the chief clerk, who is both his eye and hand, should be 
appointed bv the Lord Lieutenant, and not chosen by himself.? — In the abstract 
I should say that the chief clerks ought to be chosen by the Judge himself; it 
might be, perha ps, proper’, with a view 10 checking any tendency to make improper 
appointments, to leave a veto with the Lord Lieutenant ; it might be still better 
to require that the qualifications of the person appointed should be specifically 
stated, so as to be capable of being inquired into. 

310. Mr. Whiteside.] Are you aware whether that rule in England was acted 
upon, of the Judge appointing his officers ? — 1 think it was, with this exception, 
that they were obliged to take the then existing Mastero’ clerks, or most ol them. 

31 1. Are you aware that since the passing of the Act, commonly known in 
Ireland as Sir John Romilly s Act, that the four Masters we now have, excluding 
the Receiver-master, are in efi'ect Vice-Chancellors ? — They are quoad, what is 
•called, the 15 th Section business. 

312. Therefore they are doing the business of the Vice-Chancellors ; are you 
able to tell the Committee the state of business in Master Henn or Master 
Lytton’s office ? — I do not know anything of the state of that buaness ; I have 
every reason to believe that that class of business is very well done. 
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313. You cannot state the condition of the business ? — No. 

3J4. With respect to the question whether it will be expedient to transfer the 
existing business of the Incumbered Estates Court to the Court of Chancery, 
did I correctly understand you to say that in so far as respects the increase 
which may arise from the transfer of unincumbered estates, you can give the Com- 
mittee no evidence of what that will be ? — Nothing but conjectural evidence. 

315. You can give no information upon that subject, what it is likely to be? 
— I cannot form much idea of it. 

316. Am I to understand you to say that wherever there is no litigation, and 
where the business was cj,’ your difficulties increased? — What I meant was, 
that in every case there is a particular portion of business of a non-litigatory 
character. 

317. That business imposes most trouble and labour upon the Judge? — It is 
not the trouble and labour that I have in view, so much as the extreme respon- 
sibility which it imposes upon the Judge. 

318. In the sale of unincumbered property, where there would be no question 
in litigation between the owner and the purchaser, would it not partake of that 
non-litigatory character? — It would be exactly the same in relation to that kind 
of property as in relation to incumbered estates upon this particular point. 

319. It would increase the labour of the Judge? — The circumstance of the 
estate being unincumbered would not increase the labour j it would be exactly 
the same. 

320. Therefore if a large quantity of that business were imposed upon those 
two officers, in addition to their other work, would it not increase the amount of 
responsibility which devolves upon them? — It would. 

321. Chairman.'\ Is there not a considerable portion of what are called the 
arrears of your court of such a character that it might be w’orked out by the 
Masters in the Court of Chancery? — It might no doubt be worked out by them. 

322. If there were a clause in the Bill authorising the Chancellor to retain 
the services of four Masters to assist in disposing of that arrear, would not that 
facilitate the arrangement? — It would a little. I think, however, that the mere 
transfer of business from one man to another would rather tend to increase the 
quantity of business to be done. 

323. Would it not facilitate the proceedings of the new Judges? — It must 
necessarily have that effect. 

324. Mr. S. Fitzgerald.'] Would not that be introducing into the admini- 
stration of some of the causes, in the middle of the cause, a Judge who had no 
knowledge of it from its commencement? — That would be so. 

325. Chairman^] There is a large class of cases in which the Commissioners 
have made an order for sale ; the estate has been sold, and the fund has been 
brought into court ; take the portion of the arrears represented by that class, in 
which you have not investigated the position of the incumbrancers, but merely 
sold the estate, and brought the money into court ; is there any objection to the 
Masters taking up the business at that stage of the proceeding, to distribute that 
fund, the rights to which you had not yet investigated? — I do not think there 
can be any serious objection to that ; probably the suitors would not like it. 

326. Would not they have, in going through that business, entirely the same 
class of questions of which they are disposing each day ? — Precisely ; the busi- 
ness would be of the same character as that which they ordinarily have before 
them. 

327. I will repeat the question which I asked you at the commencement of 
your examination, whether your court would be able to give the Committee an 
approximation to the business represented by that class of cases in which the 
estate has been sold, and the fund has been brought into court? — Yes; confining 
it to those cases in which scarcely anything has been done to ascertain the 
demands. 

328. That would remove the objection, which has been properly pointed out, 
to the introduction of a new Judge into a case; that Judge being ignorant of 
the details? — I think that can be done, and it^would relieve the Vice-Chancellors 
very much. 

329. Sir E. Perry.] Whichever system is adopted, the arrears now existing 
must form an obstacle to the despatch of other business? — They must form an 
obstacle to the extent of the time which is involved in doing them. 

330. I understand you to say, if the present court is continued, it would take 

about 
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about three years to get a sale upon a fresh petition?— I said that in a difficult 
case it miglit take three years. 

331. What kng-th of time would it take if there were no arrears ?— Perhaps 

half that time. ‘ 

332. It being quite clear tijat the arrears are an obstacle to the despatch of 

business, whatever system is adopted, has any mode occurred to you as to getting 
rid of those arrears? — There is no other mode of getting rid of tliem than bv 
going through them in the ordinary mode of business. ^ 

333. I gather from your evidence that the Commissioners are able to keep 
down the business as it accrues annually ? — I think we just now do about as 
much business as comes in. 

334. Therefore the arrears are standing still ?—If they are to be called 
anears. 

335. Sir/. Graham.] The statement of the Commissioners is, “that the 
amount of the business was originally so great, and the staff employed so inade- 
quate, as to cause the existing arrearj” is it your opinion that the staff which 
you have had, has all along been insufficient ?— At first it was grossly insufficient, 
because it was not at that time known what extent of business would come. I 
suppose that five times the amount of business came into court more than was 
imagined. At first the staff was most grievously insufficient ; I think we are 
able now to do the business as fast as it comes in. 

336. Dealing only with the incumbered estates, and the obligations respecting 
those incumbered estates? — Yes. 

337. A transfer is now proposed of the arrears of business not completed to 
the extent which you mention, coupled also with a proposal to bring within the 
jurisdiction unincumbered estates and settled estates? — Yes, that is proposed. 

338. Therefore must not provision be made, not only for the busines.s beo-un, 
but not completed, but for business, as you termed it, in nubihus, which is so 
extensive that you cannot estimate what it will be ? — When I say in nubihus, I 
do not mean to imply that it must be very extensive; but that it is a point upon 
which we cannot judge, whether it will be large or small; it may be a mere 
notliing ; we have no data upon which to form an estimate. 

339. When you consider the circumstances which you have stated, that the 
value of an incumbered estate, on account of the Parliamentary title acquired 
by its sale, is greater in Ireland than of an unincumbered estate with the absence 
0) the Parliamentary title, must not tlie sale of all land in Ireland, whether 
incumbered or unincumbered, come under the jurisdiction of the court neces- 
sarily ? — Persons would not sell their estates merely to get a Parliamentary title 
if they were obliged actually to make a honajide sale; they would not sell unless 
their own convenience or the requirements of their families rendered it a con- 
venient course. 

340. Also bearing in mind the tendency of that policy to bring land more 
into the market? — That is the reason why I think it will be a constantly in- 
creasing- business. 

341. Mr. E. Ellict.] Tf parties wish to borrow money in Ireland, and the 
lenders of that money preferred a Parliamentary title, they would merely pass 
their estates through the court to obtain that title, without a bond fide sale: — 
I think that should, either by the practice of the court, or by Act of Parliament, 
be checked ; I think it would be very dangerous. 

342. Mr. S. Fitzgerald.] You would give the power of obtaining a Parlia- 
mentary title only where there was a bond fide sale ? — 1 would endeavour to limit 
it to that as much as possible. 

343. Mr. E. Ellice.] Will you state to the Committee, having had great expe- 
rience upon this subject, what your opinion is with respect to the principle of 
giving to the unincumbered proprietors in Ireland the power of obtaining in the 
Court of Chancery without sale, a Parliamentary title, as is proposed by the Bill? 
— 'I should be completely hostile to everything of that sort ; I thinLit would lead 
to great frauds. 

3^. Would your objection equally attach to an unincumbered proprietor pro- 
ceeding to obtain a sale, through the Court of Chancery, of his estate? — No ; I 
think the objection would not attach to anything like the same extent, if he was 
really proceeding to a bom fide sale. 

3<15- You would be of opinion that it would be a fit principle to adopt in 
legislation, to give an unincumbered proprietor in Ireland the power of obtaining 
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a Parliamentary title by a sale through the Court of Chancery?— I think on 
the whole it would, having regard to the great public advantages whieh accrue 
from making sales of land in Ireland very cheap and easy. 

346. Sir J. Graham.'] Must not the obtaining of those advantages involve a 
vast increase of business ? — Some increase of business, no doubt. 

347. Takino- the business to be transferred commenced, but not concluded in 
the Incumbere'd Estates Court, and your estimate of the lai^e increase of busi- 
ness in the sale of unincumbered property, if it be allowed, the four Masters 
being abolished, and two Vice-Chancellors being appointed, and there being a 
considerable transfer of the causes which are now heard by the Lord Chancellor 
to the! Vice-Chancellors, can yon really contemplate that it would be possible, 
without throwing the whole business of the court of equity in Ireland into 
inextricable confusion, to make that transfer.? — I think it would be found 
necessary beforehand to increase the efficiency of the staff ; the best way will be 
for the Committee to ascertain as nearly as they can the amount of business, 
and constitute such a number of judges as would be able to do it. 

348. The only portion ascertained is the arrears of your court ; the other 
ingredient would be the probable increase in the sales of estates from the 
proposed power to sell unincumbered estates. The tendency of your evidence 
as I understand it, is, that you believe, from the convenience of it, there would 
be a large increase of business 1 — I do not think there would be immediately a 
large increase ; but I think it would gradually go on increasing to a very large 
amount. 

349. Mr. E. Ellice.] You have stated that you consider the Incumbered 
Estates Court as at present constituted, with the staff at its disposal, is only 
sufficient now to discharge the current business as it comes in, without overtaking 
the arrears? — I think that is about what we are now doing; I think we are 
carrying on the business without accumulation. 

350. If that be so, if with the present staff, consisting of three judges, that is, 
the constant attendance of two judges, and the attendance, such as he is able to 
give, of Mr. Baron Richards as the third judge, you are only able now to 
manage to keep down the current business in theoffice, how do you suppose that 
two judges in the Court of Chancery wull be able to manage business comprising 
the whole of the arrears of business from your court, and the new business wliicli 
it is proposed to throw upon the Court of Chancery under this Bill? — I think a 
judge with two very competent chief clerks, and two junior clerks, able to do 
their business well, would be a very much more effective officer than a single 
commissioner with a single examiner. I think he could do twice as much busi- 
ness as the single commissioner with his single examiner. 

351. Mr. Whiteside.] I believe Mr. Baron Richards never goes the circuit, in 
order that he may attend your court? — No. 

352. Sir J. efraham^ Do you contemplate the active and constant control of 

the judge himself over all the business transacted by his chief clerks and second 
clerks ?— I think he should exercise a constant superintendence over it, and 
everything done should be considered as being done through the hxdo-e him- 
self. “ 

353. Mr. Whiteside.] Is he to read the abstract of title ? — I think so. 

354. Chairman.] You think he should not delegate that duty? — He may 
have assistance by having it noted by his chief clerk, or having the opinion of 
counsel upon it; but 1 think it is indispensable that the judge should read the 
abstract of title. 

355. Sir Graham.] Taking into consideration the arrears of business, your 
plan of dealing with unincumbered and settled estates, and the necessity of reading 
the abstract of title, with your experience and knowledge, do you think that 

business could be done by the Master of the Rolls and two Vice-Chancellors? 

I think with the great advantages which they would possess in their staff, they 
would be able to do a great deal of it ; it is impossible to say beforehand 
whether it would be necessary to appoint three Vice-Chancellors. 

356. Sir E. If the business increases in the manner contemplated, 

wliicli seems very probable, would it not be necessary to increase the number of 

Commissioners, if the Incumbered Estates Court is made permanent ? It will 

be necessary either to do that, or to strengthen the personal staff of the Com- 
missioners very much. 

357. I mean if the unincumbered estates come very largely into the court? — 

With 
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With regiivd to the sales of the unincumbered estates, almost the wlmle of that 
business would be admiiiistratire ; reatliiig the abstract of title is 'then the 
most essential part of all the business, 

3,58. Sir/. Graham.] Are not unincirnibered estates in Ireland vert’ <renerallv 
settled estates?— The tendency to make seltlements is much greater in Ireland 
than in England ; if a man has a farm, he puts it in settlement immediately 

359. Unincumbered estates in Ireland are generally settled estates r— I think 
soj very often. 

360. If you permit the sale of unincumbered estates, will it not require the 

utmost caution and the utmost attention on the part of the judge to look accu- 
rately into the settlements, before he permits the sale of any portion of an 
unincumbered estate ?— That would be essential; the settlement would consti- 
tute part of the proof of the title to the property. I do not think it is contem- 
plated, under all circumstances, to permit tlie sale of an unincumbered estate 
which is settled, but simply where the court considers that the sale would be 
very desirable for some special reason. Where the estate is in settlement, and 
not incumbered, I take it the court would not ordinarily sell under the 
Solicitor-Cieuerars Bill. 1 'he court has not at present the power to sell in sucli 
a case ; but the power is conferred by that part of the Bill called Sales of 
Settled Estates. The intention is not to confer a right on any one to demand a 
sale, as in the case of incumbered estates, or of unsettled estates, whether incum- 
bered or not, but to repose a discretion in the court, where there is a special 
reason that a sale should take place, and where the estate would suffer o-rievously 
in consequence of the absence of a power of sale. * 

361. Is not that a case of great nicety ?— It requires a man of great common 
sense to deal with it. 

362. Mr. E. Ellice.'] Are not the settlements of landed estates generally 
registered in Ireland ? — Nearly all deeds relating to estates are registered as a 
matter of course. Perhaps on this part of the subject I might be allowed to 
suggest to the Solicitor-General that he has introduced into his Bill a branch 
which does not bear upon this question at all, and that has notliing at ail to do 
with tile question of the jurisdiction of the Court of Chancery or the Incum- 
bered Estates Court. Putting that portion of ihe Bill out of the question, then 
you may .‘•ay that a settled estate unincumbered cannot be sold in Chancery. 

363. Mr. Whiteside.] You have been asked as to the capacity which vou have 
to clear off the accruing business. Sufiposing you were relieved of all "the new 
cases, with your present staff what time would it take you to clear off the exist- 
ing business of the Incumbered Estates Court? — I think it. would probably take 
from three to four years, nearer four years than three, to clear it all off ; but 
during the latter part of those years there would be only half work. 

364. Mr. Hejiley.] You have been asked your opinion ns to giving Parlia- 
mentary title in the case of the sale of an unincumbered estate, and in the case 
of an estate about to be incumbered ; what would your opinion be as to giving 
a Parliamentary title in the event of a person being about to settle an estate r — 

I would not permit it iu such a case as that, any more than in the event of 
putting incumbrances upon the estate. I would only permit it in case the 
owner meant bond Jide to sell to another family. 

365. If the law did permit it in the event of settlement, as in the case of 
incumbrance, then that would bring another great increase of business; that is, 
if A. wished to settle an estate upon bis son’s marriage, and before settling it he 
wished to get a Parliamentary title, and he carried it into the court that could 
give him a Parliamentary title previously to the settlement, that would make a 
very important increase of badness, would it not ? — Tf it were permitted, it 
would imply a considerable increase- I am not aware that in any of the Bills 
before the Committee anything of that sort is suggested. 

366. Mr. Grogan.] You say that it would take three or four years to clear off 
the existing amount of arrears in your court, supposing that no new business 
was brought into it ; supposing the staff of Commissioners was increased by the 
addition of a second examiner to each Commissioner, and two chief clerks, 
what length of time would you require to work off the existing arrears ? — I do 
not think it would make much difference in working off the arrears merely; the 
parties would not like to press the cases. I think with our present staff, if we 
took the arrears, and no new business was coming, we could do it as fast as the 
parties wanted us to do it. 
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367. Is it your impression that what we have designated arrears, is a kind of 
almond rod, which must always exist in your court ? — It is a quantity of busi- 
ness in court, some of which is in its natural and regular stage of progress, and 
some of which the parties have no object in pressing to an immediate con- 
clusion. 

368. Chairman^] Supposing the existing business to be kept out of view, do 
you think the new Court of Chancery, constituted as is contemplated by this 
Bill, as far as you can form a judgment, would be able to dispose of all the 
in-coming business arising from the sale of estates, whether incumbered or un- 
incumbered ? — I am disposed to think it would, unless it should turn out that 
the unincumbered business was much greater than was anticipated. 

369. Forming the best judgment from your knowledge of the country during 
the last six or seven years, what is your view ? — If I were legislating upon the 
subject, I should provide very much as you have done, namely^ by the appoint- 
ment of two Vice-Chancellors. 

370. Mr. E.Bllice.'l In giving that answer, do you recollect that it is pro- 
posed, in giving additional clerks to the new Vice-Chancellors, toabolisli all the 
Masters in Chancery ? — ^Yes, that is most important. 

371. Will not the abolition of those offices also throw upon the new Vice- 
Chancellors a great deal of additional labour? — It would throw a great deal of 
additional labour upon the Vice-Chancellors and the chief clerks ; but I consider 
a Vice-Chancellor, with his chief clerks, would be a far more efficient functionary 
than all the Masters put together. 

372. You are still of opinion that the two Vice-Chancellors, with the clerks 
appointed to assist them, would be sufficient to do the business of the court? — 
That is the staff which I should provide in the first instance ; I should leave 
myself open to increase the staff, if more were required. 

373. You are aware that the whole business of Great Britain is now transacted 
in the Court of Chancery by the Master of the Rolls and three Vice-Chancellors ? 
—Yes. 

374. Do you think a staff of that description would be absolutely necessary to 
conduct the business of Ireland ? — ^Yes, if you introduce all this kind of business, 
which does not exist in England at all, namely, the sale of incumbered estates, 
and the sale of unincumbered estates too. 

375. Is there not an immense amount of business thrown upon the English 
Court of Chancery ? — The general business of the Court of Chancery in England 
is immensely larger than in Ireland. 

376. If it is immensely larger in England, do you think the same amount of 
permanent establishment would be necessary to conduct the business in Ireland? 
— I think about the same. I think the Master of the Rolls and tlie two Vice- 
Chancellors would be the best number to begin with, for although the general 
business of the Court of Chancery in England is very much larger than in the 
Court of Chancery in Ireland, there will be nearly as much business in Ireland 
as in England, when you add the incumbered and unincumbered estates 
business. 

377. Is there not almost an equal amount of incumbered estates business now 
transacted through the Court of Chancery in England ; not in receivers ? —No, 
not nearly. 

37S. Mr. J'f' hiteside.l Are you aware of the number of receivers attached to 
each Master, irrespective of the 1,000 or 1,100 receivers before the Receivers 
Master? — No, I am not aware. 

379. Is not the Master obliged to examine the receivers’ accounts and to 
superintend the entire working and managing of the estates by the receivers ? — 
The Receivers Master does that. 

380. Are you not aware that besides what the Receivers Master has to do, 
each of the other Masters has 300 to 400 receivers? — No ; I am not aware how 
that is. 

381. Do you see any objection to assimilating the law as to the appoinment of 
receivers in Ireland to the law in relation to the appointment of receivers in 
England ? — It would be making a very violent change in the law ; it has become 
so much the habit in Ireland now to secure the interest of demands by means 
of receivers, that 1 think it would be making too violent a change. 

382. In a country governed by the same law as England, why should not, 
in reference to this important subject of receivers, the same law apply to each 

country ? 
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country (—1 think the tendency of such a step would be to diminish the quantitv 
of estates under receivers, winch perhaps would be one of the greatest blessings 
which could happen to the country ; but that object will be better effected bv 
facilitating sales. ^ 

383. Sir J. Graham.J Can yon state to what extent the operation of the In- 
cumbered Estates Court has diminished the number of receivers ?— No ; you may 
assume that over almost every estate which we have sold there was/or soon 
would have been, a receiver, with very few exceptions. 

384. Is there not a ditferenoe in the law of England and the law of Ireland 
witli regard to jndgment creditors ? — There are minor differences. 

385. Have not judgment creditors in Ireland the power of appointing re- 
ceivers? — Yes. ® 

3S0. No such power exists in England, does it ?— Not directly ; a judgment 
creditor in England becomes an incumbrancer, and in that way he can"get a 
receiver, pending the sale. ° 
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Mr. SOLICITOR-GENERAL FOR IRELAND, in the Chair. 



Charles James Hargi'eave, Esq., called in; and further Examined. 

387. Sir/. Graham.'] IN the administrative portion of the functions of the 
Commissioners of the Incumbered Estates Court, as well as in the judicial por- 
tion of their functions, they do not act individually, do they? — In the adminis- 
trative portion of their functions they do act individually. 

388. Does Mr. Longfield act separately? — I sit in one chamber ; it is an open 
court, although called nominally a chamber. Mr. Longfield sits in another; 
and the Chief Commissioner sits in another. We know nothing at all of each 
others’ cases until an appeal or some proceeding of that nature comes before all 
the Commissioners. 

389- fhen there is that division of work to be done amongst the different 
Commissioners which enables them, for the purposes of all but their judicial 
functions, to act separately ; as relates to the investigation of title and all the 
preliminaries before the sale is ordered, is that business divided amongst the 
different Commissioners, or do they act together? — That business is divided 
amongst the different Commissioners. 

390. Therefore whatever work remains to be done, that arrear has arisen in 
spite of the division of business amongst the three Commissioners? — It has, if 
there be any such arrear as is now mentioned. 

,39*- The existing accumulation of business remaining undone, has arisen not- 
withstanding the division among the three Commissioners? — It has- 

39^; Mr* fVhiteddel] Do not you make most important orders in chambers, 
disposing of considerable interests? — We do ; the great mass of the general 
business is done in chambers; it is only cases in which parties are dissatisfied 
with the Commissioners’ decision that come before the full Court. 

393- Sir J. Graham.] What aid have you in chambers, similar to that which, 
under this Bill, will be given to the Vice-Chancellor in the shape of chief clerks 
and junior clerks ? — We have only one examiner and the examiner’s clerk ; the 
examiner has 400 a year, and the clerk has, I think, 160 1 . 

.394- If you had such aid as is contemplated by this Bill, or such aid as is 
given to the Vice-Cliancellors in England under the new arrangement, would 

^•34* D 3 your 
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your power of separately transacting business be much increased? — I think it 
would be very much increased, indeed ; I should think it would be almost doubled. 

395. How is it that your present staff retards your operations, compared with 
the facilities which would be given by a staff sucli as is contemplated here for 
the Vice-Chancellors ? — Principally because the staff is not sufficient to do all 
the business which, under this Bill, would naturally devolve upon the chief 
clerks; also the chief clerks, under this Bill, would be persons, I should 
suppose, of rather a higher class professionally. 

396. You think if the minor details which you transfer to your subordinates 
could be transferred under a new arrangement, to more efficient and more 
numerous subordinates ; you could control satisfactorily to yourself a larger 
quantity of the more important business which you now transact, such as the 
inspection of titles? — Yes, I think so. 

397. You are not fully employed in the most important functions of your 
office, but you are forced to descend to details, from the insufficiency of the number 
of your subordinates; is that so? — Yes; I think that is a correct representation. 

398. Chai’nna]i.'\ Excluding for a moment the examination of titles, but with 
that exception, could the great mass of the administrative business which you 
are now obliged to do, be done under your direction, by two or more chief clerks, 
as is pointed out by the Bill now before t!ie Committee? — I think it could be 
done to a much greater extent, and more efficiently than we are able to do it now. 

399. Doing it always under your own direction? — Yes. 

400. Sir J. GraAojn.] You being responsible, do you think it would be 
satisfactorily done by a larger staff of subordinates ? — I think it would if the 
Judge exercised a superintendence over the whole business. 

401. lam assuming that the Vice-Chancellors, uuder the proposed arraage- 
raenr, are to exercise that control, and to do their duty efficiently? — Yes. 

402. .Mr. E. EUice.~\ In short, a much greater quantity of business could be 
done equally expeditiously, and equally correctly, if another superior clerk were 
added to your present establishment, in. your opinion ? — No doubt a good deal 
move business then would be done if a superior clerk were attached to each 
Commissioner. 

403. Sir J. Graham.'] "With your knowledge of the business which would have 
to be transferred under such an arrangement as is contemplated, should you say 
that barristers or solicitors would be the most efficient assistants for first clerks ? 

For first clerks, I should be disposed to think that barristers would be the 
most efficient persons. 

404. Are you aware that in England, under the new arrangement with respect 
to Vice-Chancellors, there is no such qualification asthatofa barrister? — I believe 
not ; I think they must be either solicitors or persons who have previouslv filled 
the office of chief clerk. 

405. It is contemplated in the Bill to make the qualification of a barrister six 
years, and of a solicitor ten years ; do you think the greater aptitude of barristers 
for ihe duties to be performed, as compared with the aptitude of solicitors, justi- 
fies that distinction ? — I am not disposed to approve of the qualification at all. 

406. 'V ill you state why you are not disposed to approve of anv such qualifica- 
tion r— If the Judge is to be responsible for all that is done, I would allow him to 
exercise an uncontrolled discretion in the choice of the person to be appointed. 

_ 407. Taking either a barrister or a solicitor, whichever he should think most 
fitting for the duties, without reference to terms of service? — Yes, I think so. 

408. Chairma 7 i.] You would leave the Judge at liberty to take liis chief clerk 
from any class he pleased, getting the best man he could ? — I should be disposed 
to do so. I take it for granted that he would select either a solicitor or a bar- 
rister ; I cannot imagine it possible that he would select any other person. 

409- -A-S to the administrative duties which this chief clerk would assist you 
in, I presume you contemplate that the chief clerk would assist very mainly in 
framing what are called the final schedules of incumbrances ?— That would*^be, 

I lb ink, one of liis functions. 

410. And determining the priorities of creditors, subject always of course to 
your iminediate direction ? — I do not know exactly whether that would be one 
of the chief clerk’s functions. 

411. Supposing that was done under his directions, the duty would be a very 
serious one ? — It would, certainly. 

4 1 2. Would not that involve the necessity of the chief clerk being a man not only 

of 
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of a practical mind, but also possessing a considerable and accurate knowledo-e of 
the law , —I think lie should have a considerable and accurate knowledo-e of tlielaw 
413. V\ ould a person, having an accurate knowledge of the law of real pro- 
perty, and the eflect of incumbrances upon real property, filling the office of chief 
c erk, very materially aid the Judge in dealing with the various objections which 
the creditors might make in reference to their various priorities? — Yes ■ I think 
he could be able to give great assistance to the Judge in reference to ’the final 
disposal of the funds by the Judge. 



... cumu maienauy assist you m readincr, 

noling, and making his commentary upon the abstract of tiile ?— I think he could'’’ 
that )5 one or the tunctioiis which tiie examiners at present exercise. ’ 

415. Assuming tliat a person, such as I Iiave referred to, to be made a chief 

clerk, are t hei-e nottsjo portions of your duty, wliich you could not with safety 
entrust to the ch.et clerk ; that is, milking the order of sale upon the petition, 
and also reading the abstraci of title, to determine whether that abstract showed 
a good title or not ?-i think, perhaps, the chief clerk might be entrusted with 
the power oi making the cond.lional order for sale upon the petition. He 
would then have to determine, upon reading the petition, who were the proper 
persons to he served with notice. * ' 

416. ^ Vou think tlie chief clerk might determine who ought to be served with 
notice '—I am disposed to think so ; I do not say that I would necessarily 
entrust that duty to the chief clerk, if I were acting as a Vice-Clianeellor ^ 

417- Acung under your direction, you think lie might be employed in such 
a duly ? — I think so. o r .j 

418. Would not that materially relieve the Judge from administrative labours? 
— JNo, 1 do not think that business presses at all heavily upon the Judses ■ it 
takes a certain amount of time : it is a kind of business which a Commisdoner 
only does when lie does not happen to have anything else pressing. 

419; IS possible that the class of business to which I liave referred mi^ht 
be so disposed of ? — It is. ® 

420. Would the amount of r< sponsibUity be great?— I will not say that the 

responsibility is not great; it is very important to determine who are the proner 
persons to be served with notice. ^ 

421. Sir E. Pernj.] Is it not your opinion that the great value of tlie Incum- 
bered Estates Court, is the administrative business being conducted by the Com- 
missioners? — I think it is very important that the business of the Incumbered 
Estates Court should he conducted throughout by the same person; that he 
should attend lo tlieadministrative business himself, and transact all the judicial 
matters which would arise in the course of the business. 

_ 422. Chairmmi.] I imderstand your opinion to be, that the chief clerk might 
^ve material assistance in reading the petitions, determining wdiether a condi- 
tional order for sale ought to be made, who ought to be served with notice ; and 
X further understand you to say that he might give most material assistance in 
readingand examining the abstract of title ? — Yes. 

423. In addition to that the chief clerk, supposing him to be a competent 
person, could do a great mass of the administrative business, which you are now 
obliged to do personally ? — Yes, I think he could. 

424. Putting all these together, do not you tliink the appointment of two chief 
clerks and two junior clerks, such as are recommended by the Report of 

Commissioners, would relieve the Judge from a great amount of labour 
which he has at present to encounter, and enable him to get through a 
great deal more of that portion of his duty which may be called judicial, or 
which requires his own immediate attendance? — I think it would enable him to 
transact much more of his own peculiar business. 

425- Sir J. Graham.'] If incumbered estates are henceforth to be sold in 
Ireland, as under the operation of the existing law, and if unincumbered estates 
and settled estates are also to be sold, would not it be the paramount duty of the 
Judge to whom that power of sale is confided, in every case to examine the tiile 
himself? — According to my view, 1 tliink it will be the duty of the Judge him- 
self to be satisfied that the title is a good one. 

4-26. Would there not be great danger in delegating, even to a chief clerk, 
'wever competent, the investigation of the title? — I think. there would be some 
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danger in delegating the whole of that business to the chief clerk ; I think the 
chief clerk might make notes upon the abstract of title, bringing- before the 
Judge any point of difficulty -which presented itself. 

4:^7. 'At. IPhitcside.'] 1 believe you have to read the deeds? — The examiner 
has to vouch, according to our practice, the abstract of title, vvith all the deeds. 

428 You get the deeds themselves brought into court, do you not? — We do, 
wherever we can. 

429. Mr. Walpole.'] Does not the examiner perform the duties of a solicitor 
in tiiat respect ? — Yes, in that respect. 

430. Sir J. G 7 -aham.] If the sales be as extensive as I have alluded to in a 
loniier question, will not really the -whole conveyancing business of Ireland be 
concentrated in the equity Judges? — I think a very large proportion will; 
it is difficult to say what proportion of unincumbered estate business will 
devolve upon them. 



The Right Honourable the Master of ike Bolls, Examined. 

Right Hon. the 43^* Chairman.] ”1HE Incumbered Estates Act, the operation of which -we 
Mcnier oj the liolU. are now to some extent inquiring info, I believe was brought into The House of 
Commons under your care ? — That is so. 

432. You liave also acted as one of the Commissioners under a Royal Com- 
mission, which made its Report last year? — Yes. 

433. Finding that the operation of the Act of 1849 had been very successful, 
the Comrai.ssioners, amongst other things, recommended that the system of the 
sale of e.-tafes giving a Parliamentary title should be made permanent, did not 
they ? — Yes. 

434. And furthermore that it should be enlarged, so as to give an unincum- 
bered proprietor desiring hbnufide to sell his estate, the same benefit of acquiiing 
a Parliamentary title as is given to an incumbered proprietor? — Yes. 

435- Might I ask, for the information of the Committee, if you could state 
concisely the grounds upon which you came to the conclusion that it would be 
dt-sirable to give the benefit to an unincumbered proprietor which, under the 
Act ol 1849, the o-wner of an incumbered estate had ? — It appeared to me to be 
a perfect anomaly to consider tljat a person was entitled to that which is assumed 
to be a bent fir, merely because by his own defects or the defects of his ancestors 
he had incumbered liis estate, and that a person who had lived within his income, 
which is n merit, should be deprived of that advantage which was given to 
another per.^on who Avas devoid of it. It has always appeared to me very desir- 
able to make estates as clear as possible. Great legal expense is occasioned by 
difficulties in making out titles to land, and I think it is a very desirable thing 
to e.xtend the advantage of diminishing that expense as much as possible. The 
reason why it was applied only to incumbered estates in Ireland was, that it 
was forced upon the Legislature, because the state of Ireland had become such 
that a dead lock had arisen with respect to many estates in that situation, and it 
was necessary to apply a remedy would remove the evil, and which seemed to 
many persons in the nature of a revolutionary remedy 5 but if it was found to work 
well, there seemed to be every reason for extending it to all sorts of estates. 

436* ^ presume you were also influenced by the representation that in point 
of fact it was found, practically, that an unincumbered proprietor, indirectly, 
was enabled to sell liis estate under the management of the incumbered Estates 
Court ?-—Yes ; in fact an unincumbered [iroprietor by creating a fictitious incum- 
brance obtained the means of getting the benefit of that which 1 think it very 
desirable that every proprietor should have the benefit of. 

437. Was not it further represented that an incumbered estate in Ireland was 
more valuable than an unincumbered estate, that is to say, it produced a hig her 
price in the market from the owner being able to sell and get a Parliameiitary 
title ?— That IS to say, a Parliamentary title conferred some value upon an estate, 
that IS what It amounts to, which, practically, I think has been established in 
Ireland, and w'ould be undoubtedly the case everywhere. 

438. Supposing there were a satisfactory tribunal established for the purpose 
of selling estates, with an efficient staff to conduct its business, can you suggest 
any reason, in principle, why the owner of an uuincuinbered estate should not 

have tlie benefit which the owner of an incumbered estate now has? No; 

u appears to me that the principle ought to be the same in both cases. There is 
no reason, in principle or good sense, for making any distinction between them. 

439. One 
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439. One of the points upon which the Committee are very anxious to have 

the benefit of your judgment and experience, is in reference to the tribunal in 
•which those powers should be invested, assuming that the ]-ight to sell an estate 
with a Parliamentary title is made permanent •— I concurred in the recommen- 
dation of the Commissioners, that tlje power should be transferred to the Court 
of Chancery; but 1 sljould be desirous 10 explain the grounds upon which I 
acceded to that view of the case. It appeared to me to be an unsound state of 
things, and one that could not really last, to have two tribunals in the same 
country, not branches of the same court, but concurrent jurisdictions carrying on 
exactly the same functions, and that it would be impossible, assuming tliat the 
Incumbered Estates Court were to have such functions as are necessary to enable 
it to carry on the sale of estates, giving Parliamentary titles, lo distinguish it from 
the duties and functions which necessarily and properly belong to the Court of 
Chancery, and that it would be a very unsound state of things to have two tribu- 
nals going on in that state concurrently. I do not believe that practically that 
it would be found to be possible the one would absorb tbo other. Therefore the 
question I had to consider in the Commission, and which I think was the 
question considered by several of my colleagues, was, whether it was desirable to 
give the Incumbered Estates Court all the functions and all the powers of the 
Court of Chancery, or to give the Court of Chanceiy all the functions and 
powers of the Incumbered Estates Court. Practically the result would be 
exactly the same ; you might carry on the same operation and call it the Incum- 
bered Estates Court, or call it the Court of Chancery ; but if they practically 
administered the same law and [lerformed the same functions, they would be 
under either name the same to aU intents and purposes. It appeared to me to be 
better to preserve the name of the ancient tribunal, assuming always, which we 
considered a most essential thing, that there should be sufficient security in any 
measure wliich should be introduced, that the Court of Chancery, to w’hich the 
functions of the Incumbered Estates Court might be transferred*, would duly 
perform those functions in as satisfactory a manner as that iu which they have 
hitherto been performed, and that security might be obtained for such perform- 
ance for the future. ^ 

440. The security foj- the due performance of the duties, I presume, would be 
rn tlie first place reforming the procedure in the Court of Chancery itself, assi- 
milating it very much to the procedure of the Incumbered Estates Court, and 
taking care that the court was armed with competent judges and a sufficient 
staff? — Yes. 

441. Sir J. Graham.] Will you allow me to call your attention to page 23 of 
proceeding in the Report. You will there find the 14th recommendation 

made by the Commissioners. On that occasion there were present the Master 
Solicitor-general for Ireland, Mr. Brewster, Mr. Longfield, and 
Mr. Cairnes; the 14th recommendation is in these terms; "That the transfer 
of the powers of the Incumbered Estates Court to the Court of Chancery can 
only be recommended by the Commissioners, on a reasonable expectation that 
the present officers and stafi' of the Incumbered Estates Courts shall, so far as 
may be reasonable or necessary, be transferred to the Court of Chancery.” That 
was the view which you originally took ? — That was the view I took. 

the bottom of page 23 is the minute of a meeting in Ireland, at 
^®stle: present, the Lord Chancellor, Chief Justice Monahan, Mr. 
Blackburrie, the Solicitor-general, Mr. Brewster, and Mr. Longfield, at which 
that 14th resolution appears to have been struck out. Upon that reversal of 
your original view, was your opinion changed when you consented to sign the 
repmt, omitting that spong recommendation upon the entire transfer to the Court 
•' — Not iu the slightest degree. WJien those gentlemen were 
obliging enough to attend at the Rolls House for the purpose of going through 
this matter, the 14th resolution was one of the resolutions which, I think, was 
proposed by myself, and there was no dissentient voice to that resolution, 
■wi^ one exception. Mr. Longfield objected, because, lie said, being him- 
Commissioners for the performance of the duties of the Incum- 
ered Estates Court, be thought it would come with an ill grace from him to be 
a member of a Commission which recommended practically that one of those 
members should be transferred to a higher office, and accordingly he made some 
objection to it. According to my recollection, at that time I said that I could 
not concur in a report recommending the transfer of the duties and functions of 
^•34* E the 
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the Incumbered Estates Court to the Court of Chancery unless I had a reason- 
able expectation that Mr. Longfield and Mr. Hargreave, and the gentlemen 
under them -who had performed the functions in that court, were transferred to 
the Court of Chancery, to carry it into effect there. According to my i-ecollec- 
tiou (the Solicitor-general of Ireland was present, and he will correct me if I 
state anytliing erroneously), Mr. Brewster interfered, and said he concurred 
entirely with me ; he thought Mr. Longfield showed a false delicacy upon the 
subject. It was his deliberate opinion, as well as mine, that the ti'ansf'er of the 
men was essential for the due performance of the functions to be transferred, the 
measure having been a difficult one originally to carry into effect; timt unless 
you had persons who had done so, transferred to Chancery, you could not have 
a good security for its being duly performed. Thereupon Mr. Longfield said 
nothing more, and no other gentleman, I think, expressed any dissent, and the 
resolution was agreed to. When the minutes of the subsequent meeting in 
Dublin were transmitted to me, I did not notice that this resolution was struck 
out. Then the report came back to me with that passage omitted. I did not 
like to be the single dissentient person ; I knew that Mr. Brewster had agreed 
with me ; I knew that Mr. Cairns had agreed with me, and the Solicitor-general 
for Ireland had expressed no dissent, and therefore I thought it might be from 
some feeling of delicacy towards Mr. Longfield it was thouglit better to omit it. 
I did not think it proper upon that occasion to dissent from signing the report, 
or mtike a separate remonstrance upon the subject my.self, but always intending to 
express my sirotig opinion upon that point, which the Solicitor-general for Ireland 
is aware I have expressed to liim, and also to the Lord Chancellor for England. 

443. Have you not watched the operation of this measure with natural 
anxiety, considering the part which you took in its introduction?— I have done 
so with great interest; with as much attention as I could. 

444. Concurrently with the unanimotis opinion of your fellow Commissioners, 
you state your opinion that the measure has worked well and satisfactorily r— 
Ves. 

445. Individually, having watched the execution of the work by Mr. Long- 
field and Mr. Hargreave, are you satisfied that that work has been ably and well 
done? — I am satisfied that the work has been ably and well done. I have not 
seen, which I should have been interested in seeing, the reports of the decisions 
of the Incumbered Estates Commissioners, but I am informed by persons most 
competent to form an opinion, that their decisions have met with universal satis- 
faction, and that the appeals from them to the Privy Council have been 
extremely few, and tiiat still fewer have been reversed. 

446. You have already expressed an opinion, in a former part of your evi- 
dence, that the question presented itself to your mind as an alternative, either 
to give a permanent continuance to the Incumbered Estates Court, or to transfer 
its business to a reformed Court of Chancery ; have you reflected upon the 
extent of work not yet wound up in the Incumbered Estates Court, which, if the 
transfer takes place, must go with tlie business of the Incumbered Estates Court 
over to the Court of Chancery ; the number of cases not yet wound up is stated, 
at tlie top of page 13, as 1,633 cases, being nearly one-half of the entire number 
brought into the Incumbered Estates Court? — I am not very competent to speak 
upon the subject of the arrears in the Incumbered Estates Court without knowing 
more accurately of what they consist. It in many cases happens that large sums 
of money to be distributed do not constitute arrears. In a great number of 
cases there are large sums of money in the Court of Chancery which remain to 
be distributed, but which in no case ought to be called arrears; the money 
remains to be distributed undoubtedly, but they are cases, for instance, where 
the dividends are to be paid to a tenant for life, with a direction in the order 
that upon the death of the tenant for life the parties interested shall have liberty 
to apply ; in that case the ultimate distribution is not ripe for decision. All 
those cases where the distribution of the fund is actually ripe for decision would 
constitute arrears, but of the extent to which that exists in this case I am unable 
to form an accurate opinion. Mr. Hargreave or Mr. Longfield could express a 
better opinion upon that subject than I am competent to do ; nevertheless it is 
obvious, after all allowances, that there must be a considerable arrear. 

44.7. Mr. Whiteside.'] Are you aware that there are 1,300 cases in which 
nothing has been done ? — The petitions for sales have been presented. 

448. Mr. 
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44S. Mr. Walpole.'] I will call your attentiou to two questions which were 
put to Mr. HavgresTe upon this point. At question 196, Mr. Hargreave was 
asked by Sir James Graham, “ The number of cases not yet worked is 1 633 
being nearly one-half of the entire number brought into Court? ” Mr. Har- 
grcave says, “ That implies that one-half of the number brought into Coiirt are 
totally finished. With reference to the other half in conrse of being finished 
it does not imply what proportion is fiiiished or is not finished.” Then he is 
asked, question 197, “ But the measure which you would adduceof the quantum 
remaining to transact is the 400,000 1. a-jear ?” Mr. Hargreaves answer is 
“ The sale of properties to about that extent, and the distribution of funds now’ 
in court to be distributed." From that, it would appear that a great portion of 
tlie 1,633 cases might be partly finished, though not totally wound up ; it would 
further appear, that the sale ot estates, which have to take place, is represented 
fay a rental of 400,000 and not a larger rental than that sum ; is not that so ? 
— T have no doubt it is so ; it is not a subject upon which 1 am able to form an 
accurate opinion ; I only know what I see in the statements which are laid 
before me. This ought to be considered, that there would be. if you got rid of 
all the arrears, a certain per-ceiitage of land in Ireland annually sold as 
there is in every country ; and that would be the regular standard business of 
the court, when all the arrears are disposed of ; how mucli of that is properly 
arrear, and how much of it is the regular ordinary business, I am unable 
to lorm an opinion. 

44 g-. Sir J. Graham.] Assuming the arrears to be considerable, your opinion 
remains unchanged, that the alternative is either the permanent erection of this 
^urtinto a standing tribunal in Ireland, or a transfer of its business to the 
Court ot Chancery ? — Yes. 

450. In your opinion, the ad interim continuance of the Incumbered Estates 

Court merely to yind up the arrears would not be a desirable courser No, 

I think that is objectionable ; I never yet have seen any court or any tribunal 
which was merely continued for a temporaiy purpose, that worked well ; I do not 
believe in^ the nature of things it is possible for it to work w’ell ; it is contrary 
to the ordinary principles of human nature, that persons should work well, who 
are only working up to a particular time; 1 believe you w'ould find a great 
number of difficulties arise; business is slurred over, and done in a slovenly 
manner when persons are only working up to a certain point. 

451* In tie transaction of the business in the Incumbered Estates Court, 
more especially the judicial business, in which questions of equities between 
paities have to be decided, is there in your opinion sufficient training and expe- 
rience for the general judicial business of the Court of Chancery ?— I have had 
occasion to think upon this subject since I received notice to attend this Com- 
mittee ; but it is difficult in my opinion to conceive any question of equity which 
would come before the Court of Chancery, which would not come before the 
Commissioners of the Incumbered Estates Court in the distribution of the 
money. It is possible that some questions, which we have occasionally in the 
Court of Chancery upon charter parties, the freight of ships, and the like, 
which are very rare even with us, might not come before the Incumbered Estates 
cult, although it is not impossible that incidentally even those questions mitjht 
^ise, but there is no other question of equity which would not fairly arise^ in 
the distribution of the money arising from the sale of estates. 

452 . Sir E. Perry.] In those cases to w'hich you have referred, is there not 
un er the Act the power of calling in a common law Judge to sit with the Vice- 
Chancellor ?— Yes. 

453- Gi'aham.] If Mr. Lougfield and Mr. Hargreave have satisfactorily 

exercised their judicial functions in the Incumbered Estates Court, should you 
say, a priori^ that they are competent to be Vice-Chancellors of the Court of 
lancery in Ireland? — I think they are fully and amply competent; I think 
ey could not be fit to perform the duties in the one court without being fit to 
duties in the other. There is only this additional circumstance, 
practice of the Court' of Chancery is more technical; tlie practice would 
e merent to the practice of the Incumbered Estates Court ; but if this Bill is 
rried into effect, with such alterations as maj' be thought necessary, you 
dft^' ^ Ki the whole practice of the Court of Chancery, whicli it is 

after all, the practice of a court is very speedily 
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Right Hon. the 454. Id England is there any statutable qualification with regard to the time 
Master of the Rolls, which barristers shall have been called to the bar before they are made Judges ? 

— ^'riiere is with respect to Vice-Chancellors ; with respect to Vice-Chancellors, 

JO March 1856. requirement, I think, is that they shall be of 15 years’ standing. With 
respect to the Lord Chancellor and the Master of the Rolls, I believe there is no 
qualification at all. I believe it is not necessary that they should be barristers, 
and if public opinion would permit it, as it used to be of old, a clergyman might 
hold either office. 

455. Is there any statutable prohibition of Irish barristers filling high judicial 
stations in England? — No, none whatever. 

456. Have you looked at the Bill which is now before the Committee '! — Yes. 

457. Is there not a statutable prohibition of an English barrister being 
appointed a Vice-Cliancellor in Ireland?^! think that very objectionable; I 
think it desirable to have as little qualification as possble upon the subject of 
the appointment of tlie Judges. Practically speaking, the real check upon 
an improper appointment is public opinion ; it is clear that there may be 
a number of persons of 15 years’ standing in any bar who would be utterly 
incompetent to perform the duties of a Judge, and many persons under that 
standing who would be perfectly competent to perform the duties of a Judge. 

458. Chairman.'] The words you object to in the Bill, which is called my Bill, 
are the words “ Barrister-at-Law’ in Ireland supposing the words “ in Ireland ” 
were left out, would not the qualification be precisely the same as in the English 
Act appointing the Vice-Chancellors? — It would be so; I think it is objection- 
able in the English Act. 

459. Although there is no statutable prohibition of a member of the Irish 
bar being appointed Lord Chancellor, Master of the Rolls, or Vice-Chancellor in 
England, I believe in practice we have no instance of it ? — No. 

460. Sir J. Graham.'] Was not Lord Plunkett destined to be Master of the 
Rolls in England? — It is stated that Mr. Canning had appointed Lord Plunkett 
to be Master of the Rolls in England; 1 have heard it stated that some 
remonstrances were made to him, in consequence of which he altered his inten- 
tion, and did not make the appointment; I think it was in 1827 , just as I was 
called to the bar, and I am fully convinced that tliere was no representation 
made by the bar upon the subject. I have asked many persons connected with 
the bar whether they ever heard of any such representaliou ; I have asked the 
Lord Chancellor the same question, and 1 do not believe that any representation 
was made against that appointment by any members of the English bar ; I 4m 
certain tliat no meeting was held upon the subject, or that anything like a 
remonstrance was made by the Bar against the appointment. 

461. Chah'man.] Is it not the fact that Lord Plunkett was appointed Master 
of the Rolls in England, but for some reason, either the appointment was wifJi- 
drawn, or he felt himself compelled to abandon it? — It may be so. 

462. Sir J' . Graham.] I will leave it to your discretion to answer the question 
which I am about to put to you ; 1 will ask you, when you were a law-adviser of 
the Crown, how was it that an English barrister was sent to Ireland to occupy 
so important a position in the Incumbered Estates Court? — I have no objectiS 
to state what passed, and I have no doubt Lord John Russell would have no 
objection to my stating what took place ; he consulted me as to the persons to be 
appointed to perform the duties, and seemed to repose a good deal of confidence 
in the advice which I gave him on the subject; I was very desirous to have two 
Irish gentlemen appointed, and I applied to several gentlemen with whom I was 
best acquainted, to know who were tiiebest conveyancers, for it was essential we 
should have a person thoroughly versed in the law of real property, and a 
thoro^h conveyancer for the purpose of performing those duties. The Committee 
will observe that the Judges of the Incumbered Estates Court do what no Judges 
have ever done hitherto, they actually approve the title themselves; they per- 
form the ordinary duties of a conveyancer ; almost every Irish gentleman whom 
I spoke to on the subject, stated to me that Dr. Long-field was an extremely com- 
petent person, that he had a great knowledge of real property, a great 
knowledge of conveyancing, and that he was a very fit person ; but no person 
whom I consulted spoke strongly of any other gentleman ; accordingly 1 men- 
tioned that to Lord John Russell, and 1 suggested a great English conveyancer; 

I have no objection to mention his name if it is thought desirable; it was not 
the gentleman who accepted the office ; I applied to him, and requested to know 

if 
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if he would accept the office ; I pressed him very strongly to do so, and after Hod the 

very considerable hesitation and reflection upon the subject, he declined. It was MaSeroftheRoU*. 

•afterwards offered to one or two other persons, -who declined to accept the office. 

I was very much pressed, and found it exceedingly difficult to ascertain who 20 March 1856. 
would be a fit per.?on, and I applied to Mr. Christie, who is a most eminent con- 
veyancer in Lincoln’s-Inn, if he could recommend any gentleman who would be 
flt for that pui-pose, upon which Mr. Christie said, “If you do not mind 
appointing a very young man, whom nobody knows anything about, I have a 
young man who was a pupil of mine, who has only been called to the bar a few 
years, who is a great mathematician and a great lawyer, and who will perform 
the functions in a manner that you cannot get any utlier person to do.” I said, 

“ Will you write that in a letter to me, and I will show it to Lord John Russell . ” 

I did so, and Lord John Russell said, “ Let us appoint him.” I may say thatMr. 

Hargreave was appointed bel'ore I had seen him ; I never had seen him at that 
time. 

463. When you agreed to the 14tli recommendation, to which I have already 
called your attention, did you contemplate that Mr. Hargreave would be included 
in that transfer? — I did; I expressly stated, “Unless Mr. Longfleid and 
Mr. Hargreave are taken to tlie Court of Chancery, inasmuch as they have 
really framed the working of the system, I shall have no confidence whatever 
that the thing will be carried into effect in a proper maimer. 

464. Now the Bill, as introduced, disqualifie.s Mr. Hargreave in a double 
way, does it not ; first, he is somewhat short of 15 years’ standing at tlie bar ; and 
secondly, he is not an Irish barrister 1 — That is so. 

465. Do you think it would be prudent, with regard to tlie proposed transfer, 

to inivoduce that statutable disqualification as against Mr. Hargreave? I 

thinkit would not ; if it were thought desirable to continue the qualification, of 
which I disapprove, still the same exception might be made with respect to per- 
sons who have held offices in the Incumbered Estates Court, which is made with 
respect to other officers, but which is not extended to the Vice-Chancellors, 
according to one of the clauses. 

466. Mr. JValpole.'] Was not a part of the original recommendation of your 
•Report, that specific persons should be appointed to specific offices?— Yes. 

46;. For the reasons which you gave a short timeago, you would be of opinion 
that it would be better to leave that open to the responsible advisers of the 
Crown, even though the present Bill were drawn up in so large a manner as to 
comprehend persons who have not a standing of 15 years ? — I am bound to say 
that my view when I suggested that recommendation was, that 1 anticipated 
that the Bill would be framed with respect to such members of the Incumbered 
Estates Court as were essential for tlie purpose of working the system ; that 
their names should be put into the Bill, and transferred by Act of Parliament. 

468. Do not you thinkit is rather a better form with regard to judicial appoint- 
ments, that you should leave them entirely in the discretion of the Crown ? — 

Judicial appointments ought generally to be determined by the responsible 
advisers of the Crown ; but if you are transferring a court which works well, it 
may seem to be an exceptional case, and that you ought to transfer the whole 
staff of that court which has so worked it. 

469. Sir J. Graham.'l Whatever may be your opinion with regard to recom- 
mending the Crown to transfer particular Judges from one court to another, what 
would you say with respect to vesting the appointment of the chief clerks and 
junior clerks to be attached to the Vice-Chancelloi's, not in the Judges, but in the 
executive government? — That appears to me very objectionable; that, if I 
jemember rightly, is directly opposed to the recommendation of the Commis- 
sioners ; I think all the Commissioners with whom I communicated upon the 
subject were of opinion that it would be unfair to make a Judge responsible 
for the due perfonnance of the duties which are performed by the chief clerks 
under his immediate control, unless he is able to select the persons who are to 
carry his instructions into effect. 

470. Was that the unanimous opinion of the Commissioners? — It was the 
unanimous opinion of the Commissioners whom I saw. 

471. Mr. E. EUice.l Would you propose that the chief clerk should be ap- 
pointed without any check upon that appointment on the part of the Govern- 
ment? — I would give this control, that the appointment should be sanctioned by 

0'34* E 3 the 
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Right Hon. the the Lord Chancellor, as it is in England ; that is to say, the Lord Chancellor 
Master of ttx Rolls, should have a veto in case a very improper person were appointed. 

472. Mr. Walpole-I In point of fact vou would assimilate the appointment of 

10 March 1856. clerks in Ireland to the appointment of chief clerks in England ? — Yes. 

473. Sir/. Graham.'] To give the appointment of first clerk to the Lord 
Lieutenant of Ireland would not appear an expedient couise r — It would appear 
to be very objectionable; the result would be that the Judge could not carry 
into effect what he wished to do ; and I apprehend it would follow thattlie person 
appointing would have the patronage without the responsibility. 

474. Would not that appear to be the higli road to the grossest abuse? 
—Yes. 

4-: 5, Will you look at clause 19 with respect to the qualification of chief 
clerks. Is there any such qualification in England for a chief clerk as that he 
shall be a barrister of six years’ standing, or an attorney of lo years’ standing r — 
No. The qualification in England requires that he sliall be an attorney or 
a solicitor of 10 years’ standing; a barrister cannot be appointed to the office. 
I am not sufficiently well acquainted with the practice in Ireland to know exactly 
how far rliat would be necessary in Ireland. My impression would be undoubtedly 
that a solicitor would be the fit person to be appointed. 

476. At all events you will not say h priori that six years’ training as a barrister 
is equal to 10 years’ training as a solicitor to fill the same office? — The duties 
performed are essentially those of a solicitor ; they are exactly the duties which 
an intelligent solicitor performs ; they are the duties which are performed by a 
managing clerk in a large office in this country; of course those duties do not 
include the sale of incumbered estates. 

477. Passing from the functions, will you be good enough to look at the 
salaries at clause 27 ; the salaries proposed there are equal to the maximum 
salaries in the Court of Chancery in England, are they not ? — They are equal to 
what the maximum salary of a chief clerk was until the end of last session, when 
the House of Commons iiicreaseil tlie salaries of the chief clerks to 1,600 1 . a year ; 
they were 1,200 1 -, and they were incr(jased to 1,600 1 . 

478. Chainnan^ Are you aware that the plan in the Bill is to commence, at 
1,000 1 ., with a power to the Treasury, upon the recommendation of the Lord 
Chancellor, to increase the salaries to a sum not exceeding 1,250 1 . a year ? — Yes. 
The salary of the junior clerk is higher ttian the salary of our junior clerks. I see 
it is 350 raisable to 400 1 . I forget what the junior clerk has with us. I think 
it is SOO 1 . for the senior clerk, and 150 /. for the junior: I am not quite certain 
about that. 

479. Sir J. Graham.] Under the transfer recommended in the Report of 
the Commissioners, do you contemplate the Lord Chancellor henceforth presiding 
as an appellate Judge, and hearing causes in the fi.rst instance ? — No ; I tiiink 
that is an objectionable course. 

480. Will you refer to clause 18 with respect to the appointment of cliief clerk 
to the Lord Chancellor; does not that point to his hearing original causes? — 
That would involve hearing original causes, because a chief clerk could not be 
required, except for that purpose, and that appears to me objectionable for 
various reasons ; there would be no appeal from the Lord Chancellor, except to 
himself. 

481. Chairman.] Would there not be an appeal to the House of Lords? — 
There would be an appeal to the House of Lords ; but unless there is a great 
alteration in the appellate jurisdiction of the House of Lords, that would be an 
appeal in name, but not in substance. 

482. Sir J. Graham.] That would be a double appeal, in itself objectionable ? — 
Yes ; theu the Lord Chancellor leaving office upon a change of Government, and 
being necessarily a less permanent officer than the Vice-Chancellor, would not be 
able to follow out the working of a cause or of a suit in the same m ann er that 
the judges would do. 

483. Chairman.] Is there not a class of causes which are determined at the 
hearing without any reference or anything to work out ; for instance, a suit to- 
set aside a deed? — No doubt. In those cases you do not want a chief clerk. 

484. Supposing for a moment that the whole business of this new appellate 
tribunal contemplated by this Bill was not sufficient to occupy more than one- 
half of the time of the Lord Chancellor, would not it be desirable that he should 
lend bis aid in working out the other business of the court ? — It does not so- 

appear 
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appear to me; it appears to me objectionable, I think you ought to have a 
suiRcent force to perform the other duties. I think the Lord Chancellor should 
be confined to the appellate business, and to exercising that general suDeiin- 
tendence which he ought to exercise over the performance of tjie duties the 
rest or the court. 

485- At present the amount of the appellate business is mere conjecture and 
It may happen tliat the appellate business would not occupy one-half or’ one- 
quarter of the Lord Chancellor’s timc| do not you think it wiuld be very unde- 
sirable that he should remain unoccupied during the remaining three-fourths of 
his time f-I doubt very much whether such would be the result; but if the 
result should be so, I think, when the event arises, it may be proper to provide 
for what may be fit to be done. I feel considerable objections to the views of 
those pei-sons who would have cases determined by the Lord Chancellor with 
practically no appeal at all, 

S,' They would be driven to the House of Lords Yes 

4h7. Chairman.] Let me explain the scheme of the Bill in reference to this par- 
ticLilar point. The intention is that the Lord Chancellor, if it meets with his Swn 
concurrence, should devote his time in the first instance to the appellate business 
of the com t , that is to say, he should sit with the appeal judge to discharge that 
business, assuming that that would not occupy a great portion of his time : he 
can then lend his aid m discharging that branch of the business of the court 
which IS consideraWe, which involves no reference ; do you sec any objection to 
that, supposing Ins time not to be fully taken up ?-I see the objection which I 
have stated, that there would be no appeal from his decisions, and practically he 
could hardly perform t ie same functions which the Vice-Chancellors will have 
to perform. It could be hardly expected that the Lord Chancellor should go 
tlirougli an abstract of title, and approve of the title, and therefore he would orilv 
"fa®®”® particular part of the functions of the Vice-Chancellors. 

4i>S, My question related to business of that character which involved no 
account or reference, but which could be disposed of at once ?— It would be very 
diflicu t to ascertain wliat that business is beforehand. It constantly happens 
upon the hearing of some cause, that something arises which produces something 
wholly unexpected, and which produces a result which nobody expected till 
they began to discuss the matter. 

Graliam^ Is not this a matter of such importance with refevenceto 
the solicitors and suitors of Ireland generally, that it ought not to be left to 

arrangements to be made, Imt that it ought to be regulated by statute ? It 

appears to me not desirable to regulate it by statute 1 tliat depends upon what 
View the Committee may lake as to the right course to be adopted. 

490. Will you have the goodness to refer to clause 50, with regard to the 
appomtraeut of the Judge of the Court of Appeal. At line 28 the clause says, 
and every judge so nominated and appointed, shall hold his office duriiio- Her 
Majesty s pleasure.’* Is that a tenure which you would think desirable for a 
judge of the last resort in Ireland, not during good behaviour, but “ during 
pleasure’ . "—That seems to be objectionable. It is proposed here that he shall 
De one of the judges already appointed, which removes a large portion of that 
frSolT would necessarily follow, because he holds his office of judge by 

• still his promotion, whatever it maybe, from puisne judge to a 
judge ol the last resort, taking precedence next to the Chief Baron, would 
tionable “during Her Majesty’s pleasure”? — That appears to be objec- 

492. Sir E. Perry.'] Would not that apply to an ex-Lord Chancellor Yes. 

• Graham.] In the same clause, at line 34, it appears that if a bar- 
rister is taken, he must be a barrister of 15 years’ standing; is that similar to 
. ® 9'^&hncation of the Lords Justices in England? — I believe so. I think there 
is no qualification for a judge in the common law courts in Ireland. 

494- Mr. Walpole.] Clause 60 appears to relate to two different classes of 
persons , one called in for a temporary purpose, as the judges are called to 
c m the Judicial Committee of the Privy Council, and the other, where a judge 
s appointed tfe nowo, he shall liold his appointment during: good behaviour: is 
^ot that so ?— I do not so read the clause. 

495; The .first part of the clause says, ‘^t shall be lawful for Her Majesty, 
om time to time, to nominate and appoint a fit person, who shall have exer- 
E 4 cised 



Right Hod. the 
Master of the Rolls. 
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Bight Hon. the cisetl tlie office of High Chancellor of Ireland, or -who shall be one of the judges 
Muster of the liolU. of thc superior coui’ts of comiiion law at Dublin, to be a judge of the Court of 

Appeal in Chancery, and every judge so nominated and appointed, sliall hold 

10 March i«56. office during Her Majesty’s pleasure ”? — As I understand it, if he is one of the 
first persons so named, he would not be exactly like a judge called to the Judicial 
Committee of the Privy Council, who may be summoned to hear a particular 
case, or to attend for a particular set of days, and not for another time, but the 
judge so appointed will, during the time he holds his office, hear every appeal 
that comes before the court, but that the Queen shall have power to remove 
him whenever she shall think fit. 

496. Would not that imply that it was only for a temporai'y purpose that he 
was called in ? — He may be removed from his office ; but as long as he holds his 
office, he is to hear every appeal. 

497. Chairman.'] Allow me to call )'^our attention to the discussion which 
took place between the Commissioners in reference to the appointment of an 
appeal judge ; I believe you are aware that this appointment of a judge of the 
Common-law Court was intended rather as an experiment in the first instance, 
to see whether it would answer or not ; it was supposed that the business of the 
Appeal Court midit not be very great, and a common-law judge might be able' 
to discharge his duties in his own court, and after terra, sit in the Appeal Court, 
and by that means save the public the charge of appointing a permanent lord 
justice, with a high salary ? — Yes. 

498. Supposing, in the first instance, a common-law judge was appointed to 
act as a judge of the Appeal Court, and it was found afterwards that the business 
of tile Appeal Court was so heavy, that he could not efficiently perform the 
duties of a common-law judge and a judge of the Appeal Court, it -would 
be necessary to remove him, and to appoint a permanent lord justice ; is that 
your view : — Yes. 

499. Having once appointed a common-law judge, supposing the business 
turned out such as I have described, if he did not chose to resign, how would 
you get rid of him, supposing he was appointed, only removable upon an appeal 
to both Houses of Parliament ? — Your statement reminds me of the discussion 
of the subject which had escaped my memory, and which I think in a great 
measure meets the objection to the judge of the Appeal Court being removable 
at the discretion of the Crown ; at the same time it is an objectionable tenure. 

500. Of course we all know' that the Lord Chancellor holds his position only 
during Her Majesty’s pleasure? — Yes. 

501. hJr. Walpole.'] To recur to that part of the case which relates to the 
chief clerks to the Vice-Chancellors, 1 should like to ask your opinion as to 
whether you think, under any circumstances, the judges should delegate their 
judicial powers to their chief clerks, without, in fact, keeping the entire superin- 
tendence of the judicial business to be done under their immediate control ?— 
I think they ought to do so. 

502. Sir A Graham.] If they did not do so, you would have the office of 
Master revived under another name, and in a worse form ? — Yes, constantly. 

503- So that that which is a subject of legitimate jealousy in England, must 
also be a subject of jealousy in Ireland? — Yes; I may mention that hardly a 
day occurs but one or other of my chief clerks comes to me, and states that a 
question has arisen, and that the parties would be very glad to know what I 
think about it, or if I would wish to have it argued before me ; I give him direc- 
tions to allow or disallow a particular item ; I decide the question practically, 
by finding a certain sum to be due or not due in certain accounts, or I direct 
the parties to come before me, and argue the question. 

504. Have you ever allowed an appeal from the decision of the first clerk, 
to be argued before you in open court ?— Yes ; a great many matters sanctioned 
by linn are argued before me in open court. 

505. Sir E. Perry.] Re-hearing your decision r— Re-hearing my decision in 
tins wav : 1 have merely given the chief clerk advice respecting it; I have not 
heard it argued by counsel. Generally speaking, in those cases the parties 
prefer having it found in a particular way; and then they say, “ Now we will 
argue it in open court, by a motion to vary the certificate.” 

506. Those are cases which involve some principle? — Very often a realiv 

important principle. ^ 

507* Ckairman.Ji; 
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SO-j Chairman -] It is an objection to the chief clerk’s certificate which is 
brought more solemnly before you ? — Yes. 

508. Str J. Graham.} Does not clause eo contemplate the Lord Chancellor 
sitting alone as an appeal judge t— Yes, that is so s^uanceilor 

■ appeal, in your opinion ?-I think it 
,s preferable to have wo judges sitting a court of appeal ; I 'cannot say that it 
unsatisfactory for it has been long the practice in this country to have an apnea 
to the Lord Chancellor alone. I think it is desirable to liavi two iudo-es Tt£ 
in appeal; if you have two judges sitting in appeal you necessarily whether thf 
decision is affirmed or reversed have two minds agreeing against one at least 

510. If the power given to the Crown under clause 50 be e.xercised, dS it 
appear to you desirable to retain clause eo ?-I should think not 

511. Cia,rrm«.-j Would not you think it desirable to provide for such an 

emergency as the necessary absence of the Lord Justice or the appeal iud 4 sup” 
posing, for instance, the case of the Lord Chancellor sitting with a common Taw 
judge, who had been called in to aid upon theoccasion ?-\fhat I should Sa”d 
of would be that the Lord Chancellor might, in the course of time co™ to be tte 
sole judge of appeal. It appears to me that the clause to which the Solicitor- 
general called my attention respecting holding the office during pleasu e the 
motives for which I had forgotten, would guard against this evd, because you 
might appoint any person with one of the judges to lit with the Lord Chrcelfor 
even if it were intended to appoint some permanent judge of the court of appeal 
other than one ^ the judges of the Commou Law Courts. ^ 

have stated in your report, that aa appeal from 
the Incumbered Estates Court now is not a matter of right, but of optioa and 
n 'T longer a matter of option, but thaUt should 

be a matter of right ?— 1 think all appeals should be matter of right. 
tl,f 1^' 1’® gneat advantage in the transfer of the business of 

nnW oTT T f“es Court to the Court of Chancery, that there would be 
L agreai aXantagT' ' “ "“"'^-“1 night of appeal ?-Yes; that would 

514. The appeal now is to a tribunal different from that intended from the In- 
cum bered Estates Coiirtwliich you contemplate to be created under this Bill ?— Ye. 

leaTL“?u'o”nP-TZnf‘^“' nt jurisdiction^ 

516. The principle upon which you introduced the Incumbered Estates Act, 
and the principle upon winch it has been administered, has been to remove per- 
manent incumbrances from property in Ireland ?— Yes. ^ 

■ i’'".'- ^1'^* would you say to a power being given in selling, to take, as a con- 
sideration a permanent mciimbrance ; would you not say in England, without 
disrespect to Ireland, that it was an Irish provision so to free an incumbered estate ’ 

f .1 objechonabie provision; I may state with respect to the 

whole of that portion ol the Bill, which is Part 6, that it does not appear to me 
properly to form any necessary part of this Bill; it is a separate and distinct 
mattei ; it relates to the settlement of a certain law of real property, and I should 
have thought it more desirable to have disposed of it by a separate Act ofPar- 
ptTf™ mcliiding it in an Act for the transfer of the Incumbered 

Estates Court to the Court of Chancery. 

518. Whether a general provision with regard to the sale of settled estates be 
germane or not to the matter, what do you say to the power beinff given in 
selling an estate, say, of 500 a year, that it shall be sold, taking as consider- 
a ion a permanent rentcharge of 400 L } — That appears to me a direct violation 

f principle of the Incumbered Estates Act, the object of which is to get rid 
orvrN incumbrances ; it is a great fetter upon the proprietor whether he pavs 

300 /. interestupon 10,000 /., or as head rent: 

519. Does not clause 151 give the power of selling an estate in Ireland with a 
permanent rentcharge anywhere within the annual value of the estate ?— Yes. 

520. s not that provision not onlynot germane to this matter, but diametrically 
pposed to the measure r — It appears to me diametrically opposed to the Incum- 

I • head rents in Ireland are attended with great difficulty ; 

tne object of the Incumbered Estates Act was, as far as possible, to make the 
rlp« ?• the owner of it without the slightest charge of any sort of 

>on upon it; any fetters upon it, to some extent, fetter his means of 
dealing with it. . 

F +- 521. Chairman.] 



Right Hon. the 
Motfer of the RolU. 

10 March 1856. 
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521. Chab'man.'] Are you aware that the 151 st section is the same section 
•which the House ot' Lords passed in the Lord Chancellor’s Sale ol’ Settled Estates 
Bill 1 — I was not aware of it. 

522. That Bill passed the House of Lords, then came to the House of Commons, 
■was read a second time in the House of Commons, passed through a select com- 
mittee, and failed? — In whatsoever Bill it is, I think it is an objectionable pro- 
vision ; I do not think you can have a more objectionable mode of selling laud 
than making a permanent considerable rentcharge upon it ; Ido not mean that a 
mere quit-rent of 405 . upon an estate worth 1,000 1 . a year, is worth mentioning. 

523. Do not you tliink in tlie modification of settled estates, with a view to 
such, the interest of the parties to the settlement, it may be desirable that a 
portion of the estate should be sold, subject to a reutchargc? — I think it is 
always objectionable ; you had better sell the estate and distribute the money. 

524. Supposing it not to be a case of the distribution of money, that the estate 
is to be bought and resold ? — You had better sell the estate, and apply as much 
money as is necessary to pay the rentchai’ge. 

525. Mr. Walpole.l Or mortgage the estate to that extent ? — Then there is 
an incumbrance ; it is exactly the same thing whether you have 300 1 . charged 
upon the land, or as the interest of a sum of 10,000^. practically in the hands of 
the owner, it is the same thing. 

526. Chairman."] Is it possible that you did not read the Bill which passed tlie 
House of Lords last Session for the sale of settled estates ?— No, I did not ; I never 
saw it. 



527. Sir J. Graham.] With regard to the Lord Chancellor sitting alone to 
hear appeals, if you ■will look at the bottom of page 17 of your report, you will 
find these words, “ That a court of appeal should be constituted, consisting of 
the Lord Chancellor and an additional judge.” VYhen you gave that recom- 
raendaiion, did you, or did you not, contemplate that it should be open to the 
Lord Chancellor to sit alone as an appeal judge ? — No, I did not so contem- 
plate it. 

52S. Do you adhere to the recommendation of the report, that the sale -with 
an indefeasible title in Ireland, shall be extended from incumbered to unincum- 
bered estates? — I do. 

529. And also to settled estates? — Yes. 

530. Would not ihe effect of that permission, if granted by law, be to cori^ 
stitute the courts having the power of making such sales the sole conveyancing 
machinery of Ireland ? — I think it has a great tendency to do so. The persons 
•who belong to the court, and -who really conduct its business, would become 
experienced conveyancers; but practically speaking, the business of convey- 
ancers, as conveyancers, will be very much superseded by means of such court, if 
it works well. 

531. If your original view be carried into effect, and the Incumbered Estates 
Court, with its judges and its experienced officers, be transferred to the Court of 
Chancery, considering the arrears which exist in the Incumbered Estates Court, 
do you think that two Vice-Chancellors, with the Master of the Rolls, having 
the option of whether he takes business of this description or not, will be 
sufficient judicial strength to meet the accumulated labour ?— It is very difficult 
to answer that question ; I am not at all clear that any answer could be given to 
it until you come to try it. I think you might make the present Masters 
available for the purpose of assisting in working off any arrears that should be 
required to be done. 

532. Has it occurred to you that it would be possible to advise the Crown to 
take one ofthe present Masters, and make him a third Vice-Chancellor, reserving 
always a legislative restriction, that upon the first vacancy it shall not be filled 
up without the consent of Parliament? — That might be done ; but there would 
be always this difficulty in it, that if the Master who was appointed the third 
Vice-Chancellor was restricted to business, other than that of the sale of estates, 
he would not be of much greater assistance than he is at present, if you continue 
his functions under the present law of Ireland, for enabling him to administer 
estates in mere suits of administration, which practically he does in a great 
measure at presenr, as I understand the case. If he were to perform the func- 
tions relating to the sale of estates only, then he might perhaps feel some 
difficulty in performing duties which certainly -would be very foreign to those he 
has had hitherto to perform for a considerable length of time, assuming that the 

duties 
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duties of a ftlastep in Ireland are very much the same as those of Masters here 
are or have been St, 11 ,t appears to me to be a mode of solving the difficultv 
and a mode by which you might get rid of a considerable amount of arrears ' 
533;. 'I nnld you not have the power of distributing the business if there were 
three -V,ce-Chancellors.--I on might always give the Lord Chancellor that powS 
practically he possesses tile power oi distributing the business as he may think 

534- If the Master of the Rolls would consent to take business of this desciin- 

tion, would not he be a most efficient assistant?— No doubt. uescnp 

535- Mr. E. FMke.'] Might not the business be so distributed that the incum- 

bered estates sl.o.ild go before two Vice-Chancellors, and the unincunEud 
estates before another Vice-Chancellor. P-That would be rather difficuh to 
manage, because it would always require you to ascertain what were incnXied 
or unincumbered estates and questions might arise upon it; but you mio-lugive 
what is called legular Chancery business, and the mere administration of estftes 
to one Vice-Chancellor, and yon might give the sale and approving of the , tie, 
to another; yon might do tll.j you might say that two Vice-Cl,an?ellors should 
be the persons to determine whether a Parliamentary title could be given to par- 
ticular pieces of land desired to be sold; that another Vice-Chancellor, or two 
Iice-Chancellors should hear and determine between the rights of persons 
who c aimed a shave ot the money arising from the sales of estates aheadVsold 
and which was then m couit remaining to be distributed. ' " 

p6. Climrmtm.] As I understand your position, it is that approving the titles 
and selling the estates should be entrusted to two Vice-Chancellors, and then 
them 'n should go to another jud.ge? — Yes, to help 

I*' when you transfer the fund for the pur- 

pose of administration, that a new judge should have to go over the ground to 
make l imsdf acquainted with the cause ?_\Vherever that was necessary; it wou d 
be in the highest degree objectionable. },it«ouw 

the administration of the fund, would it not be absolutelv 

necessaiy that he should make liimself acquainted with the title ? Ye.s. ^ 

539. Mr. E. EUice.] Mould not such a distribution of the business after all 
be absolntelv neces^ry to enable yon to determine wliat should be the per- 
manent judicial establishment of the Court of Equity in Ireland, and what would 
be requisite to meet tiie immediate pressure of business occasioned by transler 
would™ estate business to the Court of Chancery r— Yes ; I ihink it 

• 'f inexpedient to make so large a permanent establishment 

much so Merely with a view to get rid of that temporary business ?— Very 

541- Sir J. Graham.] Would not the appointment of a third Vice-Chancellor 
on y pro hac vm meet that very clanger of having too strong an establishment?— 

1 tliinfc It would ; and without saying how the business is to be distributed, 1 have 
no doubt that the Lord Chancellor could with the assistance of the Vice-Clian- 
cellors distribute the business in a manner which would be quite unobjectionable 
and afford great relief to the court. 

542. Does not the difficulty, if it exists, proceed upon the assumption that 
tuere is no one of the four Masters competent to discharge both the admi- 
nistrative and judicial business with respect to the sales of estates ■— I have no 
doubt several of the Masters are competent. 

543- Chairman.'l Do not you think it ’would be much wiser to trust the distri- 
bution of the business to the judges of the court than to proceed to determine it 
by Act ot Parliament ? — Yes j I do n-it wish to have it undeKood that I suggest 
any mode of distribution ; I only think that the Lord Chancellor, with the assist- 
ance ot the Vice-Chancellors, could easily make such a distribution of the busi- 
ness as would practically be found of great assistance to the court. 

^ undei-stand, when you say distributing the business, you 
would keep in view the recomrnendation of the Commissioners, namely, that a 
ju ge should conduct each suit from its commencement to its termination? 
— I es. 

545* Sir J. GrahantJ] Assuming, generally, with respect to incumbered 
estates, that adverse interests are represented by parties before the judge, is it 
equally probable that in the sale of unincumbered estates there would be parties 
r 2 representing 
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Right Hon. the represeiiting dormaut interests? — No; and undoubtedly tbe responsibility of a 
Master of the Rolls, court is increased tenfold where there are no adverse parties. Every person 
“ ' “ ^ who has performed anything in the shape of judicial business, knows how much 
10 March 1850. (jjfficult it is to dispose of cases which are not contested than of contested 

cases ; wliere there is any responsibility resting upon a judge, that responsibility 
is tenfold greater in unopposed cases. 

546. Ceteris parihus it is highly probable that there would be less representa- 
tion of interest, with respect to unincumbered estates about to be sold than with 
respect to incumbered estates, as to title? — It is difficult to say that. With 
respect to incumbered estates, although the incumbraucei-s may quarrel amonerst 
themselves, as to the distribution of the fund, they have a common interesl'in 
making the estate a perfectly good aud valid estate against all the world. Now 
the owner of an unincumbered estate has no other interest than that. 

547. Chairman.'] Would there be any difference, practically, between the peti- 
tion of an unincumbered owner and an incumbered o'vner in that particular, as 
to title? — I doubt whether tliere would be any difference. 

548. Mr, E. Ellice.] Do not you think dormant interests are more likely to 
find some representative in the sale of an incumbered estate than in the sale of 
an unincumbered estate not brought before the court? — I cannot say that 
I should be clear that there would be anything at all arising from that circum- 
stance that would be appreciable. 

049* You think that no other protection would be necessary for such dormant 
interests than the watchfulness of the court with regard to the title? — It was a 
very great experiment selling an incumbered estate at all. A considerable dis- 
cussion took place in Parliament, in which Sir James Graham took very great 
interest, upon tlie Act, endeavouring to effect the sale of an incumbered estate 
through the Court of Chancery, in the year previous to that in which the Incum- 
bered Estate Act passed, which is in fact an Act for the further sale ; 1 think the 
tit^ of the Act uses that expression. The great diffictilty we felt there was to give 
sufficient notices ; sufficient publicity to call upon persons to bring forward their 
claims. I tliink a great part of the inefficiency of that Act was occasioned by 
the manner in which it was overloaded w’ith those details which were considered 
necessary at that time; that was found not to work, and in the next year we 
took a broader step, in fact, we cut the knot ; and then you must see if the plan 
has worked well ; but I think the more you discuss and consider the question 
you wdl hnd this to be the result ; that all persons that come before the court 
lor the sale of an estate, and those who are admitted to have incumbrances on 
that estate are leagued together, to make out that they have a perfectly good 
title to that estate as against all the world ; the owner of an unincumbered estate 
does nothing more. To check this the object is to give notice to all the world 
to bmig forward their claims as easily as possible. There is lliis undoubtedly to 
be said, that where there are incumbrances upon an estate in England (I believe 
in Ire and incumbrances have been made very much by judgments and registry) 
there has usually been a considerable examination of the title. Where an unin- 
cumbered estate is sold, there has been no examination of the title ; accordingly, 
practically speaking, conveyancers in England find that there is no estate more 
difficult to make a marketable title to than an estate in which there have been no 
dealings tor a great number of years. 

550. Sir J. Gra/Min ] I cannot fail to ask you to recollect the Committee 
upon which I had the honour of serving with you with respect to Receivers in 
lieJand, Do vou think a measure reforinmg the practice of the Court of Chancer? 
in Irelaiid, which you hold to be a sine qua non, as precedent to the transfer 
of the Incumbered Estates Court to the Court of Chancery, is a perfect 
measure which does not deal with the receivers as they are now appointed 
in frehnd _ more particularly with regard to the frequency of judgments 
m Ireland r— I beheve the trequency of judgments in Ireland, ot searches 
for judgments, will be much diminished for the future, at least by the operation 
ot an Act winch I had the honour of passing when I was in Parliament, it only 
niakes it necessary to search for a certain number of years, and it will dimmish 
it to a considerable extent. Besides this, the Incumbered Estates Act must have 
state ^ ™ diminishing, but to what extent I am unable to 

551 ■ Mr. Whiteside.'] In reference to the first question which we have agreed 
to inquire into, “ Whether it will be expedient to transfer the existing business 

of 



Printed image digitised by the University of Southampton Library Digitisation Unit 




COURT OF CHANCERY (IRELAND) BILL. 4j 

of the Incumbered Estates Court to the Court of Chancery,” did you examine 
murder to enable you to decide that question, the condition ofV Court of 
Chancery m relaud ?-l personally was not present at the examination of any- 
body ; all that I saw was the printed evidence which was sent over to me and 
whicn IS prmtecl m the Appendix to the Report. ’ 

In point, of fact, you do not know of your own knowledge, in wliat state 
the business of the Court of CliHiicerv is ?— No ; i do not ° ^ 

553. Allow me to remind von of a very valualde Act which you were the 
means of passing, called the Chancery Regulation Act ; do you rccbllect by that 
measure you created the Masters m Chancery before you succeeded in can-yino- 
the reform m England by the appointment of Vice-Chancellors to a certain CNt'ent" 

• — In a great measure, ‘ 

0.54- Permit me to draw your attention to a return, which was moved 
for by myself, wlncli contains tile amount of l.nsiness in Master Litton's office • 
“ Number of cause petitions under the Couit of Chancery (Ireland) ■ Re-rulatiou 
Act, 1850, referred to me m each year from the 14tli dab of August 1850 to the 
present time distinguishing the cases under the 16tli s'cetion of such Act from 
me General Cause Petition Cases.” From tlie 14th of August 1850 to the date 
of his report, tlie 1st o( June 1855 he decided 408 coses under the 15th section 
130 general cause petitions, making a total of 538. “ Number of meetiiio-s had 

before me m pursuance of summonses or notices in the year endin"- 31st d iv of 
December 1864, distinguishing those in the Long and Short Cau°se Lists and 
also clistmo-uisliing those generally denominated receiver’s business from the 
general business, and of tlie number of ordei-s made bv me on receivership busi 
ness, general business. Long Cause Lists, 964 ; Short Cause Lists, l 576 • Total 
2,540. Receiver business. Long Cause Lists, 203; Short Cause Lists, 846 - 
Xotal, 1,139. _ ‘ iofiiliiwniber of meetings in the year 1854, pursuant to sum- 
mons and nonces m the Long and Short Cause Lists, 3,679.” “Number of 
orders on receiver business, 31, exclusive of reports.” “ Number of cases dis- 
unguished as long causes, heard by me in the year endiiitj the 31st day of 
December 1854, 482.” “ Number of receivers, sequestratoi-s, «ruardians of 

iniDors, committees of lunatics at present managing estates under the autliority 
of the Court of Chancery in Ireland, the business whereof is attached to m’v 
office, and the number of receivers accounts passed in my office in the year 
ending 3lst day of December 1854; also of the number of meedno-s before me 
on receiver’s statement of facts within said year;” then he drives the 
figures: “Numbers of receivers, &c. the business whereof is attached to my 
office, 356 ; number of receiver’s accounts passed in mv office in the year 
ending 31st December 1854, 313 ; number of meetings before me on receiver’s 
smiement, in the year ending 31st December 1854, 826;” with that amount 
of business under the operation of your Bill, which I may inform you has 
brought an immense quantity of small business into the court, \vhich is 
effectually disposed of, would you say that Mr. Hargreave or Mr. Longfieid, 
placed in the Court of Chancery, can transact it ; including the Receiver Master 
there and five Masters, even with the improved practice with reference to cases 
that, do not fall within your Act of Parliament, all that business, the accruino- 
business of the Incumbered Estates Court, supposing it to continue on the same 
principle on which it now exists ; the sale of iiicumbered estates, not incumbered 
to the amount of one-half which is the limit by your Bill, and the sale of unin- 
cumbered estates, the amount of which you cannot fix or specify ; besides that 
you have to dispose of the arrear which is specified in this report to be of this 
nature. I wish (o draw your attention to the words; the words are these, “The 
amount of the business was originally so great, and the staff employed so inade- 
quate, as to cause the existing arrear; the number of cases not yet wound up is 
1,633, being nearly one-half of the entire number brought into the court; in 
sales have taken place, and the settling of the final 
schedule, which is the most important stage, in only 216 ; so that, irrespective 
of the accruing business, there remain 1,300 cases in which sales are yet to take 
p ace ; and 1,400 cases in which final schedules have not vet been settled, leaving 
a out one-thiiff of the business undisposed of. The effect of this pressure in 
letarding the dispatch of business, may be estimated from the fact shown by the 
returns, that the average period which now elapses between the presenting of a 
petition and the settlement of the final schedule is about three years.” Assuming 
lat this statement of one of the Masters gives a fair representation to you of 
I le^ oidinary business of the other three, are you of opinion, with that state- 
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Right Hon. the inent before yon, that one of those gentleman, appointed a Viee-Clianccllor could 
MMereftheRdb. transact the ousiness, and do the tvork proposed to be cast upon him bv your report > 
lo Mnrch am not able to judge from the return which you have just read to me, how 

i> ■ muchonhattsmerelyadmiuistrative.orhowmucbisproperlyjudicial. Thenuan- 

tity of business got through by the chief clerks under me and two clerks under 
them, every day, is enormous. That all might be made to bear a very alarmino- 
aspect, if you put the cases down as separate and distict matters, but practically 
they are disposed of very rapidly; I may state that the matters which 1 dispose of 
in chambers, upon tlie average, do not take 10 minutes eacli of them. 

. 555 - Are not those causes then required by your Act to be heard by the Master 
from hegiimmg to end; the Judge never sees them unless there be an obiection ? 
—1 cannot answer that question without asking another. Does that statement of 
the meetings before the Master, which you have read, include all tliose tliiiio-s 
111 which there is Dothiiig to be discussed ? ® 

556. The receivers appeal to the Master to know ivhether he will or will not 
evict a tenant, or whether he will make a lease of such and sucli a farm He 
must look into that and consider it, and when an account is laid before liini he 
must watch that account? — That is done by the clerks with us. ’ 

r would be necessary to inquire carefully into the state 

of the ofhees and business of the Court of Clianoery before a staff was created 
to transact that business which is proposed to be added to it^ — I think it is verv 
desirable that you sliould not get rid of tile existing staff of the Court of Chaii- 
to consolidate the two courts, the Incumbered 
Estates Court aim the Court of Chancery, without providing for their eettino' 
throngh the business winch there maybe in the Court of Chancery orascer” 
toming that it is not necessary to continue them by reason of the reiilainimr staff 
being sufficient to get through the business required. ® 

55S. foil hm'e provided that the Masters shall continue till they clear off the 
arrems 111 the Court of Cliaucery i— I observe in the Bill that they are to he 
continued as long as there is anv business to be done by them. 

o 59 - If it be right to continue the Masters to clear off the arrears in the Court 
ot Chancery, what objection, in principle, is there to continuing the Incumbered 
Estates Commissioners to clear off the arrears in their court, living at the same 
tunc a concurrent jarisdic, 101, to the Court of Chancery, to sell and deal with 
all accruing cases ?-I ieel the objection, which I was about to state to the Com- 
mittee, if they will permit me. I tlioiight the provision with respect to the 
Masters in tins Bill open to some objection with respect to coiitiniting them 
merely to dispose of the arrears It was, no doubt, taken from the EuMirii Act 
I do not think It works well. What I should have been more disposed to do 
would have been this : to coutinue them to perfonii their functions, md not to 

Thereupon they would perform 
then duties as long as they were required, they would be capable of perfomiino- 
then; duties until the last Master ceased. By this Bill there is a curfous sort If 
provision ; they are first put an end to, or continued simply to perform their 
fuiicltons till he arrears are disposed of, and then tliere is'^a speries of leoon- 
struction for the purpose of making a Receiver Master ‘ 

560. To give you an idea of the quantity of receivers, there is a Receiver 

Master who has 1,100 receivers attached to his office - and PYi'lncivo r.f tu 
the other four Masters have about the same number ’attached to them W°S 
& Tr “ to allowing the Commissioners of the Incumre red 

Estates Court to con inue to wmd up their arrears. Is it not a reflection tnon 
he cliaracler 0. gentlemen m their high position, to suppose that tlily Xu d be 
less attentive to winding up the business which they hale now to discharge than 
they have been in the trapaction of their past business ?-If it is rXctio i at 
all. It IS a reflection upon human nature. I believe practically it will be fold 
that It cannot be done ; possibly you would find thi persons who have oZer 
prospects would not continue to hold their offices; of course von cHi ? 

persons to work if they are merely to work out the fag end of a measure You 

561. E.xcept that general reflection upon human nature, there is no reason in 
principle, IS mere why a concurrent jurisdiction should not be livi “ 
reformed Court of Chancery, and allow these gentlemen to e.xercise ?heir i °ris 
diction until they have cleared off this large arrear ?_Tlie objection i.rprinciple 

appears 
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appears to me, that practically you never find it work well; you never find 
that a court, or anything that is merely working out the dregs, ever does the 
business effectually. 

562. It is proposed to give a good court of appeal, therefore if unfortunately 
they should become lax in their practice you would guard against that would 
not you r— I am afraid I can only answer that question by suggestio- Lnother 
question; supposing in that state of things the present 'officers, who are most 
efficient in the conduct of tile business, were to say, “ Well, we decline to °-o on 
with the business could ymu appoint a person efi'eotually to ivork out the°raere 
d reg:s or mere arrears. 

563. You have stated also that you understood that this court, as created, o-ave 

universal satisfaction, and that there were but few appeals from it? I believe it 

to be so. 

564. You have mentioned likewise, that which I anticipated yon would, that 

the not granting an appeal from the judgment of acourt, unless the Judge chose 
to g-raut it himself, was unusual and unprecedented — I think it vetw objec- 
tionable. ^ 

565. I have a Return in my hand of the number of appeals and their results ; 

it is “ A Return of the Number of Appeals from the Incumbered Estates Court’ 
Ireland, to the Privy Council, Ireland, from the 1st day of May 1852, to the 
20th day of March 1854 ; and of the Reversals and Affirmations of such 
Appeals, separately stated, witli the Names of the Parties in each case.” Then 
out of the first 27, the rest not being heard, I find 12 reversed ; what I am 
referring to, is that the number of appeals depends upon the option of the Judo-e 
by your Act? — Yes. ~ 

.566. The Judges appear from this Return to have granted 42 appeals, and by 
a subsequent Return, 52 altogether ; out of the 42 in the first Return, there are 
only down to number 27 disposed of ; of the 27, 12 are reversed ; is that a laro-e 
proportion of reversals of judgment in your opinion ? — I have never examined 
into that question at all ; there have been a great many appeals from ray own 
decisions, but I have never had the curiosity to ascertain how manv have been 
reversed. 

567. riie second Return begins with number 28, and ends at number 62 ; of 
22 cases, 13 stood, and 9 reversed; from your practice at, and knowledge of the 
Bar, is it not a very different thing for a gentleman to sit in chambers and dis- 
pose of matters in chambers, where the Bar do not generally attend, and to sit 
in court before an astute and highly educated Rar? — Quite different. 

568. Are you prepared to say from your experience, if the Incumbered 
Estates Commissioners are transferred lo the Court of Chancery, and sit before 
the heads of the Bar, that they are, in reference to the Chancery business, likely 
to give satisfaction to those persons who have practised in the Court of Chauceiy 
all their lives, and who are the leaders of the profession? — Of course I cannot 
draw comparisons between persons with -whom I tun unacquainted. All I can state 
IS my firm belief, that the persons who have administered the law in tlie Incum- 
bered Estates Court, would be fully competent to administer all the law that would 
come before them in the Court of Chancery. 

569. Would they be fully competent in point of practice? — The practice is 
proposed to be altered ; we have not found any great difficulty in point of prac- 
tice. It has been a frequent thing to have a common law lawyer made Lord 
Chancellor; Lord Lyndiiurst was made Loi’d Chancellor; lie had no knowledge 
of the practice, but he was a very effective Judge, and Lord Truro the same ; the 
practice is very easily ascertained ; the officers inform you what the practice is. 

I believe you practised yourself exclusively at the Chancery Bar? — Early 
in my professional life I went a circuit. 

571 . Sir Samuel Romilly, 1 believe, practised at the Chancery Bar, and in 
later years he led the Chancery Bai* ? — He led the Midland Circuit for many 
years. 

572. But he led the Chancery Bar afterwards? — Yes. 

573* I suppose you are aware, that iu Ireland, since Lord Redesdale’s time, 

Bie leaders of the Bar have become almost exclusively attached to the Court of 
Chancery ? — I have understood so. 

574- 60 not you think it deserves some consideration, whetlier the Commis- 
^oners of the Incumbered Estates Court who have not been practising in the 
^ourt of Chancery, when they are appointed to discharse the business of the 
0-34- F 4 Court 
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Right Hon. the Court of Equity before those barristers, that I have referred to, who are very 
Master of the Bolls, much senior to them, would be as competent to dispose of the business of the 
of Equity as they may be to dispose of the business of the Incumbered 
lo 1 arc 15. Estates Court? — The way in which I looked at the question was this : I looked 
at the whole of this Commission simply with a view of seeing in what wav we 
could most effectually free land from incumbrances, and give good titles to the 
land; that was the mode in which I looked at it. If I had been asked the 
question simply as a question of reforming the Court of Chancery and appointino- 
Viee-Cliancellors, I should uot have thought it proper for any Commission to 
recommend that certain persons should be taken from that place and put over 
the heads, if it be so, of the persons who have been practising in the Court of 
Chancery: but if the question be the consolidation of the two courts, or the 
union of the two, transferring to the Court of Chancery the means of selling 
estates in such a manner that there shall be an indefeasible title granted, and 
that system has been worked out satisfactorily and efficiently in one court; tlien 
I am bound to say I do not think you will do it well unless you transfer the per- 
sons who have shown their competency to do the business. 

575- you propose to confine the Vice-Chancellors who are to be appointed 
to the transaction of the enormous business which it is manifest will accrue in 
reference to the sale of incumbered estates alone, or do you pro[)ose that they 

shall also undertake that which is the business of the Court of Chancery ? Yes, 

I propose that they should do both. 1 cannot tell the relative business that there 
is between England and Ireland, bm judging from the population and the 
amount of capital that there is in England and in Ireland, I should assume that 
the general business of the Court of Chancery must be very much larger in Eng- 
land than in Ireland, to what e.\tent I cannot very well teli. At present I am quite 
sure that three Vice-Chancellors and the Master of the Rolls are quite competent 
to get throug-h all the business of the Court of Chancery with the assistance of 
then’ chief clerks, although the business has increased, I believe more than 
doubled, since the Chancery Amendment Act came into operation in this 
country. * 

4.1 you state to the Committee at what Jiour you and 

the Vice-Chancellors meet in the morning, and how long you sit each day?— 
believe the Vice-Chancellors sic as I do. I take my seat pretty punctually 
as the clock strikes 10, and I sit till four o’clock every day, six days in the 
week. Tlien, m addition to that, I have business in chambers ; in addition to 
that 1 Jiave also Record business, which is separate and disiiuct. 

57 7 - How many days in the year do you sit in Court?— I cannot tell the 
exact number of days in the year. I think it may be stated to be about 200. 

,578. Mr Walpole.1 What is the extent of time taken up in chamber business? 
In consu tmg with the cmef clerks, and talking to them about it, and hearing- 
matters I should say that the chamber business does not occupy more than from 
halt an hour to an nour a day. ^ 

so m"i *''*'*’ ^ ™ evening to consider your judgments, and 

^580. Mr. Whileside.] You have no Incumbered Estates Court business?— 

581. Could yon undertake, with the present amount of business you have to 

th s o mt’rl " “f ’ Bill, of “11 the incumltered estates in 

self anrfaL ®t ‘o read the abstracts of title your- 

sell, and also take a share of the sale of uumeumbered estates through the 
country, and to read the abstracts of the titles of those estates yourself ?U no; 
and what 13 more, I am bound to say, if, with any amount of safcy you offered 
me to perlorm the functions which the Incumbered Estates CommLionei-s per- 
form J should decime; I should say, I do not consider myself connSent t^do 
It; It is some time since I have acted as a conveyancer, it requires great famili- 
arity, aud a great knowledge of the subject, and none but a thorough ® n“e vaucer 
IS reaUy to he trusted to say that this is an estate to which von lay safely ““I 

uimnlrmrUsh'" W P™”® ““n Sbbstanrtate a^cTaim 

upon It, and I should uot consider myself competent to perform those functions 
without again going through a very considerable training for that purpose. 

582. Have you heard that the Master of the Rolls in Ireland has pronounced 
the same opinion that he would not be able, physically or mentally^ to under- 
take tlie labour which tins Bill proposes to cast upon him ?— I do not know with 

respect 
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respect to the amount of labour ; my observation was with respect to the mental 
capacity to perform those functions. ^ mental 

583. Supposing the Master of the Rolls to be fully occupied, and that he is 

likewise occupied at night to some degree, you would is I understami , 1 

that it would be impossible for that Judg^'lo read a 

and pronounce as a conveyancer his opinion npon the important ouest 0 of 
whether the estate was to be sold with a Parliamentary title or not ?-U^doubf 
edly ; but I should consider that there could not be die same number of cLes' 
that would require argument in Ireland as in England, nor I should think one 
half, judging- by the difference of wealth and population 

584. You have stated that you are favourable to the sale of unincumbered 
estates; I presume you mean only to tiansfer them in cases where the owner 
desires to sell the estate to another?-Yes ; I would never make it compuCv 

tkraght fit ™ Chance?y if he 

585- The effect would be, if there be the assumed value in a Parliamentarv 
Mle, to make the Court of Chancery the conveyancing machine in Ireland ?— 

^e|tiedTn^"Xnr“ number of deeds 

587. Is not that a matter which would require to he examined into with a 

prircJple®“— yS, quantity of work winch would have to be done under that 

588. I think I understand you to say that the responsibility of a Judve in- 

creases m cases where there are not litigant parties before him ?— Very uiuch ■ 
m my opinion the responsibility and difficulty increase very much ^ ’ 

589. And the possibility of frauds likewise?— Yes; very much.' 

Innumbrances, the interest of 
mnsp prompts them to look into the title, and 

consequently your difficulties are fewer ? Yes. 

5yi. Have you seen any estimate of what the average expense is of the sale 
of an estate, no matter how small a one, through the Incumbered Estates Court 

t^urwYau Jdiudg:fri':“” ^ 

■/“ I to understand you to say, that the two Vice-Chancellors, besides 
trMsactmg all the business to which I have adverted, are also to hear all the 

Chancellor?— So I understand 

593- He is to be only a Judge of Appeal ? — Yes. 

594- Does not it occur to yon that the condition of the Lord Chancellor in 
Ireland is different from the position of the Lord Chancellor in England, because 
lie lias no House of Lords to attend, and no important political duties to dis- 
cliarge ' — Yes, I presume it is so. 

595- If it he found useful for the Lord Chancellor to work as he now does as 
d unancelloi- in hearing original causes, would it not be necessary to provide 
against the evil, which you have properly suggested, of his sitting as a Judve 

l>y ™y of appeal?— It might be so; unless there is 
prohibit It, there is nothing that I am aware of to pre- 
vent the Lord Chancellor from hearing such causes as he thinks fit. The Lord 
Chancellor in England and the Lord Chancellor in Ireland may say that he will 
near any cause which is before the Vice-Chancellors. 

objectionable part of this Bill, in your opinion, is the appointment 
ot tne chief clerks, and likewise that which appoints the Lord Chancellor to per- 
1 administrative functions according to the scheme of the Master of 
tue KoUs, and the Vice-Chancellors are to hear all the causes and do all the busi- 
ness, Which has been suggested in the way of clearing off the arrears of the 
incumbered Estates Court ?— No doubt; whether that is a sufficient force for 
incrS2’i°r ^ opinion; if it be not. it would be desirable to 

y™, opinion of the practising solicitors in Ireland 

ongnt to have considerable weight upon such a question ?— They ought to be 
awe to form an opinion better than I can. 

hiifi^ * would be of opinion, whatever the amount of 

ness IS, that it would be advisable to increase the temporary force of the 
G ^ Court 



Right Hon. the 
Master of i/ie Rolls 

10 March 1856. 
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Court of Chancery, so as to overtake the arrears, and go on with the current 
business? — Yes. 

599. Sir J. Graham.'} Does your experience o£ the recommendation of the 
Chancei’y Commission in England, that the Masters are henceforth to transact 
no business except winding up the arrears before them, lead you to the opinion 
that that arrangement works satisfactorily ? — In this case it works Kitisfactorily ; 
practically, the effect of it is to transfer all the business to the new J udges and 
to the clerks ; they come in with their reports before the Court, and then they 
say to the Judge, We are very desirous that you should undertake it in chambers 
before your chief clerk ; the answer is, We have already as much as we can do, 
we bad rather not; then it is pressed, and it is adopted. 

600. The replication of the Masters is, Do not let us do it? — They are the 
parties that apply, and, practically, a great number of cases are transferred; I 
believe that a great proportion of the Master's have been discontinued. Those 
who remain, practically, have not much business. 

601. Mr. A Ellice.} Is it not the fact that the business goes on more effi- 
ciently and much better than it did before ? — Yes. 

602. I believe counsel are not heard before the chief clerks ? — No. 

603. Is not that a great facility in the transaction of business? — Yes. 

604. Would you recommend in Ireland the same practice, that counsel should 
only be heard before the court? — I should think that very desirable ; I think 
this Bill might be improved by omitting the provisions with regard to the prac- 
tice of the court, and by giving general powers to the Lord Chancellor with the, 
Vice-Chancellors to make general rules ; it would work better than a large part 
of this Bill. Clairses 70 to 90 are almost altogether of that description. 

605. Mr. Whiteside.} Did you assume, in making your report, that there was 
provision in the offices of the Court of Chancery for the reception of this 
immense mass of business which is to be transferred to it? — No doubt. 

606. Sir E. Perry.} How would you provide for the practice of the Incum- 
bered Estates Court being transferred to the Court of Chancery without provi- 
sion tor it in the Act ? — What I should do would be to continue the functions of 
the Incumbered Estates Act, and transfer them by declaring that those provisions 
should be continued, and then merely making such additions to them as might 
be thought necessary by w’ay of supplement. 

607. Would it not be very desirable to have a clause, stating that the prac- 
tice of the Incumbered Estates Court should be continued until it was altered by 
a general rule r — I do not like to bind persons to practise by Act of Parliament ; 
it is found to be very inconvenient. 

608. The public in Ireland seem to have a fear of going into the Court of 
Chancery ; they are satisfied with the Incumbered Estates Court, and with the 
rules as laid down by the Commissioners, The fear is that the practice of the 
Court of Chancery will be adopted, and the practice adopted by the Incumbered 
Estat^ Court will be abolished ?— No doubt; you might easily direct that the 
practice existing in the Incumbered Estates Court should, as far as it is appli- 
cable, prevail in the Court of Chancery. 

609. I find in page 7 of tiie Appendix this passage : “ The Commissioners have 
laid It down as a general canon for their guidance in the discharge of their 
duties, that it is incumbent upon them to take care that any party who uses 
moderate diligence in the pursuit of justice shall not be frustrated by a point of 
form ; and that the neglect of any mere practice shall not be met by a dispro- 
portionate penalty.” That is a very valuable rule, but 1 suppose the practice of 

Court of Chancery is more technical than that of the Incumbered Estates 
Court: — It would be desirable to modify the position of the Court of Chancery. 

010. Chairman?^ I think there is but little technicality in the practice of the 
Court of Chancery at present ?—I think it is very much thrown aside. 

611. You have been asked a question in reference to the appeals; it was 
stated that there were 62 orders appealed from; of these 62 , 19 have been 
reversed. I have now a document before me from the secretary of the Incum- 
bered Estates Court, of which I will give you the details. The appeals are from the 
lull court orders, that is, the orders from the three Commissioners, and of those 
they have pronounced 1,369 j out of 1,369 orders the parties have been dissatis- 
fied with 62 ; of those 62 appeals 42 have been affirmed, 19 have been reversed, 
and 1 referred back ; do you conceive that 62 appeals out of 1,369 orders is a 
large number?— -I should think it a very small number; I presume from your 

statement 
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statement tliat in cveiy case u liere the parties have nisheJ to appeal thev Itave 
been uUowed to H|)))eal. 

DJ2. Outofl,3(j.0 full court orders, covering a period of six years, there have 
been 19 ilecisious of the court reversed ?— I cousider tljat a very small number ; 
wlmt appears to me to bo the most important thing, and tiie thing I look at 
most fill the di^rribiitiou of the money tliero may be questions of appeal), is to 
ascertain n hetlier there lias been any complaint that the Commissioners have 
Sidcl an estate belonging to a person who Inul not an opportunity of being heard 
before tlm court; I liavc heard a case stated, but it appeared' to me *0 be a 
very trifling mutter ; a more question of bounclarv, to a very small extent. 

013. I have given 1,3U0 us the number of full court orders, but you will nnd 
that tlie number of orders of the full court bear no coinparisou to those made 
and acted on by the Commissioners sitting in chamber, the court orders bsino- 
made only on apped from the orders made by the Commissioners in chambe^ 
and on applications to make coiulitioiml orders for sale absolute. The secretarv 
says it would be impossible to ascertain with accuracy the number of orders and 
rulings in chamber, and bearing in mind tJiat an app^eal lies from every order in 
cluiinlmr 10 the full court, and from the full court to the Judicial Committee of 
the Privy Council, is it not a singular instance that in the enormous business of 
tills court there have been but 10 cases in which their decisions have been 
re\ersod : — It appears to me a very small number. 

[^rhe follOiving Paper was delivered iw.] 

St.vfejiext showing the Number of Orders imcle by the Commissioners sitting in full 
Cmu-t, the Nuiuber Appealed from. Affirmed, and l5,eversed, from the commencement 
of tlic Cominission to the present time. 



Number of Orders made 


- 


- 


- 1,369 


Number of Orders apiiealod from - 






62 


Nuiiilier of Orders affinned - 


_ 


_ 


42 


Number of Ordei-s reversed - 


_ 


_ 


19 


Number of Orders referred back - 


- 







62 



“ The number of orders of the full Court bear no comparison to tliose nude and acted on 
by the Commissioners sitting in chamber, the Court orders being nude only in appeal 
from the orders made by the Cominiasiouers in chamber, and on aiiplieations to make con- 
ditional orders for sale ab.-«olate. It would, in fact, be almost impossible to ascertmn with 
accuracy the nuiuber of chamber orders and rulings.” 

C14. Witli regard fo some questions which were put to vou as to the 14th. 
rosoliuio:i, at pnge 23, I believe I ntii right in saying that tluit 14th resolution 
wus conic to in Lon<lou at. the meeiing at the Rolls House ? — Yes. 

()15. Ill the absence of the Lord Cliancellor, Chief Justice Monahan, and the 
Right Hononrable Fi-aiicis Blackburncr — Yes. 

And that 14th resolution was struck out at a meeting in Dublin, at which 
tliev Wore present, and at which neither you nor Mr. Cuims were present ? — 
Yes. 

fiiy. According to the practice [mrsued in this Commission, was not it usual, 
after each day’s proceedings in Dublin, to have printed minutes transmitted tO' 
Loudon ? — I liave no do.ibt I received the minutes, but I did not look at 
them. 

6 18. That l4th rcsolmion was come to upon the 3lst of March, and it was 
struck out or omitted on tlie 12tli of April ; I presume, in the ordinary course,, 
you luul the minutes of proceedings omitting it. I find there were several otiier 
meetings held before the report was dnally settled. I believe after the draft 
report had been, finally settled, omitting anything founded upon that 14th reso- 
lution, that draft report was irausuiitted to each Comuiissioner ? — Yes. 

619. I believe some time elapsed, with the view of giving each English Com- 
Bjis^ner tlie opyiortuaiiy of making any objection ? — Yes, 

b?Q. You ilid nc^t call tlie attention of the Commissioaers to any objection 
upon your part to tlie 14ih resolution beiirg struck out? — I did not. In fact, I 
was obliged to write with consideralJc burry, owing to a great pressure of liusinesa. 

&2i. Mr. Y’ou adhered to your opinion witii resjiect to the 14th 

resulutibo, but you di^ not think it acIvisaidespecificaRy to record it : — I thought 
G -2 it. 



Pkiglit Hon. the 
.Vaster of ike RlUc. 



10 March 185G, 
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PJglit Hon, the it veiy desirable to record it, but not advisable to dissent from the Commissioners 
MaUerofthtRollt. upon the subject. 

io~M iTTr respect to the appointment of the Commissioners, I believe you 

o arc 185G. jjj Jq reference to their appointments, fake the opinion of either of the law 
officers? — 1 did not. 

623. Nor of the Irish Lord Chancellor ?— I did not certainly take the opinion 
of the Lord Chancellor ; it was not for me to do if. 

624. Sir J. Graham.'\ 1 understood you to say that you distinctly communi- 
cated with Lord John Russell, the then head of the Government, upon this sub- 
ject? — Yes, distinctly. 

625. Chairman.'] You have objected to a provision in this Bill as it is prepared, 
as being contrary to the recommendation of the report in reference to the 
appointment of chief clerks; perhaps you will explain to the Committee, sup- 
posing that the appointment was left entirely in the hands of tlie Judo-e ami 
the Judge made a bad appointment, what tlie responsibility would he for Par- 
liament and the country ? — The responsibility appears to me to be this : it. is no 
doubt impossible to preclude the possibility of bad appointments, but the Judere 
would not be able to get through his business unless he appointed a j)roper per- 
son; he would find himself getting into arrear; lie would find himself deceived 
by his chief clerk, not intentionally, but in fact, and be would fall into disrepute, 
and the public opinion of this country would be strongly expressed against him. 
If the chief clerk was incompetent he would have tlie power of removiiitr him* 
lie would say, I appointed you with the view of assisting me, I now find I must 
remove you, which be can do with the assent of the Lord Chaucellor ,* but if the 
chief clerk were appointed by the Government, I do not believe that any Judn-e 
could remove him ; it would be said practically, you do not go 011 well with him 
because you did not appoint him, and the question would be then a sort of half 
political aud lialf judicial question, to be determined by the Lord Chancellor 
and I should expect in such a case, not from any knowledge of Ireland, but from 
one’s general knowledge of such matters, that the influence of the Government 
that appointed him would be employed to back Jiim and support him. But if he 
had been appointed by the Judge, and the Judge found liim incompetent, and 
wanted to get rid of Iiim, no influence of that kind would arise ; he would say, 
although I appointed tliis person, I find that I cannot get on with him ; I must 
liave another person in his place. 

626. Mr. m. Ellice.] I thought you said that the chief clerk’s appointment 
should be sanctioned by the Lord Chancellor ? — Yes ; but practically you find 
that this is the effect of the office being sanctioned by the Lord Chancellor. 
The Lord Chancellor always sanctions the appointment unless there is some 
gross impropriety. 

627. Chairman!] If you look at the framework of this Bill, you will find that 
there is no difference in the power of removal, whether he is appointed by the 
Judge or the executive ? — It makes a great difference practically. 

62S. The two powers of removal are these, no matter how the chief clerk is 
appointed : tlie Judge can remove him by an order, expressing in the order some 
sufficient cause ; the two Vice-Chancellors or the Lord Chancellor can remove 
him without stating any cause ; it makes no difference in that respect, whether 
the appointment is in the Judge or in tlie Government, does it ? — It would prac- 
tically make a great difference, if the Judge was satisfied that by removing the 
chief clerk he should incur the disapprobation of the Government who appointed 
him . It might be supposed that he wished his removal because he was appointed 
by the Government. 

629. He removes him because he is incompetent to perform his duties ; does 
it make any difference whether he is appointed by himself or by the Govern- 
ment ?— The 25th clause is this : “ It shall be lawful for the Judge, to whose 
court any chief clerk or junior clerk to be appointed under this Act shall be 
attached, by any order to remove any such chief clerk or junior clerk from his 

office for some sufficient cause, to be in such order expressed?” Who is to be 

the judge of the sufficiency of the cause. I presume it must be the Lord Chan- 
cellor, because if it is to be the Vice-Chancellor, you ought to strike out the 
word “ sufficient,” and strike out the word “cause.” He would of course say that 
any cause is a suflicient cause if he is the judge of it ; but if there is a question 
whether the cause is sufficient, there must be some appeal. To whom is he to 

appeal 
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appeal for that purpose ? I presume to the Lord Chancellor; tl.ere must be some 
tribunal for that purpose. In any event the evil I have suggested is probable 

630. Would you propose that tribunal to be the Appellate Court t— Then 
there is very considerable difficulty if you are to have this sort of question Here 
is a clerk whom the Judge says, “I cannot get on with; ” he applies to another 
Judge to remove him ; he says, “ No, I do not like to do it, he was appointed 
by the Lord-Lieutenaot.” The Judge says, “ 1 will remove him myself, and 
tvpress the cause in the order." Upon which the person removed appeals to the 
'Court of Appeal, which sa5's, “ There is no sufficient cause alleged; the mere 
expression of it in the order is not sufficient; there must be the existence of a 
sufficient cause, and, in addition to its existence, tlie expression of it in the order ” 

631. SxvJ. Graham.] Does not the Lord Chancellor of Ireland chan..** with 

the Government of Ireland ? — Yes. '' 

632. ^Hiile the Government remains unchanged, a Judge would he natui-ally 
very unwilhng, would he not. to remove a chief clerk appointed by the Lord- 
Lieutenant then in office, the Lord-Lieutenant being connected with the Govern- 
ment of the day ? — I should think so. 

633. Under a change of Government, the Lord Chancellor changes ; would 

there not be very great awkwardness in making vacancies for the new Govern- 
ment by tlie removal of chief clerks -—Public opinion in this country would be 
so strongly expressed against a matter of that sort, that it would not be possible • 
and I believe the same thing would exist in Ireland. ’ 

634. Chairman.] Are you aware that these provisions, as lo removal, are taken 
from the English Act? — Yes; the provisions for removal are right, if the clerk 
has been appointed by the Judge himself, but it alters the whole cliaracfer of the 
clause, if appointed by the Government; if the Judge himself has put him there, 
lie selects a person to help him, and from that circumstance you have reason- 
able security that he will not liglitly quarrel with him ; but if he has somebody 
put upon him, his character aud feeling is totally changed. 

635. y[v. Walpole.] Is not the great oliject to get a chief clerk who works iu 
harmony with the Judge; temper, character, and disposition might make the 
two work inhavmoniously together ; is not the remedv, not by reinovaljbutbt’ 
the first appointment by the Judge ? — I iliink so. 

636. Sir E. Perryj] Do you contemplate that tlie Judge is to have the 
appointment and the removal of the chief clerks ? — He ha.s not the removal 
with us. 

637. Do not all your objections apply with equal force to the case of a Jud«'e 
being appointed, and finding- a chief cleik in office ? — I think not ; I think there 
is a total difference between a Judge upon liis appointment finding a number of 
persons iu the office to which he is appointed, and his liaving a number nf per- 
sons put upon him. 

63^. Sir y. Graham.] The appointment by the Bill amounts lo a political 
appointment, and the appointment referred to in the last question was orieinallv 
judicial?— Yes. ^ * 

639. Chav'jnan.] Supposing the Judge nominated his son, who was 25 years 
of age, to fill the office, you would hardly expect that the Judge, even though lie 
found liis son inefficient, would make an order to remove him from incompe- 
tence ? — I should assume tliat a Judge would not appoint his own son if he were 
•unfit for the office- 

640. Mr. E. Ellice.] Would not tlie Lord Chancellor's veto be a protection 
from that : — I am quite sure that no Judge in this country would for his own 
sake make an appointment which was obviously improper. 

641. Mr. A'Vri.] Might not the difficulty be solved in this way ; supposing 
the Government to appoint the chief clerk, and to giv'e the Judge a veto as to 
whether the appointment is an acceptable one to him or not? — 1 should rather 
-give the Judge the power of selection ; it is much better that he should select; 
you may give the Government or the Lord Chancellor a power of veto ; the 
object is to select a person who will help the Judge ; I had the appointment of 
chief clerks when the new system was introduced into the Court of Chancery, 
<and my object was to find out persons who would be useful to me ; I appointed 
two persons of whom I had little or no personal knowledge ; one was a solicitor 
who had been a client of mine, but in that respect he was like many other solici- 

^ ^ share of practice ; the other had been one of the Master’s 

■clerks; 1 selected them simply because I thought they would be efficient in the 
^•34' G 3 discharge 



Riglii Hon. the 
Master of the Rolls. 



10 March 185(1. 
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Kiglit Hon. the di^chai’ge of the business. Supposing it had been an ap])ointment of a First 
Musicf of the Rolls. I.ovcl ol' the Treasury, and he had appointed any solicitor, I could not have 
~ objected; I could not have got them to work as these men now work with me* 
lo March 185C. they are willing to work any length of time ; to take papers home at night, and 
do anything I ask them to do to assist in getting through the business ; there is 
that species of cordiality and harmony, winch you could not attain if there were 
two opposite and distinct fimctionaries, and I do not beheve }’Ou will get that 
harmony ofaction unless the Judge u])poiuts his clerks. 

(i.^2. Sir E. Pernj.'] You say that a veto is very inefFeclual ? — A veto is inef- 
fectual, it only prevents an improper appoiutinent, that is all. 

O43. A grossly improper appointment ? — Yes. 

644. Chairman.'] Assuming that the only object, with reference to the appoint- 
ments of chief clerks, is to prevent jobbing, and, as far as you can, to secure tlie 
selection of the most compefeiit persons, do you think it would be a sufficient 
protection to the public lo give the veto to the Lord Chancellor or to the Execu- 
tive.- — I think giving the veto to the Lord Chancellor is ilie belter plan of the two. 
•I Executive, you have a Parliamentary respon- 

sibiluy, have you not r~I doubt whether, practically, you have any responsibility 

<)46. Mr. U'alpok.] In judicial matters is it not a desirable thing to avoid 
anyTlmig like political influence ? — Yes. 

647. With reference to the apnoiiument of barristers to the office 

of chief clerk, I nresume yoiir opinion is founded upon the practice in England 
au(| the duties which a chief clerk here has to perform ? — Yes. 

04S. But, taking into account the very different clulies whicli a chief clerk in 
Ireland vroiud have to perform, supposing this scheme to be carried out, be would 
have to read the abstracts of title, and accurately note them ; he would Irave to 
call the Judge s aiteiitiou to the various points and difficulties which might arise 
upon the (ace of them, and he would have to assist tire Jiiiige in the great mass 
o( adrnrnrstrattye business which arises out of determining the claims of creditors 
to the money in court, their [iriorilies, &c. Assuming that to he the general 
character of the hrisiiress which the chief clerk would have to perform, do rrot 
you think rt won d oc desirable that he should be a person having a considerable 
amount of legal knowledge and skill r-Yes, 1 think it would he desirable. 

(14.0- Are you aware that clauses 70 and 90 are taken from the English Act 
ot 18 o 2 lhat may be, ” 

0.50. I believe the English Act, from which those clauses ai-e taken, goes a 
great deal more into detail ?— Yes. feoes a 

051 Mr. Whiteside.^ With regard to making general orders, did you see in 
tim evidence given lielore the Chancery Commissioners that there was the power 
ol making general orders upon certain subjects in England foniiei-lv, and that 
co.nplamts were made that the powers were not exercised, that for' a period of 
he yeais He Lord Chancellor never made a general order, which he had the 

• think you would improve the form 
Fata, A V periietuated the provisions of tire Incumbered 

otclettled^estatra ‘ 

hr";la it better to pursue the system whicii wa,s recommended 

amJ rel'orm reconstitute the Commission bv one Act 
rmpormi™. " *i"k tlkd is a mattei- of great 

recommend all these clauses witl, reward to 
settled estates to be struck out ol the Bill, especially tire Xslst, wbicli is directly 
opposed to the principle of the Bill ?— Cndoulitedly uiuctiy 

(154. Mr. Whiuside.-] Would not you tliink it ertpedrent. and, ifl may use 
(lie expresion, statesmanlike, so far as we can, now that anew principle is w be- 
applied, to apply ,t to both England and Ireland alike. I am "plakinFwiH 
retereiice to the sale of umucumhered estates ; is not that a new principle?- 

7 °'". '‘i.ering a Bill for the registration of titles in this 
country ? — None lias been liiid before me. 

(150. Might it not be advisable lo postpone such a Bill until it can be ccol- 
Siderrf whether you will iiivent facilities foi- Uie transfer of unincumbered land 
in this country ?— It has been a iavourite project of mine, which 1 have pressed 

UpOD 
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upon many persons, to allow any person to apply to the Court of Chancery in 
England to look into his title, and give him a Parliamentary title, and sell the 
estate for him, only paying in the shape of fees some .small per-centage, such as 
one quarter per cent., whicli would not be much for brokerage for that purpose; 
this if connected with a proper registration of the titles of estates so sol’d, could 
not fail to work a great improvement in the Jaw of real property in this country. 
I firmly believe if tlie consolidation of the Incumbered Estates Comt with the 
Court of Chancery works well in Ii eluiid, that it cannot fail of being introduced 
into tliis country. 

6.57. Do not you think that the new principle which you have pointed out 
iniglu very projjerly be reserved for the consideration of its applicability to both 
countries ?— The fact of reserving the consideration of its applicability, I think, 
would be practically to put it off to an uncertain day. 

C5S. 'J'lieii that Bill for the sale of unsettled estates offers r — Yes. 

65p. Had you not better have it in a separate Bill ; do not you think it would 
be better to reserve it?— As a matter of drawing, I tliink it is more convenient 
in a separate Bill ; I do not think that is a matter of any importance. 

660. C/iain?u/?i.] You have condemned tlie portion of the Bill which relates 
to settled estates, especially clause 151. I presume vou have read that portion 
of the Bill ? — I have read it. 

661. As I understand, you have not read the Bill which passed the Flouse of 
Lords last Session, came down to tlie House of Commons, was read a second 
time, passed tlirough a Select Committee, and was only abandoned in consequence 
of its coming too late from the Select Committee to be biought again to the 
House, with its alterations? — I have not. 

662. And you have not read this portion of the Bill that applies to the sale 
of settled estates except cursorily ? — I have read this portion of the Bill. 

663. You are aware that that portion of the Bill which appears to me to be 
very much misunderstood, is not at all connected with the sale of incumbered or 
unincumbered estates, but it is to enable panics claiming under settlements, 
where they find it for their interest to make certain modificiitions in a settled 
property, to go into the Court of Chancery, and, under ihe superintendence of 
that court, to make tliose alterations ; for instance, it may be very advantageous 
to sell a portion of a settled estate, and bring the fund into court and re-invest 
it; that would be provided for, but as the case at pi’esent stands, it is impossible 
for the owner of a settled estate to sell an acre? — I do not condemn this portion 
of the Bill in the abstract, except one clause in it, 151st. I think it is not in its 
proper place in this Bill ; I should prefer a separate Bill. 

664. I will call your attention to why it was I incorporated it as a portion of 
this Bill. The Bill which came from the House of Lords included Ireland, but 
it was defective in this particular, at least according to our judgment, that the sale 
under it of a settled estate would not confer a Parliamentary title ; it would be 
an ordinary sale in the Court of Clumeery. Do not you concur with mein 
thinking that the sale of an estate without conferring a Parliamentary title would 
prejudice the estate. If you were to sell a settled estate, would it not be neces- 
sary to enable the court to give a Parliamentary title ? — T do not quite see the 
necessity of it. You may direct that every estate sold in the Court of Chancery,, 
which would be the effect, and ought to be the effect when you have united the 
two, should have a Parliaraeniary title ; that is, every estate of a certain charac- 
ter; not the sale of a mere agricultural lease of course ; but then it would not 
be nece.ssary to make these provisions, relating to settled estates, a part of that 
arrangement. 

665. Do you see any objection to its being a part, inasmuch as it is a cognate 
subject ? — When I was first in Parliament there was a question w’hether Quakers 
could be allowed to sit in Parliament. We referred to the Acts of Parliament 
which related to it, and one very important clause was found in an Act of Par- 
liament relating, amongst other thing.?, to horned cattle ; that was called a hotch- 
pot Act of Parliament. It was considered very objectionable to introduce, 
awording to the old practice, provisions relating to distinct things, into one Act 
of Parliament. I think it is desirable to keep them apart and distinct. For some 
purposes you may unite them together ; but it is desirable to avoid the character 
of a hotch-pot Act of Parliament. 

We are informed that the Commissioners are in the habit 
•of sitting four days a week in chambers, and two days a week in full court. 
0-34- G 4 During 



Riglic Hon. the 
Muster of the Rolls. 



10 Maich i8^G. 
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Uisht tlie Daring their sittings iu chambers, which occupy the whole day, ))ai‘tie.s are able 
aster ojttt. o Is. apply to them ; the readiest access is given to tlieui to communicate on any 
10 M-trehTs-e and they lay that down in page 6 as tlie main element of the 

‘ success of their procedure. Do you think if Vice-Chancellors are appointed to do 

the same business, that they will be enabled to sit in chambers during the same' 
period of the day, and to give the same facilities to the parties and solicitors who 
apply to them? — They will, by their clerks. At this moment my clerks have 
persons who are not solicitors at all, apply to them. 

667. You think the Vice-Chancellor would give exactly the same facilities 
to the public as those which are afforded by the Incumbered Estates Commis- 
sioners ? — His clerk would. 



^66S. Mr. fVhiteside.'] I wish to call your attention to a passage in the answer 
of Mr. Rolleston, at page 52 of the Appendix, “ I know many cases of hardship 
have arisen from parties having actually lost valuable interests in land by not 
being served with notice, or being otherwise informed of the proceedings to 
sell, as bearing on their interests ; and I have had many cases before rne exem- 
plifying this; for instance, middlemen holding valuable interests under the 
owner by leases, and their tenants being the occupiers, the latter are the persons, 
served with the notice and returned on the rental, and after tlie sale the middle 
interest is gone, as the occupier has too often a direct intej-est in not lettino- his 
immediate landlord know anything of the notice did that passage attract%our- 
attention r Yes ; but I should wish to have more evidence upon tlie subject. 

069. In the sale of estates you are a\vare that the rights of every tenant as 
well ^ or the owners ot the estates have to be fixed and adjudicated upon bv the' 
court:— Yes, I am aware of that. 



670. In the case put, if the occupier be from year to year, and the person 
over him a middleman living in England, if he does not get notice of the cove- 
nant of release la England, his lease is gene by the settlement of the rental ; does- 
not that impose additional labour and responsibility upon the person directing- 

and controlling the sale of estates?— It does. ° 



Jovis, 13 * die Martii, 1856. 
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Charles James Hargreave, Esq., called in ; and further Examined. 

671 IS there anything in the evidence you have given that von wish to. 
correct .-—If you refer to Question 182 , vou wiU find that T . 
tenant holds from the middleman, and not from the landlord rh!v 

gate in any way the landlord’s title ; the lanArd n?av S a m' 

rS^tellie'L^ 

sell the fee, tlien the tenants, when served wilhTnoUce if tL'vTte'" "d 

honest tenants, would disclose whether they hold nnder^’/e meTne 
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of course, oilier means of ascertaining wlietlier a mesne interest exists. A luesue 
interest, if it is of any value, will generally appear upon the register. 

673. If it does not appear upon the register, you do not take any means to 
inform yourself of it '—Except the knowledge of the person who has the car- 
riage of the sale ; if lie be the owner or the owner’s solicitor, he is almost sure 
to know what is the nature of tile leases upon the property. 

674. If there should be any doubt upon the subject, would you not think it 
right to examine the tenant with respect to the tenure on which he holds his 
lease ?— A case might occur in which that course might be desirable ; I do not 
think it would often happen ; the leases are generally well known. 

675. Y'oii would take that course if you lliought it were essentij to including 
all the interests? — It we thought it conducive to the interests of justice we 
sboulcl adopt tiiat course. 

676. Ckiinnan.']^ Is it not tlie case, according to the law of Ireland, that in 

order to get priority ibr a lease over 21 years, it requires to be registered: I 

tliink the law is, that if the lease is for more than 31 years, or fs made at a 
rent under two-tl)irds or some large fraction of the value, it must be reo-istered 
in order to acquire priority over the sale. ” 

677. And in order to maintain its priority over a subsequent lease ?— Yes or 

so as to bind a purcliaser. ^ 

678. Witli your knowledge of Ireland, according to the general practice, the 

leases of the character described are generally registered, are they not? They 

are. 

67p. Is not a part of your process towards effecting a sale, to direct registry 
searches? — It is; but tliose registry searches are not always made before the 
sale. 

6S0. In the course of the searches, if there are leases of the character which 
have been spoken of, the search would disclose them, would it not? — The search 
would disclose them if they were registered. 

681. In the ordinary course, would such information by registry searches be 
brought before the Commissioners in time to prevent the injury of sellin°- the 
^tate discharged of the lease? — It would not necessarily be brought before the 
Commissioners so jxs to prevent the sale of the estate discharged from tjie lease, 
hut it would be brought before the Commissioners before the funds were 
distributed. 

6b2- Tiien supposiiig you were selling the fee, or more technically speakino- 
selling the land, and it turned out after you had sold the land, discharged of dl 
mesne interests, that there was a middle interest, the only i*emedy you would have 
to give the man who had lost his interest would be compensation out of the 
funds, would it not ? — That would be the only compensation. 

683. Although the formal searches may not be made before the sale, that is, 
the negative searches, is it not usual for the solicitor having the conduct of the 

^le to make a registry search, with a view to ascertain how the title stands? 

He generally makes a common search, as distinguished from a negative search, 
lor the }iiirpose of enabling him to present a proper petition. 

6154. That would disclose a lease ? — Yes, if it was regiatered. 

085. Is not the only difference between common searches and negative searches, 
that the solicitor makes the common search, and the negative search is made by 
the registi'y officer, who is answerable for its correctness ? — I think we are not 
using precisely the renns which are used in Ireland ; the term which is used for 
the species of search which the solicitor makes is “ hand search the common 
s^rch IS a peculiar kind of search made by the officer, for which, I believe, the 
otlicer IS not responsible. 

tv common search be made correctly, it equally discloses anythine: 

that affects the title ?— No doubt. J J J b 

087. In addition to making the searches, does not the publication of your 
no ices, m reference to sales, on tenants, and otherwise, which publication is so 
veiy extensive, render very remote the danger that any one having a real 
n eiest will not get notice, so that he may come in and make his claim ?— I 
don * almost excludes the possibility of any serious injury being 

fi1 f your own knowledge known any instance in which a valu- 

e middle interest lias been actually sacrificed by a sale? — I have not ; I have 
nown middlemen come forward, and pretend to have valuable interest when 
^• 34 - H their 
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their interest? were reallv of no valaeat all, and there was a good deal of reason to 
believe that they knew of the proceedings, and they were only liaugmg back for 
the purpose of coiuiug forward with a cl iini for compensation. 

0S9. Somerinies it. may happen that they are not displeased to get rid of a 
lease, and then to come forward and claim compensation ? — No doubt. 

Oqo. Have there been cases in which 3'ou have sold the fee simple of laud 
discharged of leases, and leases have afterwards turned up, whether they have 
been of^value or not ?— I think some cases might have occtuTcd ; I cannot call 
any to mind at present. 

if the Committee will have the goodness to refer to Questions 214 and 213 , 
they will find that I stated that in an ordinary case I thought a sale might be 
had*^ in two rears, and th.at in a case of extreme difficulty I thought a sale might 
be had in three veavs. Upon consideration, 1 tliink I have overstated those periods ; 
I would be mtlier disposed to say that in an ordinary case a sale might be had, 

I should think, in one vear, aiuCthe case might be cumplet.ely closed in 13 to 18 
months ; in a case of 'difficulty I suppose you might increase those periods by 
perhaps 30 per cent. On finding chat I had made a statement, which occurred 
to me upon consiclerution to be an over-statement, I wrote to Mr. Longfield, and 
asked for his opinion upon the subject, and, if I have the permission of the Com- 
mittee. I shall be glad to read what he says: “ If a petition were presented in 
November for sale of an estate of, say from 300 /. to 1 , 500 /. a year, the estate 
might be 'sold, and the funds entirely distributed before the following summer 
vacation. A few such cases were wound up by me within that period last year; 
but the average time is more owing to the difficulty of making out the title and 
ascertaining where the deeds are ; delays in procuring the required searches in 
the register offices; litigations with the tenants, &.C.; these extend the average 
time to two years. The average is continually varying. An enormous mass of 
petitions were presented within the first two years ; of those the most expedition s 
being first disposed of, and not liaving to compete with any arrears, made the 
average |.)eriod between petition anil sale appear very small ; after a while the 
tardy ones came into account, with delay still further increased by pi’essuve of 
business, and then the average period or duration of a ntatter appeared very long. 
Now the ai-erage is lessening again, and I see no difficulty in selling an ordinary 
estate, and distributing the purchase money within a year, where the parties 
desire expedition. There would be occasional delays caused by pressure of busi- 
ness, a blundering attorney, a sale adjourned for want of purchasers, or other 
accidental circumstances, But on the whole, I think the average period is de- 
creasing and tending to the period above named.” 

691 . Mr. .S'. Fiizgevald.^^ Do von meati to sav that if a petition is presented, and 
it is not taken out of its turn, tliat a sale would take place in nine months, or in 
less than a year? — I do not think it could be done unless the case was taken out 
of its turn ; but there is nothing that can be called the regular turn in these 
cases. In many of tire cases the parties are very anxious to proceed with 
unusual expedition, because they have a great object in view, and in other cases 
they are not. 

692. If a petition for sale were put at the bottom of the list of petitions which 
are presented unfiated, do you think a sale could take place W'itliin a year? — 
Not if it always remained at the bottom of the list. 

693. If it were put at the bottom now, and you worked consecutively through 
each petition and fiated it, investigated the title, and so forth, just in the order 
in wliich the petitions had been presented, do you think any petition presented 
now could be got through in the course of a year? — What I wish to convey is 
this, that if a petition is presented now by a person who is anxious to press it 
forward, there are sure to be other cases which the parties are not anxious to 
press forward, and it would naturally happen that that petition acquires a kind 
of priority. If every one in the court was pressing their cases in the same way, 
it would not be possible to get a sale in the course of a year. 

694. Chairman.'] You do take petitions rather out of their order, according as 
they are ready, do you not r — The orders are made in rotation. The petitions 
are fiated as they come in, and after that it depends very much upon the vigi- 
lance of the attorney. 

695. The circumstances of the estate may be such that even with great dili- 
gence you could not complete the sale within two or three years ?•— A case may 
occur, undoubtedly, which would require that period. 

696.- Sir 
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6g6. Sir B. Perry.'] Master Brooke gives an account of the average of the 
sales in his office, and in tliut evidence he states that the average of ordinary 
cases is 17 months ; are you aware of that fact r — I think he states that in his 
evidence ; the number of sales in the Master’s Office is exceedingly small. 

dgy. Has not Master Brooke more tlnm any of the other Masters- — He may. 
A considerable number of those sales are little residues of the estates of which 
the Commissioners sold the great bulk; there has been some little property lelt 
which did not fall wiiliin the jurisdiction of the Commis.sionei's ; probably it 
niight be a lease of not sufficient duration to come within the jurisdiction of*^the 
Commissioners ; in that case tliey went into the Master’s Office ; that constitutes 
one portion of the cases in which the Masters sell ; another portion is the cases 
in which the Masters have sold, but have never ctniveyed ; they were not able 
to make out a title in the Court of Chancery and the purchaser was disclmrged, 
and subsequently a petition has been brouglit into tlie Incumbered Estates Court 
and there tlie conveyance was e.xecnted. 

69S. Does that period oi' 17 months for a side which is mentioned in Master 
Brookes evidence, at page 39, include the distribution as well as the sale ? — 
It would not in the Court of Chancery include the distribution; it would vir- 
tually include the ascertainment of the riglits of the parties, because the report 
which deternnnes the priorities is settled befoi'C the sale. 

699. Taking the period required for the sale in your court of estates of a more 
com])iicated character than those sold in the Court of Cljancery, what have been 
the comparative advaiiteges of the two coui’ts ■? — That is very difficult to say. I 
should think if the Coui't of Chancery had tlie same power of making out a title 
which we have, if a petition was presented in the Court of Chancery now, where 
they have no arrears of business of that, ciiaracter, and at the same time a petition 
was presented to us, I tliink, ordinarily a prior sale would be effected in Chan- 
cery; but that would be only in tlie first few cases. 

700. Is not this the conclusion, timt if it takes 17 months to get a sale in tlie 
Court of Chancery, and you take a sliorter perioil, the advantage is with the 
Incumbered Estates Court ? — I believe onr practice is more e.xpeditious than 
theirs. 



701. Their sales arc ordinarily sales of the residue of matters that have come 
before you ? — Tliey are partly of that character. 

702. Chairman.] You sell at an early stage of the proceedings, do yon not ? 
— We sell at an early stage of the proceedings ; we generally sell before the incum- 
brances are fully ascertained, because we are not bound to give the owner any 
opportunity of redeeming. In the Court of Chancery the o'vner must have an 
opportunity of redeeming before the sale, therefore it is necessary to take account 
of what is due. 



703. In fact, in the Court of Chancery, the rights of the claimants upon an 
incumbered estate have to be ascerfauued, a report has to be made, and final 
decree obtained before the sale takes place ? — That is so. 

7<j4‘ The sale may be described as the last important step in the Court of 
Chancery, whereas in the Incumbered Estates Court the. sale is the first ; is not 
that sor — Yes ; in the Incumbered Estates Court the proceedings go on more con- 
currently than tliey do in the Court of Chancery ; we are taking steps towards 
settling- the rental, and reading the title, while at the same time, they are pro- 
ceeding to ascertain wiiat the demands upon the estates are. 

705. Sir E. Perry.] You spoke of sale and distribution in your court in that 
extract which you read from Mr. Longfield’s letter ? — I mentioned both. 

706. In. round numbers, what is the average time in which a vigilant party 
could get a sale and distribution ; I want to compare it with the proceedings in 
the Master’s Office? — I think Mr. Longfield states a year ; my own opinion is 
that jt would be more than a year, from 15 to 18 months. 

, 7^- Therefore the comparison is a year in your court against 17 months in 
” Office ? — I am not prepared to say that that is exactly the fact. 

708. CluiiTman.'] What was the date of the first sale in your court? — I tliink 
It was in February 1850. 

/09' You commenced operations on the 2d of November 1849, and you had a 
sae as early as February 1850 ? — I think so ; I am not sure that it was not 
January 1850. 

710. Had you not the sale of a large estate of Mr. O’Connell, of Grena, in 
®-34- H 2 March 



C. Hargrea-. 
Esq. 
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c. Marcli or April ?— I do not recollect the date ; I know it was one of the early 

^ If it were not for the extreme arrear in the Incumbered Estates Court, 

i3,Waich 1856. -^ould there be anything in the practice or the procedure of the court to pre- 
vent your having a sale now at the end of three or four months from the time 
of presenting the petition? — I do not think there would ; if there were only 
one case in court, I could sell in four montljs, and distribute the proceeds of the 
sale in two more. 

71a. In fact, you are interfered with by the existing business?— Of course. 

7] 3. Sir J. (jraham.] When did the distribution take place in the two sales 
which were first effected?— I do not know ; I have no doubt it was soon after 
the sale ; the O’Connell case was a very heavy case ; there was a good deal of 
litigaiion, and I think a considerable period of time elapsed before the last dis- 
tiibution was made ; I have no doubt, however, that we distributed the bulk of 
the funds in that case early after the sale. We are in the habit of distributing 
the bulk of the funds, withholding a sufficient portion of the purchase money to 
await the result of litigation with respect to unascertained claims. 

714. You set aside a balance w hich you think sufficient to meet those claims ? 
— A sum amply sufficient in any event to satisfy the claims. 

715. Chairman.'] Did not your advertisement for the first sale, the posting, as 
it is technically called, appear in the month of January 1850 , before the court 
had been much more than two months in operation? — 1 think it is very likely. 

716. Mr. E. Ellice.] I think before you were appointed one of the Commis- 
sioners of the Incumbered Estates Court, your study and practice in England 
had been specially devoted to conveyancing? — It had. 

717. The Master of tlie Rolls stated in his evidence that he had recommended 
Mr. Longfield and yourself to the G overnment to be two of those Commissioners, 
from the great reputation which you botli enjoyed in tliat particular branch ? — 
Yes. 

71S. May it not happen that although a skilful conveyancer would be a good 
equity lawyer, and a good equity Judge, that a g’ood equity Judge or lawyer in 
other respects may not be a skilful conveyancer? — dbe Master of the Rolls 
stated so in his evidence, and I am rather disposed to concur in that view. 

71C). The Master of the Rolls also stated that he should be very sorry, with 
all his experience as a Judge in this country, to undertake the duties of a Com- 
missioner of the Incumbered Estates Court in Ireland, from Ins not being so 
perfectly master of the science of convej'^ancing ? — He did ; he rather intimated, 

I think, that it would be necessary for him to go back to be educated for a fevr 
months again before he assumed such duties. 

720. Do not you think that considerable risk might be incurred in Ireland 
if the business, which has been so satisfactorily transacted by the Incumbered 
Estate Commissioners, in consequence of tbeir skill in conveyancing, were sent 
to be transacted in a court where the Judges have not necessarily the same 
knowledge? — Unless the Legislature were satisfied that the Judges practically 
possessed that knowledge, it would be a monstrous thing to send business of that 
character to them. 

721. As the equity Judges iu this country, not being required to examine 
titles upon the sale of land, arid to give judgment that the titles are satisfactory, 
can transact equally well all the other business of a court of equity without 
that practice, would not Judges of that description be generally appointed 
in Ireland? — The Judges appointed, I presume, would be generally selected 
from the Irish Bar. 

722. Have not equity Judges hitherto been selected from their general know- 
ledge of the equity branch of the law?— They have been selected from their 
knowledge of equity law, which includes of course real property law. 

723. Chau'man.] Could it possibly happen that you could have a gentleman 
to fill the office of Vice-Chancellor, that is, a Judge of the Court of Chancery, 
without his being a thorough master of the law of real property ?— He must neces- 
sarily be a thorough master of the law of real property ; he might not, however, 
be familiar with abstracts of title, but he would be able to dispose satisfactorily of 
all questions which were argued before him. I do not know whether he would, 
if he had had no practice upon tlie subject, be able to deal with cases of title, 
arising upon the abstract where he had to deal with the matter ex parte. 

724. Mr. E. Ellice.] You consider that the Master of the Rolls has a compe- 

tent 
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tent knowledge of the law of real property, although he might not be a skilful 

conveyancer ? — Yes. 

725. Chairman^ Do you confine your answer to the Master of the Rolls not 
being thoroughly acquainted with the mechanical part of conveyancino- ? — I 
would not call it the mechanical part of conveyancing. 

726. Am 1 to understand you to suy that he would not be familiar with the 
form of an abstract of title, or competent to read, or deal with it, or discover its 
defects? — I tliink he would not be so competent, in that respect, as a person who 
had had special education and training- in that branch of the law. 

727. Mr. io. Ellice.'] Might it not be very dangerous to commit the further 
power which it is sought to be conferred by this Bill upon the courts of equity in 
Ireland, to give Parliamentary titles to unincutnherod estates, to Judges who are 
not at the same time skilful conveyancers r— Unless they become by their prac- 
tice skilful conveyancers it would be a very dangerous thing. 

728. Chairman.] Are you aware that according to the present system in the 
Court of Chancery in Ireland, in every sale ol' an estate there is a regular 
abstract of title prepared, which it is the Master’s duty to examine ? — 1 am not 
aware that it is the practice of the Masters to e.xamine the abstract of title in the 
sense in -which counsel for a purchaser investigates the title. I think tlie Master's 
duty is to see that the abstract is regular in form, and that there is counsel’s 
opinion upn it stating that the title is a good one ; I do not think he reads the 
abstract himself. 

729. Is it not the fact tliat he does not look at the abstract of title; that he 
lias counsel’s opinion upon it, which lie reads to see whether upon the face of 
it it presents a good title? — I am not able to say o.\actly how that is; lam 
under the impression that the Musters do not read the abstract of title. 

730. Take the jiosition of the Master of the Rolls in Ireland ; one of the things 
which he has constantly to decide upon is this, when an estate has been .sold 
upon ihe abstract of title, and objections are taken to the title, the parties come 
before him to decide whether the olijcctions arc good or not? — I am aware of 
that; I have no doubt that the Master of the Rolls and all the Judges in Ireland 
are able to dispose of questions of tlmt .sort; they have a particular point to 
decide which is argued by counsel before them, and their knowledge of the law 
enables tliem to determine it. 

73 ^- Mr. E. Ellice.] Those are contested questions, are they not? — Yes. 

732. Chairman.] Do you know, according to the practice in Ireland, that a 
large portion of the practice of every Chancery barrister of any eminence is 
examining for his clients tlie abstracts of title wkich are from time to time laid 
before him - — No doubt that is the case. 1 am very far indeed from suggesting 
that there are not persons in Ireland perfectly competent to discharge the duties 
of such an office ; nothing of the sort occurred to me. 

733 - Have you not had before the. Incumbered Estates Court a great many 
abstracts of title, upon which coimscrs opinion has been obtained r — Yes ; I have 
constantly myself directed coimsers opinion to be taken upon them. 

734 - Are you aware tlmt a great portion of the practice of Mr. Brewster, a 
most erninent conveyancer at the Chancery Bar, is examining abstracts of title 
•and giving opinions upon them ? — I was not aware of it ; it may be so. 

73 . 5 ' M’ill you explain, to me how a man can be a Judge and can be a thorough 
master of the law of real property, and yet unfit to deal with tj)e peculiar class of 
business which requires only a knowledge of the law of real property, and a 
careful reading of the abstracts of title which are laid before him ? — I should be 
mdisposed to say that he is unfit for it ; I merely say that he is not so fit for it 
■as a person who has specially devoted himself to that portion of business. A 
uerson who has been in the habit of reading abstracts and forming opinions upon 
ong and complex deeds and circumstances of title, acquires a peculiar aptitude 
or disenvering defects in the title, wliicli a Judge who has nothing to do but 
0 rule the particular points which are brought before him, would not acquire. 

730. Sir E. Perjy.] Is not conveyancing a kind of science in itself? — Yes ; in 

ogland it has been made a separate branch of the law, and a considerable 
number ofbarristers devote themselves specially to that branch. 

737 - Chainnan.] Is not tlie opinion which you have formed based upon what 
}ou suppose to be the practice in this country? — My [experience is of course 

nved mainly from the practice in this country. 

®- 34 - „ 3 73S. Are 
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738. Are there not a class of gentlemen who devote themselves to convey- 
ancing? — Yes. 

739. I believe there is no such class in Ireland ? — I do not think there is any 
class, nor indeed am I aware of any individual barrister who does so. I think 
there are some men who are generally reported to have rather a desire to take 
conveyancing business than to do court business. 

740. Are you aware, from your acquaintance with the country, that a part of 
tlie practice of every Chancery barrister of any eminence is the daily examina- 
tion of abstracts of title? — I would not say the daily examination of abstracts of 
title; they advise on abstracts of title in the ordinary course of business. 

741. Is not this the disiinctiou between tiie tw’o classes, that in England a 
Chancery barrister confines himself to (Iiancery business, and the questions 
which arise in every-day practice at the Chancery Bar, but in Ireland a barrister 
does not so confine himself, but he also performs the duties of a conveyancer? — 
The distinction rests pretty much upon that foundation. 

742. Ill addition to the examination of abstract of title, is there not amongst 
the junior members of the Chauceiy Bar a considerable portion of business in 
drafting deeds r — Yes 5 settling deeds it is called. 

743. Having regard to the pi’actice which exists in Ireland, supposing a Judge 
to be selected from the L ish Bar, take for instance the Master of the Rolls ; with 
a great practice, such as I have described, and a tiiorough knowledge of the law 
of real property, do you think he would not be fit to deal with this new busi- 
ness? — -I think you may refer to the Master of the Rolls’s own evidence upon 
the subject; it y'ou turn to his evidence, you would infer from it that he does 
not think himself competent to take this class of business. 

744. As I understand, your opinion is this, that in order to fill this office pro- 
perly, tlie Judge should not be a mere equity lawyer ; tiiat he should not alone 
be acquainted with the principles, the authorities, and the practice of the Court 
of Chancery, but he should in addition be a practical conveyancer ?— I think he 
should be able to become a practical conveyancer within a very short time. 

745. Mr. E. Ellice'^ Are you of opinion with the Master of the Rolls, that 
none but a thorough couveyaucer is really to be trusted to say that this is an 
estate to which you may safely give a Parliamentary title, and also to say that 
no persons can make a claim upon it? — I am substantially of that opinion; 
I would use the term “conveyancer,” not merely in the sense of a person who 
has actually practised as a conveyancer, but a person who is skilful as a con- 
veyancer. 

746. Mr. Henley . 1 \Vith reference to a permanent system of judicature in the 

country, do you think it safe that a power of that kind should be given to any 
Judge, however well trained jis a conveyancer he may have been, or do not you 
ttiiuk It would be safer to leave it to the Judge acting upon evidence ?— It would 
not be possible to_ administer a system of granting Parliamentary titles by a 
Judge acting entirely upon the evidence ; he must, to a great extent, act 
ea.' parte. ° 

747- Is it not the practice of the English Court of Chancery to refer questions 
ot titles to estates to conveyancers appointed by the Court' who examine the 
titles, and give evidence upon them?— Yes ; and I think it would be probably 
a very good system, provided the Judge did not consider that that at all released 
him from the responsibility of looking into the title ; in England that course is 
adopted because there is a class of gentlemen who especially devote themselves 
to that branch of the law ; in Ireland there is no class of persons from which 
a court ot conveyancers or conveyancing counsel could be selected. 

f specially trained to that business, 

tncfp.h nothing else, I suppose there must be other lawyers in Ireland who, 
J devote much of their time aud emdv to the titles 

business along with the other ordinary busi- 

ness that comes before them. 

749. Do you think that any of those gentlemen are as competent to form an 
Z Tv "'ho have given their attention 

rbTTt Ti subject and who are called conveyancers ?— Speaking in the 

^ rf 1*°”^ exclusively to the 

subject would be more likely to be excellent conveyancers than those wio take 
It with other business; at the same time, I have no doubt many barristers in 
Jrelaud are perfectly competent to deal with questions of title. ^ 

750. Take 
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’nacle by a coiivtyiiiiccr to the Jmlje. in 
tviucii tni' Judge s attfutioii IS called to particular points in ttie titl-- Ir^ would 
not be re eased from exercisiog- his judgment as to whether or uor tiie couvev 
ancer liaci given sound reasons for the conclusioo to which he had cmiie-— I tliiuk 
that a Judge ought not, when conferring a ParlinmernaiT title, to feel reh-a..^rl 
from that responsibility. 

7.51. D.3 yon think, looking at the general law and practice, that Juiln-esin 
Equity would leel themselves released from that responsibilitv 1 — I should con 
sider It would become their duty to do this; I take it for gT, lined that every 
•liidge would do that wliicli is his duty, and that would be only a part of his dutvf 

75c. Sir J. Oraham.'] Yon think a Judge, trained as a eonvevnucer would he 
more expert lu mvestigutiag- titles than a Judge wdio hud only iiivestio-ated titles 
as a part of ins general business ?— If ,ve are lalking of persons of the same 
ability, It would lollow almost as a natural consequence. 

753- Your attention h^ been called to the return of Master Brooke, wiio has 

eftected 18 sales ; you will see a list of them at page 39 ; according- to the prac- 
tice in the Master’s Office, such as you understand it, is the investigation of tJie 
tiUe by the Master different from the investigation of the title before the Jiido'es 
ot the Incumbered Estates Court r— I think ii is quite different. “ 

754- Will you point out tlie. difference, as you understand it, between the in- 
vestigation ot the title by a Master, as liithcrto exercised, contrasted with the 
mvestigaiion of the title by the Commissioners of the Incumbered E>^tates Conn : 
—I think ali that the Master does is to see that the abstract is correct in point 
of loim, aud that there is tlie opinion of counsel upon it, certifying to the effect 
that a good title is deduced, or stating what particular points ought to be attended 
^before that title is made satisfactory; but it very frequently happens that a 
Master approves a title, and a sale takes place, aud then the purchaser’s counsel 
nnds a defect in the title, and the purchaser is discharged from the sale; that is 
exceediugly common. "With the Incumbered Estates Commissioiiers that par- 
ticular circumstance of the discharge of a purchaser can never happen, because 
nece^SHrily he gets a Parliamentary title; therefore what the Coinmissioner does 
IS himself, personally, after liaving had the abstract of title noted by his exa- 
miner, to read the abstract of title with the aid of those notes, to direct the 
necessary searches, and to exercise his own judgment upon every question that 



155- Is not the investigation of title by the Commissioners of the Incumbered 
Estates Court, practically, more searching than the investigation of the Masters ? 
— I think it is, aud I think it oug'ht to be. 

756. Is there not this diffei’euce in the result, that an error made by a 
Commissioner of the Incumbered Estates Court is irretrievable, and an error 
made a Master is subject to a re-hearing ?— An error made by a Commissioner 
of the Incumbered Estates Court upon a question of title is not necessarily ine- 
trievable; because if the party, before the sale, comes forward and makes his 
claim, then his claim, if it turns out to be a sound one, is allowed ; and if at any 
time before the distribution of the funds he establishes a title, lie can get, not 
exactly the property, but he can have compensation for its value out of the pur- 
cjiase-money. 

7.5 7* Is the balance reserved, after partial distribution, always sufficient to 
meet dormant claims of that description ? — No ; I assume that the party comes 
forward within a very reasonable time; because we undoubtedly distribute the 
whole of the funds as soon as we possibly can. 

758- If an errer unfortunately had been committed, although the party should 
establish the validity of liis claim, the funds not being forthcoming, full equity 
cannot be done to him r — I think then he is necessarily injured; his claim, 
however, generally speaking, would be something that would appear upon the 
registry search. 

759- Sir E. Perry.'] I see Mr. Longfield, at page 48, states that the difference 
between your sales and the Masters’ sales is, that in your case the Commissioners 
really investigate the title themselves, but that in the case of Masters’ sales the 
Masters in Chancery do not investigate the titles themselves ? — I believe that is 
the case. 

700. Is it not the course, both in this country and in Ireland, in a sale in the 
Master’s Office for the Master to hand over the investigation of the title to the 
•counsel and solicitors of the parties ? — He does. 

0.34. H 4 761. Therefore 
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C. J. Bargrcaee, 761. Therefore tlieve is not the same investigation by the Master, and you 
have not the same security of the Masters judgment upon the title as you have 
on the Cornmissiouer’s investigations — There is very little of what you vvould 

13 March 1856. call judicial investigation of the title in Chancery. 

762. You have been asked as to the conveyancing knowledge required in the 
Commissioners. If Vice-Chancellors are to be appointed, would it not be the 
duty of the Executive always to select the best equity pi’actitiouevs, and ai’e 
not they the men who make themselves the best known for their advocac3^? — 
I am not prepared to sav what the duties of the Executive would be ; that cir- 
cumstance of course would influence them very largely indeed. 

763. Has it not been constantly the case, both in this country and in Ireland, 
that the finest equity lawj’ers have not been what are called conveyancers ?— 
That is the c<ise. 

764. If such men are appointed as have hitiierto been appointed, and the 
incumbered estates business is referred to the Vice-Chancellors, is it not probable 
that the Vice-Cliancellors would refer this matter of the investigation of titles 
to their cliief clerks ? — If the Vice-Chancellor found that he was not able to do 
it himself without excessive labour he w'ould do that. I assume, however, that 
proper persons would be appointed, and that they would do their duty. 

76,5. I am talking of first-rate equity lawyers who are no conveyancers, but 
men eminent in advocacy ; if that is so, and if such men are appointed Vice- 
Chancellors (and it would be very hard upon the profession if they were not), 
does not it seem to you to follow necessarily that tliey will be obliged to refer 
these matters of investigation of title to their cliief clerks ? — I think that must 
follow; if they felt themselves incompetent to deal with the subject themselves, 
they would of course be more likely to refer it to their chief clerks. 

706. I see that i\Ir. Longfield, the brother of the Commissioner, states that 
the investigation of abstracts, and so on, is a most irksome business. “ Every 
barrister could state, tliat of all his business, the most laborious and tedious, that 
requiring most care, and involving the heaviest responsibility, is advising on 
titles.” If an equity lawyer of 50 years of age were appointed to that branch, 
would it not be an extremely irksome part of his business to begin again to make 
himself master of it ? — It would, if he had not been in the habit of dealing with 
questions of that sort, be a very irksome business. It is the kind of business- 
which the Commissioners have been in the habit of doing privately at home; which 
they are not able to do during the daytime when they are ordinarily engaged in 
hearing motions. 

767. This court which is proposed to be made permanent lias not any- 
thing similar to it in the world, with the power of granting Parliamentary titles 
to estates witliout any litigation ? — I am not aware of anything of tiie sort except 
the West India Incumbered Estates Act, which was passed last Session, but 
which has not yet been brought into operation. 

766. Being an anomalous court, which is only justified by its great utility, 
does not it form the foundation of your court that the most eminent men versed 
in this particular science should be appointed to superintend it ? — If they had 
no other Innctions to perform, then you would have regard peculiarly to their 
conveyancing knowledge; if they have other duties to perform, tlien persons 
must be selected who are the best adapted to the whole of those various classes 
of business taken together. 

769. Would not there be a danger of selling one man’s property to pay another 
man’s debts, if the duty of investigating the title is transferred from the 
Judge to the chief clerk r — I thinK there would be. The chief clerk might, how- 
ever, be as competent a man as the Judge, but that would be an accidental 
circumstance. 

770. Throughout your evidence I observe that you always qualify the pro- 

priety of transferring the Incumbered Estates Court to the Court of Chanceiw, 
by supposing that tlie same investigation of title would be given by the new 
Judges as that which has been given by the Commissioners?— My own opinion 
i.s that the examination of the title by the Judge ouuht to be continued as a part 
of the system. “ ^ 

771. If that examination of the title by the Judge is diminished, in your 

opinion It will impede tlie safe working of the court ?— I am disposed to think 
It would. ^ 

77-2. Mr. E. Ellice.'\ Is not the examination which takes place in your jire- 

sent 
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sent office by your examiner mucli tbe same, except tliat it is more exceditions f r h 
and less expensive than it is by a reference from the Court of Cbaneer 7 r 
Master in the Court of Chancery ?-No ; indeed I do iiorihil^^e" 

analogy betiveen llioso two things. What the examiner does is somethiJi „f "3 ’8««- 

this sort ; he first sees that tl.e abstract of title is brought in in a proper form^ hi 

then vouches that abstract, as it is called, tliat is, he examines the ibstract with 

the title deeds or copies, in order to see that all the material parts of the deeds 

are fully stated upon the abstract. In my office the practice has been for tee 

examiner to make a kind of epitome of the abstract of title i to enter in a book 

a note of each deed that appears upon the abstract ; then at a subsequent period 

when I have ime and leisure I take up the note, and by that note I L aS 

to deal with the abstract of title in a much shorter space of time than I could 

read and consider u without the note. ^ ^uuiu 

773. In what respect does that much differ from the process before il,. 

Master f-The proems before the Master is different: I anf rather Ider t o 

rC°" ’’’ ^ ^ 

774. Does riot the Master report the title, as he has examined it, to the court 
and does not the court proceed upon his report? — I believe that is so 

775- Therefore all the time and expense which is necessary in consequence of 
the reference from he court to the Master in that caie is saved by the 
proceedings that take place before the Commissioners ?-I think you are 
rather considering the case of a suit for specific performance, where there has 
been a contract for sale ; m that case the court refers it to the Master to ascertain 
whether a good title is shown or not ; rn the Court of Chancery, in an ordinary 
case of the sale of an estate by incumbrancers, I am not aware that there is any 
special reference to the Master on the subject of title ; it does come before him 
dfv “f business under some general rule, and he has to cer- 

tity that the title is satisfactory, but ho does not give that certificate from a ner- 
sonal examination ol the abstract of title. ^ 

retlrmo»T ^ugfield’s practice the same as yours with 

sttS differLT" ‘ ' ““ ™ 

ordinary\XT™^es™^ investigates the title in making an 

of Ireland which have realised about 17 millions 

ot money, have you not ? — We have. 

779 - D 13 stated by the Commissioners in their report, that, on the whole, the 
business has been transacted to the satisfaction of the community in Ireland; 

IVfdVu M T tobeh’evo, that the personal investigation of 

by Mr. Longheld and yourself has been one of the causes of that satis- 
,1,7™:' f ‘ y.™ have given equal satisfaction if you had acted upon 

the opmion of chief clerks ?-I thmk tlie opinion of the public would have been 
fh! ,r 1 r upon the opinion of chief clerks ; I do not think 

^ . unitious upon the subject of dormant interests, or that class 

viEI v" ” 1 “ duuger of being extinguished by Parliamentary titles, 

nf * therefore that the public are indifferent to the administration 

or equity ?-I would hardly call that feeling indifference to the admi- 
ni,stration of justice or equity. 

'^*'0 purchaser is perfectly satisfied with the operation ?— 
les ; It IS there where the advantage is. 

TT1 low me to call your attention to Master Henn’s evidence, at pajje 33, 

timp a statement of the practice of the Court of Chancery; The 

ahnrfpiv X® allowed for payment, unless where the respondent consents to a 
for i-lip ^ months; and if the money is not then paid, the solicitor 

proceeds to make out the abstract of title, which he lays before 
searphpl gives his opinion, and directs the necessary searches; when the 
avain which not unfrequently occupies a long time, the case is 

that mo counsel for his opinion, having regard to the different acts 

ODiiiion^tS?^.^fi^ particularly the registry searches ; if, in counsel’s 

summonR fo satisfactory, the solicitor for the petitioner then takes out a 

tion hp Rpp/ Master to inspect and approve of the title, and if, on inspec- 
he unrm t>, ^ to dissent from or doubt the correctness of the opinion, 

2 . ^ production of an affidavit tiiat all the deeds necessary for evidencing 

I the 
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the title are lo(l«-ed in the Master’s Office, or are within the procurement of tire 
solicitor, signs a°certifioate that he has inspected the abstract, and that it is, in 
his opinion, a compliance with the 138 th General Order ot the 27 th March 18 . 13 . 

S3 March 1S56. If the Master has anv doubt as to the opinion, he conters with counsel,^ and it the 
counsel, either then or in his original opinion, states that any conditions of sale 
are necessary, a summons is issued for the Master to settle conditions, and not 
until they ai-e settled and approved of by him does he sign the necessary certi- 
ficate.” That is the evidence of Mr. Henn, who has been 36 years a Master in 
Chancery '—I believe that is substantially what is done ; it is obvious that it is 
all done upon the certificate of counsel. Although he says he inspects the abstract 
of title I do not believe for a moment that he reads the abstract from beginning 
to end ’with the view of considering it and forming a personal opinion upon the 

^ 7S3. Yon are aware that a practitioner in Ireland in the Court of Chancery 
does not confine himself strictly to Chancery practice ?— No. 

7S4. Can you tell me whether, in your judgment, any advantages flow from 
what I may call the Irish system, that is, a barrister not confining himself to one 
line of practice? — I think there is some advantage in a barrister practising also 
at the Common Law Bar. I think going circuit is, to some e.vtent, an advan- 
taoe altliongh there are some points in which I consider it a disadvantage. On 
the whole, I do not think it is desirable for barristers to commit themselves to 
limited fields of operation. . tt , 

785. Do not you think there is an advantage, that a person who is hkeiy to 
fill the position of an Equity Judge has not alone practised in Ciiancery, but 
that lie has acquired in early life, from settling drafts, perusing abstracts of 
title, living his opinion unon them, and having his clients deal upon the faith 
of tha"t opinion, a knowledge of the practical part of conveyancing ?— He does 
acquire that knowledge, but not to the same extent that a conveyancer in England 
in extensive practice would do. 

786. Does a conveyancer in England practise in court?— No, he would not 
be called simply a conveyancer if he practised in court. Many persons are both 
conveyancers and equity barristers. 

787. Supposing that you were selecting a Vice-Chancellor for the Court ot 
Chancery, would you think it better to select a mere conveyancer who had not 
practised in court, or a gentleman who had practised in the Court of Chancery, 
and had, at least to a certain extent, a knowledge of conveyancing?— I think, in 
the abstract, it would be desirable to select a person acquainted both with the 
practical part of conveyancing and with a perfect knowledge of equity practice. 

I take it for granted that every conveyancer and every practitioner in the Court 
of Chancery understands all the principles of equity. 

788. Mr. E. Ellice?^ If there were a difficulty in finding a gentleman equally- 
versed in all the practice and rules of equity, and a skilful conveyancer, with_ a 
view to the sale of unincumbered and incumbered estates, you would prefer 
a Judge who, beyond a general knowledge of equity, should be particularly well 
verged in the science of conveyancing ? — I should. I think the practice of a 
court is very soon acquired. A Judge of moderate abilities would soon acquire 
all the mere forms of practice. 

789. Mr. HmUy.'] Would not the knowledge which has been referred to be 
requisite in the distribution of the proceeds of the sale? — The proceeds of the 
sale, of course, are to be distributed upon principles of equity. A conveyancer 
himself as such would require to be familiar with all the principles of equity. 
The titles he is constantly perusing depend, for their validity, upon those princi- 
ples. All he would be necessarily deficient in would be the practice and routine 
of the court. 

790. You have stated, that in your judgment a man who devotes all his 
attention to conveyancing would naturally know more about it than a man who 
practised at the Equity Bar, and directed some of his attention to conveyancing. 
Would not the converse be true, that a man who directed all his attention to 
conveyancing would not be so perfectly acquainted with the rules of equity and 
with other matters as the man who directed more of his attention to them ? — If 
by “ rales,” you mean rules of practice, that is so. If by “ rules,” I am to 
understand the principles of equity and jurisprudence, then I do not see that it 
is so. It would appear to me that a conveyancer must be a person versed in 
the law, and must know its principles as well as a barrister practising in court. 

791. Do 
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791. Do not important differences arise upon the distribution of the funds ? 

Undoubtedly, precisely the same questions which would arise upon the investi- 
gation of titles. It is impossible to draw any sharp line of distinction. 

79-2. Sir E. Perry^ Practically the distinction is, that a conveyancer is more 
of a sedentary equity lawyer than a practitioner in court ?— In this country a 
conveyancer genei-ally practises in chambers. His practice consists in the pre- 
paration of deeds (which in this country is called drawing deeds, and iu Ireland 
merely settling deeds), and perusing abstracts of title and advising on cases; in 
relation to those cases he must be presumed to be as good an equity lawyer as 
any other barrister. 

793. Mr. Kirh.] Would not that very practice rather tend to diminish the 
capacity of the human mind for general business r— In the abstract, I should 
be disposed to say that it docs. I am not very favourable to persons confining 
themselves to paiticular branches of the law, or even restricting themselves too 
much to the single study of the law. 

794. You think a variety of knowledge must enlarge the capacity of the 
human mind ?— It is for that reason that I support the transfer rather than advo- 
cate the preservation of a separate court ; I do not think it is desirable that a 
Judge should be confined to any particular field ; I think he would be in some 
degree in danger of being an inferior Judge, even in that particular field, more 
so than if he had liberty to range over the whole e.xtent of the law. 

795. Sir E. Perry.'] Do you think that habits of advocacy in court fit a man 
for the office of Judge ? — I do not know that they fit him for the office of Judge ; 
at the same time, I do not see that they unfit him. It is not so much the prac- 
tice of advocacy as the knowledge he acquires in the course of that practice that 
qualifies him for a Judge. 

^ 796. Mr. Kh'k.] Referring to what you have been asked respecting the con- 
tinuance ol the Incumbered Estates Court; I believe that, very soon after the 
petition is presented to your court you require all the deeds to be brought into 
court? We do ; we have an order ora notice served upon every person who 
there is reason to suppose possesses the title deeds ; he generally at once lodges 
all the title deeds except those which he holds as his omi security, which we 
allow him to retain. 

79/- You require those parties who claim as against the property to lodge 
wills and mortgages, and things of that kind, do you ? — Yes. 

79b. What provision is there for the safe keeping of those deeds in the 
Incumbered Estates Court ? — There is an office specially for them. 

799-^1 mean with reference to tlieir safety from five? — They are kept in 
vaults in the house in which the office of the Incumbered Estates Court is situ- 
ated, iD the lower basement story ; they are kept in tin boxes. 

appears by the evidence of Mr. Welsh that you have a record room, 
capable of containing 1,152 boxes, and yon seem to have 2,050 boxes, which 
necessarily contain the title deeds and all the valuable documents relating to the 
1,660 cases which are before the court ? — They do. 

In the event of a fire taking place in a house adjoining to the court, what 
^cunty have the public that those deeds will be preserved, or is there any ? — 
place security that they would not be burnt if a fire took 

occur to you to be one of the most dangerous things imagin- 

® ^ certain amount of danger in it. With regard to all the cases in 

ur winch have been actually disposed of, the destruction of the deeds would 

0 very secondary consequence indeed. 

• ^ presume that those 2,060 tin boxes contain the title deeds of property 

yet unsold ? — No, a great, deal of those are the title deeds of properties 

1 sold, because after the sale the title deeds become practically 

80^ ° interest in taking them out of the court. 

man^ 1 ^ parties having access to the deeds, how is that generally 

deed Presence is a solicitor allowed to have access to any title 

nu offi ' ■( inspecting the deeds in the office it would be in the presence of 

iie sh solicitor is inspecting, I should not think it necessary always that 

of Di A- presence of any one. The solicitors who have the conduct 

abstract ^ right to take the deeds for the purpose of preparing the 

I 2 805. Without 
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C. J. Harsreare, 80j. Without Signing a receipt for them ? — Not without signing a receipt, 
Esq. and an undertaking to lodge the deeds within a certain time. 

806. Suppose a solicitor or a solicitor’s clerk went to one of those boxes ? — 

\z March 1856. jjg without an order from the Commissioners. 

807. Who S the party present when he inspects those deeds ? — The officer of 
the court. 

808. Is it Mr. Welsh or the porter ; because I am informed that it is the por- 
ter who is present ?— If it has been so stated, I am not prepared to deny it ; I do 
not know the fact. 

809. You have no means of preventing the abduction of a deed, or a mortgage, 
or a bond, except the occasional presence of the porter r — If an improper person 
was permitted to have access to the deeds, it would be difficult to prevent him 
purloining the deeds ; but I have never heard of an instance of a deed having 
been purloined. 

81 o. When notice is served for a motion, is it usual for the order to be written 
upon the back of the notice at the moment? — I do not know what is usual with 
the other Commissioners ; with regard to myself, I always endorse my order 
upon the notice, and my examiner, generally the same day or the day after, enters 
it in what is called the Ruling Book; in fact, it is a minute of the order that is 
made. 

81 i. It is entered in a book? — It is. 

812. Chairman.'] You have no officer to take down your orders? — No. 

813. Mr. 5. Fitzgei-ald.] Is not that the same course as the course pursued by a 
Judge in chambers, to endorse his minute, and upon that the order is drawn up 
in full ? — I should suppose it is. 1 do not think there is any very great advan- 
tage in having a registrar in chamber. lean write down my order almost as 
soon as I can conceive it. 

814. Mr. Kirk.] A good deal has been said in London with reference to the 
seal of the Commissioners ; at what time and place is the seal affixed to the deed 
giving the Parliamentary title? — It is affixed by the secretary or registrar, 
after the engrossment of the deed has been compared with the draft by the Com- 
missioner’s examiner. 

815. Is the seal affixed in open court ?~ No, it is affixed in the office ; the seal 
is a fixed machine which cannot be removed. 

816. Who has the custody of the seal ? — The secretary. 

817. Is it possible for any person but the secretary to have access to tlie seal? 
— >The secretary and his clerks ; I am not aware that any other person could 
get access to it except by some surreptitious process. 

8 18. What guards have you that the seals cannot be used surreptitiously? — 
I am not prepared exactly this moment to say how that is, except that the seal is 
in the custody of a responsible officer. The mere use of the seal is of little or 
no importance ; no document could be forged by the use of the seal unless the 
secretary’s signature is to it. If anybody wanted to affix the seal to a conveyance, 
he has nothing to do but to get one of the innumerable notices which the Com- 
missioners issue to tenants, cut ofi' the Commissioners’ seal, and place it upon 
the conveyance. 

Sig. Chairman^ Is the same seal used for authenticating notices and for 
sealing the conveyances ? — All the notices served upon the tenants of the estates 
are sealed with the same seal. By the Act of Parliameot all mere copies of 
deeds which are to be put in evidence are sealed with the same seal. 

820. The Act directs that they are to be under seal, and there is to be one 
seal ? — Just so ; the seal after all is a mere piece of rubbish ; in my opinion it is 
a mere superstition to have a seal at all. 

821. Mr. Henley.] Is there any means in the Incumbered Estates Court of 
furnishing a return of the amount of property out of the 17 millions which has 
been sold that has been incumbered upon the purchase? — The Commissioners 
would have no means of knowing that. They would sometimes be able to dis- 
cover it if the incumbrancer himself lodged the purchase money in court ; but 
of course, as a general problem, it would be mere speculation. 

822. What proportion of the land that has been sold is really free of incum- 
brance there is no means of ascertaining. If estates to the value of 17 millions 
have been sold through the court, you cannot tell what has been paid for by 
money down, and is therefore free from incumbrance, or what has been pur- 
chased subject to a great incumbrance in part of the purchase money fixed upon 

the 
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the estate at the time of purchase ? — I do not think we could give any authentic 
return upon the subject ; but, judging from the great facility with which the 
purchase money comes in, I should be apt to believe that there is not a very large 
amount of borrowing upon the immediate occasion of purchases. 

823. Do you think there is 10 per cent, of borrowing? — More than 10 per 
cent, probably, but it is quite conjectural ; I could not venture to give an 
opinion. 

824. Does the borrowing go as far as 20 per cent.? — I could not draw the 
line at all. I do not think there would be any harm in it if it was half. 

825. Mr. Kirk.'] Who appoints the officers of the Incumbered Estates Court r 
—The Commissioners, with the sanction of the Lords of the Treasury. 

826. Do those officers appoint their clerks, or do the Commissioners appoint 
The Commissioners appoint all their officers. 

827. Have you any knowledge of whether they work cordially together, or 
the opposite ? — There may have been occasional dissensions. I am nor, aware of 
anything of importance. The public have never suffered from want of cor- 
diality- 

828. You think they act cordially together ? — I think they do. 

829. Although the officers are not appointed by the clerks to tlie Commis- 
sioners, but you appoint them, they act cordially together ?— I believe they do. 

830. How long had you practised at the Bar before you were appointed a 
Commissioner of the Incumbered Estates Court ? — I was called to the Bar in 
Trinity Term, 1844; I was appointed a Commis,sioner of the Incumbered 
Estates Court somewhere about July 1849 ; therefore I had been at the Bar a 
little over five and a half years, before my appointment. 

831. Was it the Chancery or the common law courts before which you 
practised ? — I practised exclusively as a conveyancer. 

832. Are the Committee to inter that you did not practise at the Bar at all? 
— All conveyancers in London practise at the Bar ; they do not necessarily plead 
in open court. 

833. In fact you did not practise as an advocate at all ? — I did not. 

834. Chairman.] You have mentioned that all the officers of the court were 
appointed by the Commissioners; was Mr. Flanagan, the Master, appointed by 
the Commissioners? — He was appointed by the Commissioners, undoubtedly; 
I believe there was some an'angement by v'liich it was understood that he was 
to have the office ; I do not know what it was, but he was in form appointed by 
the Commissioners. 

833, He was not really selected by the Commissioners ? — I have no recollection 
of ever exercising a personal judgment upon it. 

836. I believe it would be impossible to have a better officer than Mr. Flana- 
gan? — Quite impossible. 

837. Mr. S. Fitzgerald.] What duties do you propose to give to your chief 
clerk, which are not now performed by your examiner ? — On the last day I was 
here, the Committee were about to ask me what the particular duties were 
which the chief clerk ought to liave ; it occurred to me that it would be better 
to put down those heads, and with the permission of the Committee I will make 
my observations upon them. The observations apply prin<;ipally to cases of 
sales, that being a portion of the business which I know with the most detail ; that 
will be sufficient to explain the principle upon which I should be disposed to 
give duties to the chief clerk. The chief clerk might fiat petitions ; I take it for 
granted he would act upon such general principles as the Judge would have laid 
down for his guidance, and when any case of difficulty arose he would take the 
opinion of the Judge upon it. The great responsibility on fiating petitions 
Would be to see that proper persons had notice, and wherever a doubt suggested 
itself to the chief clerk, I suppose it would be his duty to bring it before the 
Judge. 

838. Chairman^ By fiating do not you mean the conditional order ? — Yes. 

839. Mr. S. Fitzgerald.] He would direct what parties should be served with 
the conditional order? — Yes. I do not at all say that the Judge ought to 
entrust that duty to his chief clerk. It is a matter very much for the Judge’s 
discretion. 1 tliink the cliief clerk might make the orders for lodgment 
or the title deeds, and at the subsequent stages of the case he might make an 
order for the giving out of those title deeds to purchasers and to the persons 
entitled to them. I think the chief clerk might see to the service of the notices 
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C. J. Hargreave, upon tlie tenants, and he might decide all questions which would arise relating- 
to tenancies except where the parties desired to be heal’d by counsel, in which 
, Tg case, I think, they would be better disposed of probably by the Judge in cham- 
J3 aicii 5 . It would be tlie chief clerk’s duty, I think, also (which is now one of 

the duties of the Master) to consider the applications for valuations and surveys, 
and to make the proper order upon them. 1 think I siiould make it a part of 
the chief clerk’s duty to settle the rental, and to examine for that purpose the 
leases and agreements. His previous knowledge of the title would enable him 
to introduce proper conditions of sale wherever they were required, and to see 
that the property was sold subject to annuities and permanent charges wherever 
such charges existed. Of course, in settling the rental a sort of quasi judicial 
function would devolve upon him of dividing the property into lots, and where 
the parties disagreed as to the mode in which the sale should lake place, 
to decide how the property should be divided into lots. I think one of the 
duties of the chief clerk would be to approve of the drai't conveyances. Whether 
it would not also be desirable tliat they should be read by the Judge is another 
question. I think the Judge should make a habit at all events of cursorily 
perusing them, so lhat he may see that no bad practice was growing up without 
his knowdedge. 



840. Do you do that now- ? — I do that now ; the Judge cannot personally see 
that every tenancy is properly stated in the rental. The principal object of the 
Commissioners in inspecting the conveyances, I presume, is to see that they are 
correct, and from time to time that no bad form or bad practice is taking root in 
the system. According to the system which I have generally adopted, it would 
be the duly of the chief clerk to make a kind of epitome of the abstract of title, 
for the purpose of assisting the Judge in reading the title ; of course that is a 
matter wiiicli depends upon the habits of tlie Judge ; another Judge would read 
the abstract of title better than an epitome. It is a matter depending upon the 
personal ideas of the Judge himself. It would be the duty of the cliief clerk to 
vouch the abstract with the title deeds, aud to take the directions of the Judge 
in the event of the title deeds not being forthcoming, supposing they were lost 
or destroyed, or there was no evidence except a copy, or a mere copy from a 
niemoriai, which very often occurs. It would be his dutv incases of partition or 
exchange of property to settle the order, and to peruse the abstract so far as was 
necessary for settling the order. He might take upon himself the giving of the 
necessary directions for the taxation of costs, and he might ascertain who would 
be the parties most interested in attending before the Taxing-master upon the 
taxation. He would also have on occasional references to dispose of minute 
inquiries upon little questions of fact; accounts to be taken, and accounts to 
■vouch, and things of that sort, such as are at present done by Masters in Chan- 
cery, and those he might with advantage do to relieve the judge ; of course in 
such cases I assume that the principles upon which the accounts have to be taken 
liave been previously decided by the Judge, as agreed upon by the parties. It 
would be also an important duty of the chief clerk to examine the searches 
when they came m, that is, that all the deeds returned upon the search were pro- 
perly examined to show that they did not now afl'ect the title, or he would have 
to discover who the persons were who claimed under those old deeds, and have 
them served with notices. If the Judge sitting in Chambers required a registrar, 
which I am not much disposed to think he would, one of the chief clerks might 
from time to time act in that capacity. It would he the chief clerk’s duty in 
cases winch were falling into arrear, where the parties were not prosecuting them 
with reasonable diligence, to bring those cases under the consideration of the 

T rtfnl of incumbrances, 

I th nk the chief clerk, although he could not hear the schedule of incumbrances, 
might prepare it in an ex parte way from his knowledge of the abstract of title; 
froin the information furnished by the searches, from the information which the 
petitioners solicitor would have, he might prepare the draft schedule of incum- 
irances in such a form as to relieve the Judge from a great deal of labour that 
now devolves upon him, upon hearing the schedule of incumbrances ; in fact, he 
would prepare it m a neat form, ready to lay before the Judge; those are the 
principal duties which occur to me might be performed by the chief clerk, con- 
hping my attention almost entirely to the class of business which we have 
ofh'^- devolve upon the Judge a great many other 

classes of business; he would have the administration of the real and personal 

estates 
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estates of deceased persons, and I cun imagine a great number of things wliicli a 
chief clerk would relieve a Judge from; in fact, in the administrative business 
the chief clerk might do everything but decide points of law. 

841. Mr. S. Fitzgerald.'] Do you contemplate that this business, which vou 

propose to commit to the chief clerk, should be under the review of tlie Judge 
himself?—! think the pai-ties sliould be entitled to take the opinion of the Judge 
wherever they required it. ® 

842. It would not be reviewed by the Judge unless it was brought under liis 
notice by the parties lo the suit? — I think the chief clerk ought to make a habit 
of consulting the Judge whenever there was the least difficulty to be dis- 
posed of. 

843. If it was not a matter of difficulty in the chief clerk’s opinion, and if it 
was not brought under the notice of the Judge by the parties, would you not 
give the chief clerk the absolute control of those various matters which you have 
specified? — I think so; Ido not see why the Judge should entertain them if 
he was not required to do so. 

844. Are not those the duties whicli are principally performed now by the 
Master and the examiner of each Commissioner r — Yes. 

845. Do the examiners or the Masters of the court now act in the independent 
manner you propose that the chief clerk should do, or do they perform all their 
duties subject to the review of the Commissioner? — The examiner does all his 
duties subject to the constant review of tlje Commissioner. The Master acts 
pretty much as independently as a Master in Chancery; he is not communi- 
cated with otherwise than by orders and reports. I think the Master in his 
evidence states that that is an inconvenient course, and specifies particularly 
that nearly all the business which he does could be done much more satisfac- 
torily in the Commissioner’s ciiamber by a chief clerk. 

846. When you said in your former evidence that you thought it desirable 
that the attention of the Commissioner should not be taken off from the minis- 
terial part of his functions, will you state what other proceedings in a cause 
you would describe as ministerial, and to be kept under the control of the Com- 
missioner, which are not enumerated in the list you have just given? — None at 
present occur to me ; I have no doubt upon further consideration other points 
would suggest themselves. 

847. In fact, if you gave all those duties to the chief clerk, would you not be 
leaving duties to the Commissioner almost entirely of a judicial character? — -I 
think you would be very much doing that; I am assuming however that 
all those things are to he done under the immediate supervision and control 
of the Judge. 

848. I understood you to say just now that unless they were brought before 
the Judge by the parties or by the chief clerk himself, that the chief clerk was 
to have entire jurisdiction over them? — He would practically, 1 think, have 
that jurisdiction ; I assume, as was mentioned by the Master of the Rolls in his 
evidence the other day, that the Judge and the chief clerk are working together 
with perfect harmony, not performing their duties merely qua duties, perfunc- 
torily ; that the chief clerk would be in the habit of advising with the Judge not 
merely upon individual cases, but upon the general business before him. 

849. Ckairjnan.] Would you not give the parties the simplest right, if they 
differed from the cliief clerk, of going- before the Judge? — Yes. If even in 
sneh a matter as the division of an estate into lots any of the parties were dis- 
satisfied with the ruling of the chief clerk upon that point, I think they ought 
to have the right of bringing it before the Judge. 

850. Sir J. Graham.] Yon wouldnot propose that the transfer of duties which 
you recommend, to the chief clerk, should be peremptorily fixed by Act of Par- 
liament, or by any order of court ? — Not by any means. I merely throw them 
out as things whicli would probably be the duties of the chief clerk. 

851. You would have to vary the practice with your experience, as circum- 
stances arose ? — Yes. 

8p. Any fixed rule of practice, whether by statute or by order of the court, 
would, in your opinion, be inconvenient? — I think it would be mischievous. 

fiS 3 - The principle being, that the Judge should be responsible for everything 
whi^ was done by his chief clerk ?— I think that is the leading principle which 
ought to guide us. 
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C. J. Hargreave, 854. With reference, to that principle, do you think it expedient that the 
Esq. power of the choice of a chief clerk should be vested anywhere but in the Judge ? 

—I think the power of selection should be with the Judge; it might be very 

13 March 1856. well to leave a veto with the Lord Chancellor or the Lord Lieutenant, for the 
purpose of checking* any abuse. 

855. In vour opinion, the Judge being responsible, as the principal, for all the 
acts of his chief clerk, he ought to have the selection in the first instance?— I 
think he ought. 

856. Are you of opinion, if there be an effective reto, that any qualification 
of a barrister of six years’ standing, or a solicitor of 10 years’ standing, is an 
expedient limitation to the choice?— My own impression would be decidedly 
against any limitation ; you might exclude very competent persons, and would 
include many persons who are not fit for the office. 

857. What you would recommend would be, to vest the choice in the first 
instance in the Judge, with an effective veto on tlie part of the Lord Lieutenant 
or the Lord Chancellor to check any abuse? — Yes; I think it should be an 
effective veto, and not a formal veto. 

858. Sir E. Perry.'] The Master of the Rolls said that the Lord Chancellor’s 
veto was not the proper veto ? — I did not hear him say so. 

.859. Sir/. Graham.] Is it your opinion, if an effective veto were confided 
lo the Lord Chancellor as a solemn trust, that the Lord Chancellor would abuse 
it? — I should think not; I know of no reason why he should; he would under- 
stand that it is a solemn trust, and that it is not vested in him merely for the 
purpose of enabling him to check grossly improper appointments, but that he 
ought to see in every case that reasonable care has been taken to get the best men . , 

860. Will not a latitude in the choice impose on the Lord Chancellor the 
duty of additional cai‘e in exercising his veto? — Yes. 

861. Chairman^] Supposing the Vice-Chancellor either dying or resigning 
his office, do you contemplate that his successor should appoint new chief clerks, 
and remove the old ones? — No, I think not. 

862. Tlien the Vice-Chancellor coming into office would not feel under any 
responsibility for the acts of the chief clerk ? — I do not say that he would not 
be under any responsibility, but of course he might not work quite so harmo- 
niously with a clerk in office as he would with a clerk of his own appointing ; 
in the matter of responsibility, however, there would be this difference, that the 
chief clerk would be a person that he found in the office, and not a person tlirust 

. upon him by the Government. 

863. The case I put is, that there would be neither responsibility in the Judge 
nor in the officer acting under him ; that is. Parliamentary responsibility ? — I think 
the Judge should consider himself responsible ; and with the view of exercising 
that responsibility, it might be necessary for him to devote more time to the 
administrative functions, than would be necessary if he had a chief clerk of his 
own appointing. 

864. Sir J. Graham.] In your opinion, the power of removal for cause shown 
should be left open to the Judge?— I think it should ; it is one of the things 
done by the English Act, and it seems very reasonable. 

S65. Mr. E. Ellice.] How would the evil be obviated, if it be an evil, that the 
Judge succeeding upon a vacancy should be obliged to employ the same clerk 
by the appointment being in the Executive Government instead of being in the 
preceding Judge ? — It does uot appear to me that it would be obviated at all. 

866. Sir E. Perry.] If an incompetent clerk had been appointed by the 
Government, would not the Judge be more likely to complain than if the clerk 
were appointed by himself?— Yes; and I think he would find it more difficult 
to remove him. 

867. Would it not be much more likely that the Judge would complain 
strongly of an incompetent clerk being in office, that clerk having been 
appointed by the Government, than if he had been appointed by a Chief Jus- 
tice on the Bench ? — He would probably complain more strongly, as he would 
find it more difficult to remove the clerk appointed by the Government. 

868. Is not the power of removal the same in both cases, whether the clerk 
was appointed by the Government or by the Judge ?— That is so in the Bill. 

S69. Has not the Judge of a court the power of removing an officer of his 
court on cause shown? — I do not know that. Many common law offices are 
patent offices. 

870. Chairman.] 
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S70. Cha'mnan.'] You stated, in substance, on your former examination, that 
you did not think there mos any greater danger or responsibility in sellino- an 
estate, whether the petitioner was the owner, and whether that "estate was an 
incumbered estate or an unincumbered estate; in other words, whether the peti- 
tion was presented by the owner to sell his estate to discharge his incumbrances 
or wliether the ovmer presented it for his own purposes, made very little differ- 
ence ?— I think the difference is very slight. I think you get rather more pub- 
licity in the case of an incumbered estate, because more persons are interested in 
it. I do not think the difference between the two is material in that respect. 

87]. Are there any additional safeguards in the case of an incumbered estate 
that the Judge will, when the title is brought before him, come to a correct con- 
clusion upon it, than in the case of an unincumbered estate ? — No ; all parties 
have exactly the same interest ; they want to make the title a good one. You 
might say it was the other way; that there are more people pressing upon the 
Judge that the title is a good one in the case of an incumbered estate. 

872. Is not the examination of the title precisely the same in the one case as 
in tlie other? — Yes, I think it is; it would be generally a more difficult title in 
the case of an unincumbered estate, because it would be a title which probably 
had never been in the market before. 

873. You gave some answers in your former evidence in reference to squeez- 
ing out the middleman. Has it ever happened, to your knowledge, that in the 
course of your sales you have squeezed out the interests of occupying tenants 
who really had interests, but neglected to bring them forward ?— I think that 
may have occun-eci. If it has arisen, it must have arisen by the gross neglect of 
the tenants, and possibly, in some cases, from extreme poverty. 

874. You do take the trouble of giving notice to each occupier that the 
estate is to be sold, and of furnishing him with so much of the rental as applies 
to his particular holding ? — We furnish him with the rental of the whole town- 
laud in which he holds. 

S75. Having to deal with an ignorant class of persons who do not under- 
stand the lav/, has it happened that you have what we have called squeezed out 
their interest and sold the estate discharged of their leases — It has happened, but 
only from inadvertence. I remember a case in which two tenants became 
through accident transposed in the conveyance ; the result was, that one of the 
tenants, who had a lease, lost his lease, but he got ten times the value of the 
lease out of the funds. 

876. Sir J. Graham.'] As to squeezing the tenants, are occupiers more 
squeezed by an unincumbered purchaser than by a deeply incumbered seller '? — 
That depends very much upon the cliaracter of the purchaser. 

877. Sir E. Perry.] Would the remarks you have made with respect to the 
duties of the chief clerk apply to the court if it were made permanent ? — They 
would ; it would be necessary to put the court upon a permanent footing, and to 
make the various appointments pretty much of the same class, as corret-ponding 
appointments in the Court of Chancery. Except upon that hypothesis, I should 
never think of comparing the two systems of permanence and tratisfer. I should 
think that transfer should have a decided priority, unless I wasquite sure that the 
appointments would be put upon as good a footing as in the Court of Chancery. 

875. All your proposals for transfer are qualified; I see in nearly every 
answer upon the subject there is an “ if “ if” the supposed court would be 
made equally economic and equally expeditious ; “ if” the Judge exercises the 
same vigilance, and so on ? — Yes. 

879. If the court is made permanent, w'hat number of Commissioners will be 
sufficient to perform the present duties and the increased duties by the sale of 
unincumbered estates? — 1 do not know whether it might not be necessary after- 
wards to increase the number; 1 should be disposed to retain three Commis- 
sioners, with a considerably increased staff of clerks. 

880. I gather from your evidence that you think a Commissioner, with an 
increase of staff, will be able to perform twice the duties he does at present? — Yes. 

88 j. Do you contemplate in that case that the Commissioners should sit in 
chambers four days a week ? — I think they will sit very much as they do now. 

882. Should the appeal be to the three Commissioners, as at present, on the 
other two days of the week? — I think it should; I do not know that any parti- 
cular number of days be defined ; we have found of late the number of 
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C.J.Bar^reaxe, appeals lias beeu dimiiiisliing very mucli ; the full court business is not very 
heavy. 

8S3. If the court is made permanent, in your opinion the proper plan would 

33 March 1856. to have the three Commissioners sitting daily in chambers, with an appeal 
to the three Commissioners, either on two days in the week, or as business 
required ?— I think so ; 1 see no reason to quarrel with tlie present system. 

884. Tlie farther appeal is to the Privy Council; does not that seem 
objectioiialile, as beins a ditlerent court of appeal than the court of appeal for 
cases from the Court'of Cham-ery r— It is objectionable ; you might have the 
law settle d differently by tlie two tribunals of last resort. 

S85. That would be entirely obviated by having the same court of appeal for 
cases from the Court of Chancery and the Incumbered Estates Court? — It would. 

880. That being so, if this court is made permanent, and tiiere is one court of 
appeal, what are the objections to this court sitting for its special class of duties, 
and the Court of Chancery sitting for general cases 'i — My objection is principally 
the one I stated before, that I think it very undesirable that a Judge should be 
confined to a particular branch of business, as I think in tiiue he would become 
an inferior Judge even for that particular branch of business ; I think also there 
would be great difficulty in putting the court permanently upon a pro[jer footing ; 
and I think there would be a great deal of danger imder some ciniumstances of 
the court being destroyed. On account of one or two errors, there might be so 
considerable a pressure of public opinion against the court, that it might have the 
effect of destroying the court, and tlie principle of granting Parliamentary titles 
might be lost. There is not the slightest fear of its being lost if tlie court is 
transferred to the Court of Chancery. 

887. You are against the application of the principle of the division of labour ? 
— Yes; it would not be advisable to have a Judge wiio could do nothing but 
investigate the titles. After all, a large and responsible ]>art of the Com- 
missioner’s business is judicial, and if the court wei-e made permancut., the 
responsible part would be still judicial. 

888. It is the most responsible part, and the most difficult part?— I think it is. 

889. Is it not a much more easy thing fur a Judge to administer justice with 
the assistance of able counsel betore him, having both views presented to his 
mind, than having, quite unassisted, to go through along abstract upon a matter 
which may be of importance to hundreds r — I think it is easier to decide par- 
ticular points. Tlie easiest business which a Judge does is to hear heavy cases 
upon points of law. 

890. \\ ould not the tendency of the Judge be to prefer the easier matter, to 
sit in open court, to bear counsel, than to take the more responsible task of inves- 
tigating abstracts of title r— He must take the rough with the smooth, to use a 
common phrase, 

891. Would not the tendency be that way? — Perhaps it would. 

892. Have you not heard a complaint that the tendency nowin Courts of 
Chancery is, tliat the chief clerks have thrust upon them the business of the 
Masters of old, and the Judge entirely leaves it to them? — If tliat be a well- 
founded accusation, 1 should say it is rather a reproach to the Judges. 

893. Talking of human nature generally, is it not much more natural that a 
Judge would attach himself to tlie easy class of duties if he has a chief clerk by 
his side who can lake the administrative duties? — 1 think we must assume that 
the Judge would have a clue sense of Ids position, and would perform his duties 
faithfully. 

894. Knowing the evils of human nature, must we not guard against them ( 
—That principle would apply whether the Incumbered Estates Court is trans- 
ferred to the Court of Cliancery, or is continued as a separate tribunal. 

895 J. Graham.^ Will you turn to page 16 of the Report ; it is there 
said, “When, however, it is proposed that a Parliamentary title should be given, 
it becomes peculiarly necessary that the proceedings which are to produce that 
result should be exempt from fees and stamps.” Are not the stamps upon a 
conveyance common both to the Court of Chancery and your court, and equal in 
amoiiii! ? — Yes. 

8y6. WJiat is the advantage, in reference to the expense, of sales in your 
court, as contrasted with the e- pense of sales in the Court of Chancery, distinct 
from the stamped conveyance, which is common equally to both? — ^Ybu allude, 

I presume 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON COURT OF CHANCERY (IRELAND) BILL. 



I presume, to tlie fees 'wliicli arc exacted in the (’ourt of Cimncery, and which C. J. Har«reai>c 
are jirohibited by the Incumbered Estates Act. I'hat is one of the reasons, no ’ Esq! ’ 
doubt, wliy the expense of the Incumbered Estates Court is less in the sale of - 
incunibered estates than iu tlie Court of Cliuncery. igMarch 1855 

897. Can you give the Corminttcc any statement of the quantum of difference 
of fees and stamps in the case of an estate sold, say for 10,000 I, in the Incum- 
bered Estates Court, and an estate sold for the same amount in the Court of 
Chancery under its existirtg- powers?— On the sale of an estate worth 10,000 1. 
the stiunp duty would be about GO 1. \ that stamp duty would be exactly the 
same in the Court of Chancery and the lucumbercd Estates Court. It is not 
anything incidental to our proceedings, but something which tiie purchaser has 
to bear in cither court. 

8yS. Are liiero any otlier sfiim])s ? — In the Court of Chancery there are stamps 
upon certain proceedings ; that is, fees levied by means of stamps. 

Sgq. Taking a sale ejected to the extent of 10,000 1. in your court, and a sale 
to the same amount in tlie Court of Oliancery, what would be tiie difference of 
the fees ? — I am not able to form any idea of that. There would be no fees in 
the Incumbered Estates Court, therefore the only questiem is what would be the 
fees in the Court of Chancery. That would depend upon tlie length and com- 
plexity of the proceedings. If there was any litigation, or long litigation, the 
tees would fall very heavily indeed upon tlie estate. I could not form any idea 
of the amount of the fees. 

goo. You cannot give any idea of tlie cost in the Court of Chancery as com- 
pared with the absence of such costs iu your court ? — No, I am not able. 

goi. This recommendation is distinct, timt, if there be a transfer, the exemp- 
tion which exists in your court should be extended to sales consequent upon the 
transfer to the Court of Chancery ? — Yes, tliat appears to be so. 

gu2. If you turn to page 18 , you will find the 15 th recommendation, “ That 
stamps ami fees ujion all proceedings in Ciiunccry should be abolished, or reduced 
so much as not to interfere with the disputch of business or the publicity of the 
proceedings.” 'Jlic entire abolition of fees will be the introduction of a new 
principle, will it not ? — I tiiink it will. I believe upon all litigation in Ireland 
there are stamps used at various stages; I believe there arc in nearly all the 
courts. 

903. Would it be possilde, iu your opinion, to extend tlie exemption to the 
Court of Cbancciy iu Ireland, and not to make it general throughout the United 
Kingdom? — It would seem a very anomalous system of legislation, uiidoubtedly\ 

904. Is not tiie entire abolitiou of fees on the sale of property, especially if it 
be extended from incumbered to uiiincurnbcrcd and settled estates, a very grave 
question r — Undoubtedly. Wliatever is not raised by fees would have to be raised 
by the country in sonic otlier way. 

9 ‘^ 5 - Viscount Morick.'] Mow is the money applied ? — I arn not familiar with 
that subject. ^ My impression is that it goes to the Suitors’ Fee Fund, and 1 believe 
the Suitors’ Foe Fund is the fund out of which the retiring salaries and things of 
that sort are provided. 

90b. Is not the deficiency of thal fund made up from the Consolidated Fund ? 

— I es. 

9 ^ 7 - Sir J. Graham.'] It would be therefore, as relates to tlie fees which go 
0 the Consolidated Fund, a transfer of the burthen from the parties possessing 
property to the public at lai'ge who pay the taxes ?— Yes ; it would be a transfer 
irom the suitors to the tax-payers. 

908. Sir E. Perry.] Therefore, in point of ffict, this measure is an immense 
onus to the landed interest in Ireland r — Yes, I believe it is. 

909. Sir J . Graham^ If the principle were extended to England, would there 
“0 be a very large transfer of the burtiien affecting laud to the tax-payers 
generaBy ? — It fg not go much a burthen affecting land as a burthen affecting 

6 suitors, which would be transferred from the suitors to the country. 

910. In the cases supposed respecting the sale of property, tlie suitors are 

land as sellers or dcsiiiug to possess laud as purchasers? 

9 * 1 * ^^6 class immediately connected with the land? — Yes. 

of P now stand, is not the burthen attending the sale and purchase 

<‘D confined to that class? — So far as the burthen relates to any Cliancery 
lousiness connected with land. 

K 2 913. The 
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'■e 913* The proposition therefore would transfer the burthen from that class to 

the community at large?— No doubt it must have that effect. 

914. Chairman.'] The proposition is to abolish or reduce them only so far as 
they interfere with the dispatch of business or the publicity of the proceedings? 
— Yes ; that is the recommendation. 

915. Sir/. Graham.] If the recommendation were adopted to a limited extent 
ev^'in Ireland, with your knowledge of conveyancing in Eugland, <and the 
claims of parties in England, do you think the sacrifice could be confined to 

Ireland ? No, I do not know that it could ; I do not, however, see how it would 

affect the landed interest in England, except so far as their interests were brought 
into litigation in the Court of Chancery; in truth, they are not brought into 
litio-ation here to anything like the extent that they are in Ireland. 

oi6. If unfortunately litigation should be more prevalent in Ireland than in 
England, is that a reason why the English tax-payer should contribute to the 
cost of the litigatiou ? — No. 

917. If the produce of those fees were taken, and they ceased to be a burthen 
to the litio-ant seller and purchaser, and they were transferred to the Consolidated 
Fund, would not the tax-payers of this country bear the burthen which is now 
home’ by those litigants ?— They would bear their share of it. 

9 1 8. Sir E. Perry.] What is their share of it r — I do not know. 

919. Chairman.] As, a matter of economic science, do you think it would be 
wise as far as possible to relieve the administration of justice from taxation? — 
It is a subject which I have not recently considered ; I should suppose it would 
be ; but it may be questioned whether the sale of estates is in this point of view 
to be treated as part of the administration of justice. 

920. The proposition is, that the fees and stamps that impede the admini- 
stration of justice, or prevent the due publicity of proceedings, should be 
abolished or reduced? — Yes. 

921. From your experience in the Incumbered Estates Court, have the public 
derived great facilities and great safety in consequence of the absence of fees?— 

I think tiiey have veiy great facilities ; almost every one has had an opportunity 
of getting a copy of all the proceedings and perfect information, as to the state 
of each case without exposing himself to the payment of fees. 

022. Do yon find that practically prevents objections and litigation which 
otherwise might arise ?— I think so ; a man comes himself and sees that his rights 
are not litigated or in danger, and goes about his business. 

923. Are you aware that in tlie Court of Chancery, before you can even look 
at a document, you have to pay a fee for a search ? — I believe you do. 

924. If you heard that a petition was filed relating to a particular estate, have 
you not to pay a half-a-crown before you could look at the document? — Yesj 
and if you want a copy you must take an attested copy, which in some cases 
would be almost ruinous. 

925. Part of the proposition here is, not that the taxation from which you 
relieve the suitors in the shape of troublesome fees or stamps that impede the 
administration of justice is to be thrown upon the Consolidated Fund, but it is 
to take an equivalent from the party by means of per centage ? — No doubt. 

926. Putting out of view the amount of that per centage, if the maximum is 
fixed at two per cent., do you see anything objectionable in taxing, to a certain 
amount, those who take advantage of the court, for the purpose of getting a Par- 
liamentary title ?— No. I think, on the contrary, this species of non-litigatory 
business ought to pay in truth for the business that is done for it by the court. 
The court acts as both solicitor and counsel to a certain extent to the estate, and 
I think the estate ought to be taxed to some extent, at least, for that benefit; 
to what extent, it is really very difficult to say. 

927. Supposing by means of that small per centage you could raise 20,000/., 
and apply it in the reduction of those fees and taxes which now impede tbe 
administration of justice, do you think that would be a good arrangement? — I 
am disposed to think it would. 

928. I find in the Second Report of the Select Committee on Fees in Courts 
of Law and Equity the ful lowing recommendation ; “ That the amount required 
for the maintenance of the Court of Chancery, when the income arising from 
the Suitors’ Fund is insufficient to pay, should be raised iu the following man- 
ner; viz., first, that a poundage of one-half per cent, should be paid on the 
investment of ah iums of money paid into court, and one-lialf per cent, on the 

payment 
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payment of all dividends, and one-half per cent, on the passing of the accounts 
of all receivers ; second, that a fee of sufficient amount to make up the rest of 
the income required, should be paid on every order pronounced by the court.” 
Do you think that the proposed poundage of one-half per cent, on the invest- 
ment of all sums of money paid into court, and one-half per cent, on the pay- 
ment of all dividends, and one-half per cent, on the passing of the accounts, 
would act more oppressively upon the suitors than the proposition contained in 
this Bill, which is a small per centage upon the money realised by the sale?— It 
is very difficult to say ■whether it would be more oppressive or not; I almost 
think it would. 

929. For example, a large sum of trust money may be paid into the court of 
Chancery, say 100,000 Z., without the will of the parties ; the trustee chooses to 
relieve himself from responsibility, and he pays into court that sum of 100.000 1 . 
according to the proposition ; I have read upon the investment of that sum, one- 
half per cent, would be charged ? — Yes ; that would be 500 Z. at once. 

930. Upon the other side we take only one-half per cent, upon money realised, 
by a process which the parties themselves have put, in motiou for their own 
benefit? — What I should be most afraid of would be prevenling [)arties coming 
into court at all, if they are dealing with a large estate. If you put a cJjarg-e of 
one per cent, upon an estate worth 200,000 Z., it would cost 2,000 1 . 

931. Supposing you moderate the scale, and in large cases took one-half per 
coat., and in small cases one per cent.? — llien people would complain that you 
were making one scale for rich and another for poor. However, I think that 
would be the proper course. 

93‘2. Do you think that would be a well-founded argument? — No, I do not 
think it would ; but it would have more effect than it ought to have. 

9o3- jMight not the amount of public time taken up by the sale of a small 
estate be as great or greaier than selling a very large one? — It might, un- 
doubtedly. 

034. Mr. .S'. Yttz$erald.'\ I understood you to say just now that if the Incumbered 
Estates Court is to be made perniarjetif, you would suggest that tliere should be 
three Commissioners? — If I was going to make it permanent at all, I would 
make it permanent upon its present footing as to the number of Commissioners. 
I do not see any reason to ^'al•y it. 

935. Uo you contemplate that those tiji’ee Commissioners should have three 
clerks, in the manner poiiiied out by this Bill? — Yes, I think so. 

936. And the existing staff' also ?— No. 1 would substitute for the present 
personal staff of the Commissioner, that is, an examiner and an examiner’s clerk, 
two chief clerks, and two junior clerks. I would rather more than double his 
staff. 

037. Will you explain how you reconcile these statements. You recommend 
three Commissioners, with each two chief clerks and two junior clerks to transact 
the present business of the Incumbered Estates Court, if, it is made permanent, 
for the duties which would arise from the sale of unincumbered estates ; you 
acquiesce in the suggestion that there siiould be only two Vice-Chancellors, with 
two chief clerks and two junior clerks to transact all that business, besides the 
Court of Chancery business? — ^There would be also the Master of the Rolls; 
there would be three functionaries in the Court of Chancery, as in the Incum- 
bered Estates Court. I do not say that you would require three in the Incum- 
bered Estates Court, but if 3'ou have not three what can. yon have ? It would be 
impossible to have a court with two Judges, because: you would have no means 
of getting an appeal at all; and you could not do the work witii one. 

938. I understood you to say that if the functions of the Incumbered Estates 
Court are transferred to the Court of Chancery for the sale of unincumbered 
estates, and for the accruing business of the Court of Chancery, vou would 
recommend two Vice-Chancellors and the Master of the Rolls? — Yes, that is 
the number I would begin with ; I would not shut myself out from increasing 
the number, if I found it essential. 

939- ’^Vhy, then, for the same amount of business, do you suggest that there 
sh^lcl be three Commissionens, with each his staff of chief clerks, and each his 
staff ot junior clerks, the Master of the Rolls remaining as he is at present : — 
It might be a question for consideration whether you siiould have two Comtnis- 
Moners supplied with two cliief clerks and two junior clerks, leaving the third 
■Commissioner to sit only as a Judge, removing him I'rom chamber business. 

0-34- K 3 940. Do 
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C.J.Jfargrcmc, 040. Do you conceive, if you vere to have two Commissioners appointed 
Esq? to carry on the business of the Incumbered Estates Court, it it is made 

permanent, with their chief and junior clerics, if they Imd also the business 

13 Marcli 1856. c.dling unincumbered estates, that those two Commissioners would have 
any*’ spare time on their hands?— 1 think they would be very fully employed 
indeed. , . , ^ 

941 . You said just now that your objection to making the incumbered Estates 
Court permanent was, that a Judge ot that court would be apt to become au 
inferior Judge, because his attention would be confined to one class of business 
only :~That is one of the reasons wliy I think the lucumbered Estates Court 
should not be trade permanent. 

Q42. Have you any othei- objections to tlie continuance of the Incumbered 
Estates Court as a permanent court besides that?—! have the one which I have 
Tueutioned, that it would be much more open to attack tiian the Court of Chan- 
cerv ; in tlie event of anv serious mistake being made the probability is that the 
court itself would perish,' and the right of granting Parliamentary titles would 
be lost. 

9.-13. Sir E. Perr^^ Would not that throw greater responsibility upon the 
court, which would be very desirable ?— You may impose such an amount of 
moral res|)onsibility upon Judges, tliat it would oppress them. 

944. Chairman^ Supposing the Court of Chancery to make a serious mistake, 
althcugh it might destroy the system it would not destroy the court ? — I think 
the court would be able to protect itself from the effects of any odium. 

945. Mr. S. Fitzgerald.] Why slionld not the Incumbered Estates Court be able 
to defend itself as well as the Court of Chancery? — It is very difficult to say 
why it should not; I think it would not. be more open to attack, but that it 
would more readily succumb to it. It would occupy a yery different position 
before tbe public'’to the Court of Chuucery ; nobody would imagine that the 
lucumbered Estates Court was aru’-thing more than the Court of Insolvency, or 
a Court of Bankruptcy at best. 

946. Chairman.] You gave your reasons the other clay for the foundation of 
your opinion that the lucniubered Estates Court ought not to be made perma- 
nent ; one of those reasons was that it would be in effect establishing a second 
Court of Chancery? — That was rather an inference which you drew from what 
1 seated. 

947. If the Incumbered Estates Court were- made permanent, would not this 
flow from it, that in many cases you would liave the Incumbered Estates Court 
and the Court of Chancery acting on the same property ?— You might have ; 
but perlvcips such a system might be adopted as would prevent that. The 
Incumbered Estates Court might, if it were made permanent, be provided with, 
the maehiaery for appointing a receiver pending the sale. 

948. Supposing that a system was devised of granting probate to real estate, 
creating representatives 10 real estate, would the labours of the court, having the 
sale of real estates, be relieved by that? — I think it would be a good deal relieved 
by that ; at present I think tlie most dangerous class of cases the Incumbered 
Estate® C-oart Iiave to deal with, are supposititious titles. A person may be in 
possession of an estate as heir, for example; he may come and sell that estate 
and pocket the money, and it may turn out afterwards that he was not the heir. 
If you had a court provided that would ascertain the fact, acting in the manner 
of a court of probate, and constituting representatives for real estate, something 
in the same way that executors are constituted for personal estate, then I think 
the Incumbered Estates Court jurisdiction and the Court of Chancery would not 
have so much responsibility in relation to title thrown upon them. 

949. Another case has happened in more than one instance. A gentleman 
possessed of an estate dies, he is supposed to have died intestate ; his heir goes 
into possession, and after the lapse of nine or ten years a will turns up, and in 
the meantime you might have sold the estate ? — Yes ; or the heir, suspecting the 
existence of a will, might have sold the estate. 

950. If this process of Iiaving probate to real estate, having some tribunal to 
call the will before it, if there did exist one, would prevent to a large extent that 
danger, and relieve you from responsibility Yes. 

951. Have you considered tlie subject of the registration of titles as contra- 
distinguished from the registration of conveyances ? — Yes, I have considered it a 

good 
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good deal ; but the arguraents upon the subject ui’e not very well present to my 
mind now. 

952. Supposing a plan for the registration of titles could be devised and carried 
into law, I presume the sale of estates would become a very simple matter as 
soon as j^u got all the deeds 011 tlie registry ? — Yes. 

953. Sir J. Graham.'] The case has been put to you, that the Court of Chancery 
and your court might operate simulianeously on the same estate; if your court 
were rendered permanent, would it not be possible that you and the Court of 
Chancery might simultaneously be deciding with respect to equities between 

parties in questions in ■pari materia, and arriving at 02)posite conclusions? That 

is a possible result. 

954. Is it a probable result? — It would not occur often; I daresay in the 
course of a few years it would occur once or twice. 

955- If* court, being permanent, had to transact the wliole business of the 
sale of unincumbered, incumbered, and settled estates in Ireland, and to decide 
on tiie equities of the parties with respect to what may be said to be the whole of 
the landed property of Ireland, would not one of two effects happen, either that 
you must absorb the Court of Chancery, or, from the necessities of the case, you 
must be absorbed by the Court of Chancery ; at least, oue of the two must 
prevail? — I do not know that it w'ould necessarily follow ; you would have two 
•courts having co-ordinate jurisdiction ; the three common law courts have co- 
ordinate jurisdiction. 

956. The power of sale of tlie whole of the real property of Ireland would be 
absorbed into your court if it were rendered permanent, w’oidd it not? — It would 
if the Court of Chancery did not possess a similar power. I answered the ques- 
tion upon the assumption that the Court of Chancery could sell with Parlia- 
mentary title. 

957. Mr. £. Ellice!] Supposing your court were made permanent, would not 
the Lord Chancellor, being the superior of the whole court, have the power to 
make rules with respect to the uhole of the cases being transferred to your juris- 
diction, or to the jurisdiction ol’ the Master of the Rolls and the Vice-Chan- 
cellors ? — Yes. 

958. Supposing it were deemed politic to retain your court and make it a 
permanent court, a regulation of that kind would prevent any evil from con- 
current jurisdiciions? — Yes ; I do not think any evil -vrould arise from tlie mere 
circumstance of there being- two courts; all you would require would be an 
appeal from the two courts. 

959. Chairman.] Supposing the appellate court took the cases of both the 
Incumbered Estates Court and the Court of Chancery, you would get rid of all 
the difficulty ? — Yes. 

960. Sir E. Perry.] At page 12 of the Report, I gather three or four reasons 
for not continuing the Incumbered Estates Court as a permanent tribunal. The 
first is the pressing necessity for the court having ceased ; there is no adequate 
reason lor the continuance of an extraordinary tribunal. The second reason is 
the inconvenient situation in which the court is placed, which we see by the 

• evidence is very inconvenient. The third reason is, “ In the course of a proceed- 
ing for the sale of an estate and the distribution of the purchase-rnoney,” many 
questions arise which a court of equity has to deal with; therefore the Incum- 
bered Estates Court ought to have power to dispose of all the cases which arise; 
that being so, the only valid reason apparently is the first, because the second, 
as to the situation of tlie court, can very easily be met by transferring the present 
court to the neiglibourhood of the law courts ? — No doubt. 

ybi. With respect to the third reason also, the power of disposing of every 
c^e as it arises, and deciding the equities, could be given to the Commissioners 
■of the Incumbered Estates Court ? — No doubt ; I think the Commissioners treat 
R as a necessary inconvenience to have two courts of co-ordinate jurisdiction 
where there is no apparent necessity for it. 

962. The third reason is, that tlie Commissioners should dispose of every 
branch of the case as it arises ; and the fourth reason is, that the Commissioners 

• should dispose of all the equities ; that being so, the only reason that remains for 
the teansfer of the jurisdiction is, that the business could be as well transacted 
by the ordinary tribunals ? — That is substantially the reason, which is always 
implied in saying that there is no reason for making two courts wliere oue 

do. 

®-34- K 4 963. Tlierefore 
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r /. Tffir'‘reare Qf'S- Therefore tlie Tvbole question of transfer will depend upon whether the 
E-sq? business can be as well transacted by the ordinary tribunals or not f I should 

suppose so. _ _ 

13 Maici! 185G. 964. Wliat we hear of the evils arising from conflicting’ jurisdictions, you 

would meet by the answer, that you have cases arising to be decided by the 
court of appeal from courts of co-ordinate jurisdiction ; in point ot fact, have uot 
the suitors the advantage of being able to choose between one ot two jurisdic- 
tions ?— Yes ; some people think it an advantage to have two courts competing 
with each other. 

9(35. Mr. S'. FitzgeraM.] Is there any objection to having courts of co-ordinate 
jurisdiction beyond the possibility ot their decisions conflicting ? If the courts 
were equal in point of dignity and position, I do not know that theie would, 
but perhaps you would not require the staff ot two courts. 

q66 . Sir JF. Peirj/.] At present your court is ancillary to the Court ot Chan- 
cery in the sale of estates, is it not ? — Partly. 

967. Suits are commenced in the Court of Chancery, they are carried up to a 
certain point, tlie decisions of the Judge is obtained, and when the sale is to take 
place the matter is brought over to your court? — Yes; that has occasionally 
happened. 

968. If your court is continued as a permanent court, do not you think that 
by the practice which has grown up, and wliich seems very convenient, the 
interests of the suitors would be consulted by having the advantage of a court 
deciding the interests of the parties, and another court determining the question 
of tiller — I think it is an, inconvenient course; I think it is desirable that the 
same Judge should transact the same cause from the beginning to the end. 

969. If you are sure of getting Judges to devote their attention to the inves- 
tigation of abstracts of title? — ^Yes, and to do all the duties imposed upon them. 

970. Sir J. Graham.'} With regard to the taxation of costs, your taxiug 
department is in no arreai’? — I believe not. 

97 1 . The taxing depai’tmeut in Chancery is in great arrear, is it not ? — I think 
it is very great. 

972. Have you seen the Bill which the Solicitor-general for Ireland has intro- 
duced? — ^Yes. 

973. Is any remedy applied to that arrear in the taxing' department of the 
Court of Chancery ?— I do not think there is ; as far as I remember, there is not 
any clause authorising the appointment of any additional officer. I am not 
quite sure about it. 

974. Would not the confusion be great if the transfer of business from your 
court to tbe Court of Chancery took place wth the large arrear in the taxing 
department in the Court of Chancery not met by any legislation ? — I think it 
would be a very great evil. 

975 * Chahmian.} Supposing they got a gentleman from the head of your 
office, would not that remedy the defect? — Assuming that another officer was 
provided who would do as much as the taxing officer of our court, that would 
remedy the evil. 

976. At present in your court, in the administration of real property, do not 
questions of difficulty arise ; for example, has not a difficult question arisen upon 
the application of the rule in Shelly’s case on some question of contingent 
remainder, which you are in the habit of sending to be determined in a court of 
law ? — Whenever they are raised in a controversial form ; but I do not think we 
can do that when they merely arise upon the title, and we have no one before us 
to raise tbe question. 

977. But still, though you have no one before you when investigating the 
title, you may give directions to bring before you the person -who would have an 
interest in raising the question by controversy }■ — Yes ; but it is often very difficult 
to find any person representing that latent title. 

978. Is it only in controverted cases that you direct the opinion of a court of 
law to be taken ? — The courts of law rather object to take cases which are only 
argued ex parle. 

979. Cases with respect to the jurisdiction of the court? — ^Yes, they are neces- 

sarily joaric ; I think a court of law rather dislikes the notion of hearing a 
case cx parte. . » 

980. Do not you also exercise jurisdiction in reference to the administration ot 

funds ; 
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funds; to direct the funds to be paid into the Court of Chancery ?— That is a 
pow we have very rarely exercised. 

pSi. Do you recollect a case which was recently tried at Nisi Prius, before the 
Chief Justice in Dublin, arising from a supposed mistake committed in your 
court ; I do not know tlie name of tlie case ; it was a case in winch, after the 
sale had taken place, it being discovered that the vendee of the estate, the pur- 
chaser in your court, had less by 100 acres of bog than he ought to have »ot; 
the parties «ere called before Mr. Longficld, and the conveyance was rectified 
by the counsel at the trial painting in upon the margin lOO acres of bo<’-?—I do 
not recollect any siicii case. ® 

98:2. With 3-espect to the numerous money orders that the Commissioners 
have made from time to time, according to the practice of the court, is there any 
book or record kept of every money ortler ? — Every payment appears in the 
accoimlaut’s book. 

983. Supposing you found a payment of 10,000 1 . entered in the accountant’s 
book as having been paid, is iliereany means of discovering* absolutely the order 
of the Commissioner upon which that payment was made ?— I think there is; 
I never in my own office had the slightest difficulty upon the subject ; I could 
turn in five minutes to any order that you asked fur*. 

984. Do you enter every money order? — It is not entered in the shape of a 
money order, it is entered in the shape of a fiat ; it is in this form : “ Pay 1,100 /. 
to A. B. and C. D., the executors of E. F., in full of demand No. 7 on the finai 
schedule.’] On probate of the will of E. F. being produced, the money is paid to 
those parties. 

985. Have you a record of that kind ? — Yes. 

98b. I ask you the question, because recently in a case in the Court of Com- 
mon Pleas we found immense difficulty to ascertain what tlie Commissioners 
had decided, or what money the Commissioners had paid out?— I should suppose 
that you had not re, sorted to the best means for getting information. 

98;. The Coiriraissioners liad reduced the demand of the claimant by, I tliink, 
1,200/.-, but why, ,0V in respect of what that reduction had been made, there was 
no trace at all? — lean hardly imagine how tlmt could have occurred ; in the 
ordinary course of aflairs it would arise in settling the final schedule ; the demand, 

1 presume, must have been reduced upon the objection of some person. 

988. There happened to be a number of conflicting objections, and it was 
important to know what the Commissioners had allowed, and what they had 
disallowed r — I can imagine that there might be a difficulty ; w*e have nobody to 
take down the orders made in chambers. 

989. Is there anything else whieli you wish to add to your examination ; have 
you any observation to make, or any suggestion to give? — An observation 
occurs to me as to the extent to which Parliamentary title is applicable, particu- 
larly where you are .selling limited and partial interests in laud ; it vvould be 
important, I think, in such a case as that, not to give an absolute Parliamentary 
title, for example, to a life estate, but merely the Parliamentary title to the 
life estate, as against all persons deriving tlieir interest in the life estate subse- 
quently to the time it was created, but not affecting in any way to hind inlerest.s 
existing behind the settlement which creates the life estate. 

990. Just as you do in selling leases ? — Just so. I think also there would be 
great difficulty in giving a Parliamentary title upon selling reversionary interests ; 
It would be hard to compel the tenants to come forward to prove their leases 
upon the sale of a reversion ; but if they do not, you must sell in such a manner 
that their interests are not damaged. I think you cannot deal with the question 
of Parliamentary title quite in the summary way in which it is dealt with by 
the clause in this Bill. 

991* You are aware that in the Bill there is a clause providing that the 
Judge niay refuse to give a Parliamentary title, or give it subject to qualifica- 
10ns aud conditions? — I do not think it exactly applies to the case 1 refer to ; 

at would apply to the case in which the fee simple was iniended to be sold, 
an there was some little outstanding interest that prevented the sale of the fee ; 
consider that applying to the case I have mentioned. 

992 - Mr, S. Fitzgerald."] In reference to a question which has been put to 
14 would be possible that property might be in this situation, that 
^ operated upon by two courts at once, would that be the case, or 
> c y to be the case, if the Incumbered Estates Court is made permanent and 
■ <^- 34 . L its 
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jLtSdr!Totably preventthe estate being brought simultaneously tnto the two 
" urtl rio LtunderLnd me. however, as suggesting that the Incumbered tstales 
Cou«; hould have the appointment of receivers. I think if the Incumbered 
ESes Court had the po4er of appointing receivers, the grea tendency in the 
p4ctitioners in the court would be to get a receiver appointed, and not bring 
tVip p«;tate to a soeedv sale at all. , . 1 

00 Mr GroaanS, In the event of the court being made permanent, you 
wouw'iiot suggest the appoiiitmeut of receivers ?-Pendiug the sale, it might 
be desirable to do so, otherwise the reots might be lost. 



Jovis, 3“ die. Ayrilis, 1856. 



MEMBERS 

Sir Jaaies Giiiham. 

Sir Erskine Pniy. 

Mr. He.nvy Herbert. 

Mr. Seymour l-itzi>eral(l. 
iMr. Henley. 

The Right Hon. Sir JAVIES 



PRESENT ; 

Viscount Monck. 

Mr. De Vere. 

Mr. Grogan. 

Mr. Miicartney. 

Mr. Edward Ellice. 

GR.AHAM, Bart., in the Chair. 



Right Hon. the 
Master of the Rolls 
for Ireland. 



.3 April 1856. 



The Right Honourable the Master of the Rolls for Ireland-, Examined, 
qqa. Chairman.'] HOW long have you filled tlie office of Master of the Rolls 

for Ireland? — 1 was appointed on the 26tli of January 1846. _ _ 

qqs. This Committee has before them the Report of the Commissioners 
anpointed to inquire into the Incumbered Estates Court ; at page 73 of the 
Annendix there appear answers given by you to certain questions which were 
propounded to you ; do those answers in the mam contain your present view ot 

the snbiect referred to this Committee ’—They do. 

qq 6 '‘Whea you o-ave those answers you had not seen the Bill presentecl to 
Parliament brought in by the Solicitor-general and the Attorney^;eneraI for 
Ireland, and Mr. Horsmau ?— I forget whether I had then seen the .Bill brought 

in last Session ; I had not seen the Bill of this Session. 

007 . Have you now seen the Bill presented this Session ?— I have. 
qo8. That Bill contains proposals for the reform of the Court of Chancery m 
Ireland, somewhat analogous to the reforms already by law introduced into the 
Court of Chancery in England, does it not ?— Somewhat analogous, but omitting 
some most important provisions of the English Act. 

goQ. W'ould you point out to this Committee what are the omissions in the 
Bill which strike you particularly? — The 98Lh and 100th sections, and some 
other sections, contain provisions with respect to the examination of witnesses. 
Now, there are in the English Act of Parliament other sections which precede 
the sections corresponding with those which I have mentioned, and those sections 
are omitted from this Bill. I may, perhaps, veiy shortly explain the nature 
of those omissions. In Ireland Bills are not now filed; ihe proceeding is by, 
cause petition, under the Court of Chancery Clxeland) Regulation Act of 1850. 
The Lord Chancellor has decided, upon the construction of that statute, that 
there is no pleading on the part of the respondent. Now, tire consequence of 
that is, that this very objectionable course of procedure is in operate 
in Ireland : there is a cause petition filed, verified by a short form of am- 
davit, stated in the Act to which I have referred; the respondent witluQ 
a limited time puts in one or more affidavits, but no pleading; they are 
a mixture of proof, of evidence of pleading, and everything,. The petitioner 
puts in affidavits in reply, and then, wiih the permission of the- court, which, 
from the view taken bv the Lord Chancellor of Ireland, is in fact never refused, 
•' the 
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the respondent files afiidavits by way of rejoinder. The petiiiouer then files affidavits Right Hon. the 

very often by "way of surrejoinder. You then may have affidavits by way of Master tf the Roih 

rebutter, and affidavits by way of surrebutter. In one c£^e which came before me, Ireland. 

the affidavits ran beyond the surrebutter. In my opinion nothing can be more i 

objectionable than that course of procedure: the effect is, that each party is 3 April 1856 

trying to outswear the other. I sliall now state what the English course of pro- 

cedui^ is: in England, when a l)ill is filed, which is analogous to our petition, 

for it is without interrogatories, and very short, there is an answer by way ot 

affidavit filed wilbin a limited time: the plaintiff then has the option of giving 

notice to the defendant whether he proposes to hear, or to prove his cause by 

affidavit or otherwise. If the defendant does not object, as I understand tlie 

Eno-lish practice, the case is lieard upon affidavit ; and there are many cases 

whfeh may be very properly heard upon affidavit ; but if either party does not 

choose to adopt that course, you proceed to the examination of witnesses, under 

clauses similar to those to which I have referred. Now, if a cause is heard in 

Euo'land upon affidavit, the course of practice is this : there is a day fixed beyond 

■which no affidavit can be filed, and each party, there being an issue joined between 

them, proves his case by affidavit. One party b^ not the opportunity of out- 

swearing the other. Tlie affidavits must be all filed on or before the last day 

for filing affidavits, and tlie courts in England are very strict in not permitting 

any affidavit to be filed after that day. There is a recent very important case, 

in which the wdiole subject was considered by the Lords Justices of Appeal in 

England, in which incidentally, without knowing the Irish practice, they express 

their condemnation of such a practice; the case is Thompson v. Partridge, vvhich 

is reported in the fourth volume of De Gex, Macnaghtea & Gordon’s Reports, 

page 794 . I think it will be at once observed by the Committee that that is a 

far preferable system to the system of allowing the filing of affidavits upon 

affidavits interminably up to the hearing of tlic cause — one in answer to anoilier. 

Now, the clauses which relate to that course of procedure in England are alto- 
gether omitted from this Bill, and also all the clauses which provide for the joining 
of issue and enabling the plaiiitifi' to dctemiiue wlietlier he will have his cause 
disposed of by affidavit or by oral cxaminalicm ; and there has bfcn introduced 
into this Bill the mode of oral examination without any issue joined between the 
parties, and without, so far as I understand the case, uny mode of ascertaining 
what are the questions which are to be decided. I totally object to the whole 
system, which has put an cud to pleading on the part of the respondent in Ireland, 
and I think that by introducing four or five clauses from the English Act of Par- 
liament you could make the practice substantially the same, and in so doing’, I 
may observe, you would carry out a reccmnicndatioii of the Commissioners 
the.mselves, who in an important passage in their Re[>ort, at page 15, make the 
following statement ; “ We think it for the interest of tlje public and the profes- 
sion that the English and the Irish Court of Chancery should be assimilated in 
their practice as closely as circumstances will permit, so that the decisions of 
each may be applicable to both, and thus tend to establish a uniform system in 
the two countries.” I entirely concur in that, and the observations which I have 
taken the liberty of making are to express my strong opinion as to the necessity 
of the introduction of some of those clauses in the corresponding English Act 
which precede and follow those which relate to the oral examination of witnesses, 
and lead to an issue being joined between the parties. 

1000. Then, if it be assumed that a transfer of the jurisdiction of the Incum- 
bered Estates Court may safely be made to the Court of Chancery in Ireland, 
on the ground that this Bill will remedy all the defects leading to delays in the 
Irish Court of Chancery, such an assumption would not, in your opinion, be 
w’ell founded ? — I think not, as a mere question of procedure, independently of 
other questions ; and which, in fact, is quite an independent question. 

1001. Therefore the Bill, as now framed, purporting to amend the adminis- 
tration of justice in the Court of Chancery in Ireland, falls short, in your opinion, 
of what is required, and in the particular instances pointed out by you, falls short 
of the recommendation of the Commissioners ? — I think it does. . ^ 

1002. Do any other defects occur to you in the proposed alterations in this 
Bill? — That is the material objection; I cannot go the length of saying tha) 
there may not be some minor objections of a trifling character, but that is the 
main objection to that portion of the Bill which relates to practice and pro- 
cedure. 

0.34. I, o 1003 - Let 
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Uigl.t Hon. the 1003. Let me call your attention to clause 151 of the Bill, which clause, con- 
Maiier oftheRolU templating the sale of settled estates, seems to grant the power of allowing “ any 
for >e an part of the consideration to be a rent issuing out of such estate, and to be secured 
3 April i8'-G. settled in such manner as the court shall approve.” Does it appear to you 

' to be a salutary provision, with a view of removing incumbrances on lauded pro- 
perty in Ireland, to sell au estate subject to a rentcharge without limitation in 
amount r — In answer to that question, perhaps I may be allowed to say that I 
disapprove hi toto of the sixth part of the Bill, of w'hich that clause is a poriion, 
relating to the sale of settled estates and unincumbered estates. 

1004. You disapprove of the whole of that portion of tire Bill? — I do. 

100,5. ^V'ill you, shortly, state to the Committee the grounds ot your disappro- 
bation ? — Under the provisions of that part of the Bill, the Court of Chancery is 
authorised, with the consent of the tru.stees of settlements, to set aside every 
family settlement in Ireland, which is, X think, very objectionable. I may 
perhaps illustrate it by stating to the Committee a case which has actually 
occiiri'ed in the Incumbered Estates Court as to an incumbered estate. I believe 
I can state the facts accurately, from circumstances whicii have come to my 
knowledge ; but it would be very desirable to have a return moved ior, to 
ascertain the accuracy of my statement; some of the documents I have not 
seen. Lord Blaney was seised of liis family estates in Ireland for his life (as I 
recollect from having, many years ago, when counsel read the deeds), witli 
remainder to his first and other sons in tail, and witli remainder to himself 
in fee. Lord Blaney had a singular notion, which Lord Eldon is said 
to have had, of what the latter called the delightful simplicity of ^he Three 
per Cents ; Lord Blaney was very desirous to turn all his lauded property into 
Three per Cents, and he consulted counsel, before the passing of the Incumbered 
Estates Act, to see whether that object could be carried out, he undertaking 
never to marry, and never to liave a son. Of course it is not very likely that he 
could get a purchaser under those circumstances, although he had the reversion 
in fee, and could dispose of the estate, subject to that contingency. As soon as 
the Incumbered Estate Act was jiassed, I have been informed that he presented 
a petition to the Incumbered Estates Court, his estate having very trifling 
incumbrances upon it compared to its value; and I have a copy of the title- 
deed here by which the Incumbered Estates Commissioners have sold the 
whole of those estates for 180,000 Z. The effect of that course of proceeding 
is just this: if Lord Blaney had a son, and his son came of age, ho being 
a Peer, would naturally look for his family estates, and the niagnilicent 
domain, which many Honourable Members novv present have seen, at Castle 
Blaney, and he would be told tliat the estate had been sold, and disposed of by 
this course of proceeding of an arbitrary and despotic tribunal in Ireland, and he 
must look to the Three per Cents for his property. I entertain a strong opinion 
that no court of justice in Ireland should be empowered to set aside family 
settlements. 

1 006. In 3'our answers to the questions appended to the Report of the Com- 
missioners, yon state that, on the whole, the Incumbered Estates Commissioners 
have performed the important duties entrusted to them with great ability and 
caution? — I think they have. I suppose, owing to the quantity of business 
which they have done, they have overlooked the state of the title in the case to 
which I have referred, and in other cases. 

1007. But, generally speaking, .do you adhere to the opinion that their duties 
have been performed with caution and ability? — Yes; I think they have» 

1008. And treating the position of Ireland as exceptional at the time of the 
passing of the Incumbered Estates Act, are you of opinion thaC on the whole, 
its operation to meet such exceptional case has been salutary ?— I think it was 
a salutary Act, having regard to the exceptional circumstances of Ireland when 
it passed, but those exceptional circumstances having ceased to operate, I dis- 
approve altogether of rendering it a permanent measure, no matter what tribunal 
is employed to carry out its provisions, when vou have no similar Act in 
England. 

1009. You would be opposed therefore to the continuance of the powers of 
the Incumbered Estates Court, as well as to the transfer of its jurisdiction to the 
Court of Chancery?— I disapprove of it as a permanent measure, no matter 
what tribunal is appointed to carry out the powers. 

2010. You are of opinion that the exceptional circumstances have ceased in 

Ireland 
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Ireland which render such provisions salutary ?— I think they have either Right Hon. the 
ceased to operate, or will have ceased to operate when all the property which is MasteroftheliollB 
now in the Incumbered Estates Court shall have been sold. fur Ireland. 

1011. You are aware that the powers of the Incumbered Estates Act expire — ! 

in the course of the present year, e.xcept as to winding up any decisions to nhicli ^ 

the Commissioners may Iiave come on petitions presented 'to them before that 
period ? — Yes. 

1012. On the whole, would you recommend that the continuance of the 
Incumbered Estates Court should be limited to such a period as would enable the 
Commissioners to wind up any business which they have before them, without 
a transfer to any other tribunal ? — My opinion, with great deference, is this. 

I strongly object to the system of exceptional and experimental legislation for 
Ireland ; I think it is the very worst part of tlie empire in which to try experi- 
ments. If the Incumbered Estates Act be a proper measure for Ireland at pre- 
sent, it is a proper measure for England. My strong belief is that if it is sought 
to be introduced into England, Eiiglisii gentlemen will begin to carefully 
examine the provisions of tliat measure. I believe it renders all property in Ire- 
land insecure. If it is a mere Irish measure it may be disposed of on some 
Wednesday morning in a thin House, but if you give us the benefit of English 
legislation we shall have a very different measure, in my opinion. What I 
should state to be my view is this ; there is now before Commissioners, appointed 
by the Crown for that purpose, an inquiry proceeding — I have myself answered 
at very great length queries put to me by those Commissioners — as to the state 
of the law intrelation to the transfer of land ; T am of opinion, that a very radical 
reform is wanting in that branch of the law. I do not know, of course, what view 
the Commissioners will take, but their Report mav be shortly expected, and if you 
were to propose to introduce the Incumbered Estates Act, or to give the Court 
of Chancery in England the power of the Incumbered Estates Commissioners, I 
have no doubt you would l)e met at once by this argument, “ Wait for the Report 
of the Commissioners.” If tlie Commissioners recommend reform, which I take 
for granted they will do, why are wo not to have tlie same measure in li-elund ? 

Thei*e cannot be one measure of reform for Ireland proper, and another measure 
of reform for England proper. Of course I speak with the greatest possible defer- 
ence to the opinions of others, but I should be glad if the Incutubered Estates 
Act were continued for a year, or two years, to await that Report, and then to 
have corresponding- legislation for each part of the United Kingdom. 

1013. R the view which you have just stated were realised during the further 
limited period for which the Incumbered Estates Court in Ireland would be e.v- 
tended awaiting the decision of (he Real Property Commissioners in England, 
would you give them the power to receive fresh petitions, and to exercise all the 
powei-s of selling incumbered estates us heretofore ? — I think there would be no 
objection. Where there is a tribunal existing which no doubt facilitates the sale of 
estates it might be objectionable to allow it to expire until you ascertain whether 
the Commissioners may recommend, which they possibly may do, the adoption 
of that principle in England ; I tliink it would be perhaps better, according to 
my view, to continue that tribunal until it is decided, which it must be before 
long, what course of procedure will be adopted in England with relation to the 
sale and transfer of land. 

(014. You have already expressed an opinion adverse to the extension of the 
power of sale to settled property ; allow me to ask whait your opinion would be 
ot the extension of the power to unincumbered property ? — I stated just now, 
hat I tliirik the powers exercised by the Incumbered Estates Commissioners are 
inconsistent with the security of all lauded property, and of course the same 
Ejection will apply whether tlie estate be incumbered or unincumbered; it- 
™’ght perhaps apply more strongly to unincumbered property, for there will 
e the less chance of any opposition. 

T 1!^'^ should appear that the opinion of the proprietors of the soil of 
re and was favourable not only to the existing facility of the sale of incumbered 
property, but extended also to a desire to have those provisions made available 
01 unincumbered property, what would you say to that desire on the part of the 
of » would it be that the proprietors in esse were regardless of the interest 

ose m their heirs? — I think proprietors are very little awaie of tlie 
which may follow from a careless discharge of the duties of a judge 
^se ing estates. No doubt you have the duties carefully performed now, 

13 and 
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and tlie Master of the Rolls for England in his evidence appears to consider that 
he would not recommend the proposed transfer at all unless upon the assumption 
that you were to transfer Mr. Longhekl and Mr. Hargreave to the Court 0 
Chancerv ; I think that is one of the strongest arguments that can be used 
against the proposal. If there are only two persons competent to discharge the 
duty, of course it is not consistent with the security of property that such powers 
should be given to the Court of Chancery. .1^*1 . i < 

loj 6 Your knowledge of Ireland, you being constantly resident there, must lead 
vou to observe what is the feeling of proprietors generally with respect to this 
power of sale ; is it adverse or favourable I am bound to say that i think it 
IS favourable, but I think it is favourable from a very great misconception as to 
the consequences of the Act of Parliament. They look to this, that property is 
sold perhaps to advantage, from the impression that a Parliamentary title 
is given \ purchasers of course are anxious to get a Parliamentary title , but what 
is overlooked is, that the owners of property in Ireland, the owiiei’s nuder 
family settlements, for example, and persons in remainder having interests m 
estate's, are quite insecure with these provisions. 

1017. Then your apprehension is with regard to contingent and remainder 

interest? — Yes ; partly that. _ _ 1 x. ^ -i 

1018. As relates to existing proprietors, is not their interest the best gmde to 

their feelings and wishes with respect to those powers of sale, whether ot incum- 
bered or unincumbered property ?— Yes. t , • 

1019. Upon the whole, their opinion and feeling is favourable, is it not, to 

those powers ? — I think it is. _ > 

1020. And not only to the power of selling incumbered property, but on 

account of the extra value given to an estate by an indefeasible title, they would 
wish to see it extended to unincumbered property .* — I think I am bound to state 
that that is the impression. , • 

1021. If the sale of Incumbered Estates be prolonged, will not the desire on 
the part of unincumbered proprietors become stronger, and in a short time 
irresistible in equity? — Perhaps it may ; I urn an advocate for a greater extent 
of reform in relation to the transfer of land than almost any person in the 
countiy. I am of opinion that you ought to be able to transfer land with as 
much facility as you transfer stock, but I would not carry it out by this 



1022. The Commissioners, who have been already referred to, have had Uie 
advantage of your opinion and advice with regard to what you think is the 
proper remedy for the more easy transfer of land? — Yes. 

1 023. They are in possession of your views ? — Yes. 

1024. Sustained by your reasons ? — Yes. 

1025. Your opinion is on record in that respect? — Yes; a Member of this 
Committee happens, as I believe, to be a Commissioner, and I have not the 
slightest objection to my evidence being laid before the Committee. 

1026. Sir IL. jPern/.] Does not your evidence relate to a system of registration 
being adopted ? — Yes ; it would be extremely difficult, from the nature of the 
question, to state my views shortly. 

1 027. If the Incumbered Estates Court is to be permanent, to what tribunal 
would you think it fit to transfer the powers ? — I am disposed to say that 1 should 
rather leave the powers with the Incumbered Estates Court. I am a very great 
opponent, of course, to that division of labour which is condemned by this Bill* 
which allows one part of the same suit to be conducted by different branches 01 
the Court, referring from the Master to the Court, and the Court to the Master; 
but I confess I am rather an advocate for that division of labour which throve 
the entire of a particular branch of jurisdiction upon a particular court or tri- 
bunal ; whether you call them Incumbered Estates Commissioners or not, you 
could place them very much under the control of the Court of Chancery, by 
altering the appellate jurisdiction ; that is, taking it from the Privy Council, and 
giving it to the Lord Chancellor and the Lord Justice of Appeal. 

102S. Ckairffum.] With respect to the portions of this Bill which relate to the 
Court of Appeal, namely, the third branch of it, from clause 50 to 64, do those 
provisions meet with your approbation ? — I think the principle is right ; there 
are some of the details of which I very much disapprove. 

1029. Will you state of what you disapprove under that head? — By the first 
section of the third part of the Bill, at page 20, it is provided : “ It shall be 

lawful 
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lawful for Her Majesty from time to time to nominate and appoint a fit person 
■^vho shall have exercised the office of High Chancellor of Ireland, or who shall 
be one of the Judges of the superior courts of common law at Dublin, to be a 
Jud' 5 -e of the Court of Appeal in Ciiancery, ami every Judge so nominated and 
aooointed shall hold his office during Pier Majesty’s pleasure.” I consider it 
most unconstitutional to make any Judge hold office during pleasure. You 
will observe what the consequence is : 1 will take the case of a puisne Judge; 
a Dui«ne Judge, upon being appointed a Lord Justice of Appeal, is to I’einain a 
Judo-e of a court of law ; he is to receive his salary as a puisne Judge, and he is to 
receive 1,500 a year in addition as a Lord Justice of Appeal. Surely it is not 
10 be tolemted that the Crown is to have the power of removing him from what 
may be considered the office of Chief Judge back to the office of puisne Judge, 
depriving him of 1,500/. a year of his salary. It is rendering that Judge depen- 
dent and contrary to the whole principle of the Act which was passed in the first 
yea/of the reign of George the Third. 

1030 . Do you attach any value to the qualification with regard to the Judge 
of Appeal being a harn'ster-at-law of 15 years’ standing ; do you think it is wise 
to narrow the choice by a limitation of that description ? — The argument, I 
should say, in favour of it is, that it is the qualification in the English Act of 
Parliament; and lam, I must say, very strongly of opinion, that assimilation 
of leo'islatiou, as far as possible, should be made. 

1031 . If you sought to assimilate legislation, would that assimilation be by 
retaining qualifications of that description, or by abolishing them r — There is 
some difficulty in answering that question. I shall state with respect to my own 
office : I looked yesterday into the Act of Parliament under which the office of 
Master of the Rolls has in fact been established as a legal office. It was in 1801, 
by the 41 Geo. 3, c. 25, and that Act of Parliament recites the old statute, 
under which it states, that the office of the Master of the Rolls has been held 
during pleasure; it authorised the King, his heirs and successors (tliose are the 
words of the statute), to appoint any person to be Master of the Rolls during 
good behaviour ; and then it provides that the Master of the Rolls shall have 
certain power of hearing causes and making orders in the Court of Chancery in 
Irelimd. I am not aware of any subsequent Act of Parliament imposing any 
qualification. But there has never been a Master of the Rolls, 1 believe, who was 
not of 15 years’ standing. 

1032 . Clause 59 contemplates the appellate jurisdiction in Ireland being 
amended; the clause to which we are now referring contemplates the mainte- 
nance of the appeal to the House of Lords, which would be a double appeal ; 
with an appellate ti-ibunal reformed in Ireland, and being niade really effective, 
would you be of opinion that the double appeal should be maintained — Most 
certainly. I have the strongest opinion in favour of an ultimate appeal to England. 
It you have not an ultimate appeal to England, the result, after a certain number 
of years, will be that the law in both countries will become totally different by'^ 
means of judicial decisions. Several instances have occurred ; not very long 
ago, the opiiiiou of the great majority of the Judges of the Court of Exchequer 
Chamber in Ireland was reversed in the House of Lords. There are some most 
important cases of Irish appeals at this moment before the House of Lords. 

_ ^033- The double apneal is attended with great expense to suitors and indi- 
viduals, is it not? — It is ; I think the appeal Jurisdiction, if J may take the 
liberty of saying so, in England, requires to be reformed as much as any matter 
<»nnected w-itli the administration of justice. 

1034 . Assuming the appellate tribunal in Ireland to be amended, and tliat 
the appellate tribunal in the last resort, which is now being considered, should 
also be amended here, though the cost may. remain considerable to individuals, 
you think the public good arising from the doable appeal would supersede all 

0 jections that would lead to their extinction ? — I do ; I think it is i)erhaps 
creditable to our country that there are few Irish appeals, considering the 
sniount of business disposed of ; it shows that there is a great deal of care taken 

y the Judges in the disposal of the causes. 

1 contemplates the Lord Chancellor sitting alone as an appel- 

tk % other clauses contemplate also his continuing to hear causes in 

e >st instance; would not the double operation of those clauses be inconve- 
opinion, seeing that he might sit as the sole Judge of Appeal 
P sioly from one of his own iudgments? — I thiuk liis being a sole Judge of 
0-J4. L 4 Appeal 



Right Hon. the 
Master <^lht Rolls 
Jor Ireland. 
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Right Hon. tlie Appeal is undesirable. A remarkable instance of that occurred not long ao-o- 
JJasUr of the Rolls I decided a very important case ; there was an appeal to the Lord ChanceiTor' 
for Ireland. Loi’dship pronounced rather an elaborate judgment, reversino- xnv 

; ■. opinion. The parties pressed very much for the case to be sent to a court of 

3 April ]8jG. ggjjj, Court of Queen's Bench ; shortly afterwards the 

very same question happened to arise before myself between other parties and 
I sent the question to the Court of Common Pleas, so as to have the advantage 
of the opinion of two courts of la\v. Tlie Court of Common Pleas unanimously 
decided with me, and three Judges of the Queen’s Bench decided with me, 
I think that case alone shows the importance of having two Judges to decide in 
a court of appeal instead of one. 

1 036. If part 3 of the Bill, subject to the observations which you have already 
made with respect to particular clauses, became law, would you think it desirable 
that the Lord Chancellm should hear causes in the first instance or not : — 1 think 
it is d(sirable; I do not think his time would be fully occupied by appeals; if 
his time were occupied by appeals, of course he would then direct that the 
causes should be set down before me or the Vice-Chancellors. But I would 
leave it optional to the Lord Chancellor to do, what he has always done in Ire- 
land, liear original causes. I see an advantage in the Lord Chancellor hearing 
a cause originally. If a cause is heard before me, it may lead to an appeal ; if 
heard before liis Lordship, it will be final, unless the parties choose to come to 
En gland. 

1037. You see no objection to the provisions of the Bill in that respect?— 
I do nut ; I think the Lord Chancellor should have the power of hearing original 
causes; I would not coerce him. 

103S. Does not the Lord Chancellor hear lunacy petitions, and matters of 
bankruptcy r — Yes, but they occupy a very short portion of his time. 

* 0 . 39 - Your opinion would be that his appellate jurisdiction, lunacy and 
bankruptcy business, would not fully occupy his time r — I am disposed to 
say so. ^ 

1040. If his time were fully occupied, he would not hear causes in the first 
instance ? — No. 

104]. Otherwise you would see no objection to it? — None whatever ; it has 
been the uniform practice, and it would work very well. 

1 042. Does the second portion of this Bill with respect to the abolition of the 
Masters meet with your approbation or not? — It meets with my entire appro- 
bation, both because it assimilates tiie procedure to that of England, and also on 
its own merits. 



7 043. You are aware that there is a departure from the English example ; in 
England, upon the abolition of the Masters, the Vice-Chancellors appointed their 
own chief clerk^ and second clerks, subject to the approval of the Lord Chan- 
cellor; in this Bill It IS proposed tliat they shall not appoint their own clerks, 
but that the patronage shall be vested in the Lord Lieutenant ; wliat is your view 
of that departure from the English example?-! confess, I contur in the unani- 
mous lecommendation of the Commissioners, that it should rest with the Judge, 
The principle of this Bill I apprehend to be this : that each Judge is supposed 
to do the entire business ; althougii he would do it in part through the medium 
ot uftcers, he IS m fact the person responsible; if you allow the Government to 
appoint those four gentlemen, they may be four persons with whom it would be 
impossible to work. 

1044. It IS feared that the Iice-Chancellors would job the patronage; from 
your experience, would you have greater confidence that it would not be jobbed 
a he Castle :-I think there might be judicial nepotism on tlie one hand, 
and po itical appointmems on the other; and I would rather run the risk of 
“Porisiu than have gentlemen appointed by the Secretary to the 

Aic’oSury. 

it desirable, if the patronage is vested in the 
Judges, that there shouH be a veto m the Lord Chancellor ?— Certainly 

, 1 m rol ev O? , Upon the whole 

and •'‘8 Judge^;-I tlliuk it 

nwn I U « Vl relative or connexion to appoint, he will for bis 

relati've ™ ^ ™partial witnessj because I have no 

relative oi connexion, either by. blcod or marriage, but one, whom I could 

a,ppoint 
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appoint under the qualifications of the Bill, and I do not mean to appoint him ; so Rjtrijt Hon. the 
far as I am concerned, I am disinterested. I should not appoint any person Master of the Rolls 
related to me by blood or marriage; not having therefore any direct interest for Ireland. 

upon the point, 1 1 should naturally endeavour to select persons who would 

assist me properly. , ^ , , . , . 3 April 1856. 

JO47, Would not the Judges having the most laborious and important functions 
to perform, if they are responsible for the whole duty, have a deep interest in 
appointing efficient assistants — Undoubtedly. If a Judge happened to have a son 
competent to perform the duties, it would be a very hard thing to say that he was 
disqualified. Flaving myself no interest in the i^oint, looking at it in a public 
point of view, I think it is desirable for the interest of the public that those 
four officers should be appointed by the Judge. The patronage may be abused 
by the Government, and it may be abused by the Judge ; I think it is almost 
certain to be abused by the Government. I do not refer to any particular 
Government, but Governments generally ; and I think there is a chance, at 
least, of its not being abused by the Judge. 

104S. Do you see any reason for the qualification that a barrister of six years’ 
standing may be appointed, but that a solicitor must have served 10 years ? — 

I do not see why a solicitor should serve 10 years, anv more than a barrister. 

If a solicitor is not qualified by six years’ standing, he will not be qualified by 
1 0 years. 

1049. Is not he just as likely to be qualified as a barrister of six years’ 
standing? — Just; and perhaps more likely, from his having served an appren- 
ticeship. 

1050. On the whole, the Committee may collect that you are favourable to 
that portion of the Bill providing for the abolition of the Masters, and the 
appointment of two Vice-Chancellors, they having the patronage of their first 
clerks, and being responsible for the whole duty of superintending a cause from 
its commencement to its close? — I am decidedly of that opinion : a number of 
decrees made by the blasters come before me ; the Masters act as Vice-Chan- 
cellors under the Court of Chancery Regulation Act of 1850 , appeals from the 
Masters under that Act of Parliament arc heard before me. A great number of 
reports also come before me ; I distribute all the money in the Court of Chan- 
cery, there being a clause which pi*evented the Masters from doing so, and I 
therefore have an opportunity of observing the delays. Proceedings are often 
pending in the Master’s Office for a number of years. It is impossible that 
those cases could be pending for the same time, if the Judge had control over 
the proceedings in his own chambers. 

1051. The experience in England, subsequent to the abolition of the Mas- 
ters, of the conduct of the case by the Judge under Jiis own exclusive supervision, 
would be a guide, would it not, with respect to a similar operation in Ireland r 
— I think so ; I understand it is working well ; so I am told. 

1052. If your view should prevail, and the Incumbered Estates Court should 
be continued either for a limited time or indefinitely, and the transfer should not 
take place to the Court of Chancery, are you of opinion that upon the abolition 
of the five Masters, or four Masters, retaining one for special service, it would 
be necessary to appoint two Vice-Chancellors in Ireland, in addition to the Lord 
Chancellor and your own office? — That is an extremely difficult question to 
answer; I have been informed, though I do not know it of my own knowledge, 
that the business of the Court of Chancery has been very much increasing under 
the operation of the Act of 1850 ; certainly the causes are carried on much more 
expeditiously and much more cheaply than formerly. It is very difficult to say 
^hat the result of this reform would be ; I think it is a great mistake to 
nave too few Judges at commencing, for if an arrear once accumulates you 
never can get rid of it. I should be rather disposed myself to recommend being 
^ the sale side, and have a provision in the Bill that no successor of the second 
Vice-Chancellor should be appointed, unless, perhaps, with the sanction of Par- 
liament, or something of that sort. 

^ 053 ' You would begin with appointing two Vice-Chancellors, providing 
Qo second appointment on the first vacancy should he made, unless Parlia- 
ment should so determine? — I think so; you could then ascertain how the 
measure was working. It is a matter of vast public importance that no arrear 
accumulate ; I am very much disposed to think, although some persons 
Ikink otherwise, that the Lord Chancellor, the Master of the Rolls, and two Vice- 

0 - 34 * M Chancellors 
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Hon. the Cliancellors (althougli you are redaciug the number of Judges) could keep down 
hlader o{ iht Rolls all arrears, provided vou continue tlie Incumbered Estates Court. 

for Ireland. Mi»Iit I aslt you what IS the state of business in your court?— I have no 

arrear whatever ; 1 not only have no arrear, but I have in fact disposed by antici- 

a April 1856. oatvou of about 140 motions and petitions of next term ; I gave liberty to hear 
them after the term, to facilitate the suitors. The last day for serving notices is 
about Ihree davs before the last day of the legal terra. I gave liberty, 1 believe, in 
every ca«e but two or three, to set down the petition, or give notice of motion. 

I di 4 io=ed of them all, and it took me, I believe, after I rose on the 4th or 5 th of 
March, a fortniglit or more than a fortnight, working hard out of court, in 
writiuo-out all the orders and judgments ; but in the first week of ne.vt term, 
not only will there be no case in arrear when I give the judgments and made the 
orders, but I shall have anticipated a portion of the business. 

1055. Is your time fully occupied r— I believe it is considered in Ireland that 
I have worked hard. I have to work a great deal out of Court. 

1056. Is it your habit to write your judgments ? — Every important judgment 
I write, with tlie view of having it accurately reported. 

1057. How many mouths in the year do you sit? — Taking the last term, for 

example, I sat on the 11th of January, and I rose on the 4 th of March, but I 
worked for several hours a day out of Court for a fortnight after : in fact, I 
have not quite completed the business yet ; I have been anything but idle during 
what is called the vacation. ^ -t j t i n • 

1058. When does term begin again? — On the 16 th of April, and I shall sit 
without intermission, except perhaps for four or five days, when I shall be very 
mucii occupied in writing judgments, till the middle of July. Wlien I rise in 
the middle of July I shall have a great deal of work to get through in w'riting 
orders and finishing up cases. 

1059. When does your November term begin ?— Tlie second of Novenaber. 

ic6o. That lasts, with a short intermission, till Christmas, does it not.- — Yes. 

I sat up to Christmas-eve, when I was very much pre.ssed, a few years ago. 

1061. What are your judicial hours?— The same as the Lord Chancellor’s; 
we sit to a moment at 11 o’clock, and 1 rise at about four. Lord St. Leonards 
was anxious to introduce 10 o’clock as the time of commencement, but the Irish 
Bar was veiy mticli opposed to it. I sit five hours, and sometimes more; 
perhaps if the business is over, I might rise a little earlier, but I think that is the 
average. 

1062. Is not a good deal of your time occupied in the evening? — A great 
deal of my time; I do not think there has been an evening that I have had 
to myself of late. 

1063. Knowing well your diligence and fairness, I will ask you whether you 
think that, with advantage to the public, your time could be more fully occupied 
than it is?— I cannot take upon myself to say that I could not get through 
more business; I might sit a week or 10 days longer than I do each term; 
but this I will say decidedly, I could uot satisfactorily to myself perform the 
duty, after the fatigue of the day, of reading abstracts of title, with a view to 
conferring a Parliamentary title ; I could not with safety to the public undertake 
that duty. 

J064. If the duties of the Incumbered Estates Court, with the power of selling 
settled estates and unincumbered estates, were transferred to the Court of Chp- 
cery, and in the distribution of the labour some of it came to you, do you think 
you would be able to discharge, satisfactorily to yourself, the duty of a narrow 
inspection of the titles? — I could not, satisfactorily to myself, 

1065. You have already expressed an opinion, that without a transfer, to 
prevent, in your opinion, the probability of arrears, upon the abolition of the 
Masters, twm Vice Chancellors would be requisite ; I need hardly ask you whether 
you think that judicial staff would be adequate if the transfer took place r — ■ 
I entertain a very strong opinion, taking the Bill as it stands, that the loar 
Judges, that is, the Lord Chancellor, the Master of the Rolls, two Vice-Chan- 
cellors, and their officers, could not perform the duties imposed upon them by 
this Bill, and also dispose of the arrears of the Incumbered Estates Court. 

1 066. Even without the arrears ? — Without the arrears, I should doubt it very 
much Mr. Hargreave, 1 observe, has stated that the current business of the 
Incumbered Estates Court is sufficient to occupy three Commissioners, who sit 
separately, and their officers, and that, in fact, the arrears would stand still, 

as 
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I understand bis evidence, if they were to go on with the cniTent business. Right Hon the 
U'tliat be true, of course the two Vice-Chancellors, if they disposed of the business Matter of the Rolls 
fthe Incumbered Estates Court, and the additional businessof selling unincum- for Ireland. 
n Oft estates could scarcely perform, according to Mr. Hargreave’s statement, ~ ' ~ 

the^'curreiit business of the court. Now tlie effect would be this: if the Lord ^ ‘ 

Chancellor and the I.ord .Justice were occupied by appeal business, the Master 
of the Rolls w'ould have to do the whole of tlie business of the Court of Cliauccry, 
exclusive of that poj'tion which relates to the sale of estates ; and I entertain the 
stroii°'est possible opinion that the Master of the Rolls could not perform that duty. 

io 6 “. If the change led to an arroar of the curreut business in the Court of 
Chancery, would not that be very injurious to the public in Ireland?— Very inju- 
rious • wlien once an arroar acciumilatcs it bccornc.s al most hopeless to get rid of it. 

If you look at the state of the Taxing Masters’ Office of the Court of Ciiancery in 
Ireland where an arrear has accumulated to an enormous e.vteut, it originated 
parllv from one Taxing Master being* originally appointed, and from an enormous 
accuiuulation of untaxod costs having been sent to him from the Master’s office ; 
the arrear has now acciunnlated to such an extent that it is impossible to see how 



it is to be got rid of. 

io 6 S- Does this Bill, which purports to make the jurisdiction of the Court of 
Chancery ])evf'ect in all respects, provide a remedy for the airear in the Taxing- 

yigee ; It does not, and it is quite essential that it should ; if you examine any 

solicitors, I dare say they will explain more fully than I can, that it has a very 
injurious* effect upon the suitors in this way : when funds are ordered to be dis- 
tributed by me, and 1 make inquiry why the distribution of the funds has been 
delayed, I have been told t)V the solicitors that they have been unable to get 
their costs taxed ; that they cannot distribute the funds until the costs ai*e taxed, 
unless they set apart a sum to meet those costs, tlio amount of which it is difficult 
before taxation to ascertain. 

1069 . Docs not a constantly accumulating hopeless arrear operate unfavour- 
ably upon the judicial niiiul ; docs not it relax exertion ? — There is not the least 
doubt of the truth of that observation. A Judge naturally feels tlie strongest 
possible desire to keep down all uri'cars ; but if you put him in this position, 
that it is impossible he can kec[» down the arrears, of course lie will cease to 
sacrlHce health, attempting to do that which is impossible. 

1070 . Will it not lead to the performance of the duties in a more perfunctory 
and less satisfactory manner 'I — I think so. Some years ago I got out a return 
of the amount of business that I went through in the time of the famine, 
when it was enough to break down any Judge; I ascertained tiiat the number^ 
of orders I had made in one year was 4,950. If you calculate the number of 
days I bad to sit, you will find that 1 had only, on an average, 1 2 or 14 minutes 
to eacii case ; some cases lasted days, and many lasted hours ; and then you will 
understand tlic enormous difficulty I had to get througli that business. 

1071 . Have you looked at that portion of the Bill which relates to procedure 
and practice, sections Go to 12 :J V — Ves, I think I have. 

1072 . Have 3 'ou any observations to make upon tliat portion of the Bill? — 
The Master of the Rolls for England, if I recollect rightly, suggested that this 
should be made the subject of general orders, and not the subject of legislation ; 
the only objection I see to that is, that I believe almost all these clauses, at all 
events the great majority of them, are taken from corresponding clauses^ in the 
English Act of Parliament ; 1 am myself such a very strong advocate for api- 
milatiou of legislation, that in that respect I had rather the clauses remained. 

^ 073 . It is incidental to this inquiry, and it is a grave subject ; has any alt^a- 
tion in tlie law with respect to judgments and appointments of receivers taken 
place in Ireland ? — Some general orders were made by the Lord Chancellor, 
which I have here ; I think the effect lias been that the Court of Chancery is 
in a much more favourable position than it was when I was examined in 1849 
there have been alterations made in the law relating to judgments from time 
to time. There was an Act passed in the year 1849, which qualified the enact- 
ment of the 5th & 6 th of William 4 , and the 3d & 4th of the Queen ; a further 
qualification has taken place by the Act of 1850, and now you cannot appoint a 
receiver as you could formerly, by a simple petition on the foot of a judgment 
you may by what is called a cause petition. I am speaking of judgments bearing 
date subsequently to the Act of 1850. ^ , 

1074- Has the effect of the provisions, which you have just stated, combined 
0*34. M2 
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•with other circumstances "whicli are collateral, been to diminish the number- ot 
receivers in Ireland?— I should say decidedly. I believe the greater number 
of applications for the appointments of receivers are made before me. Without 
beingable to state mth any accuracy, I may state generally, that it appears to 
me that I have much fewer applications now than formerly. 

1075. Is it not your practice to make reference to the Masters with regard to 
the appointment of receivers — Always. , , , , , , 

076. Upon the abolition of the Masters, how would that duty be performed ; 
would it be concentrated under you, or distributed between you and the Vice- 
Chancellors, who are to be appointed under this Bill ?— It is proposed, if I recol- 
lect rightly, to continue one of the Masters, wlio now acts as Receiver Master; 
of course if he shall be continued as Receiver Master, as I think he ought to be, 
he will be the person to whom the reference will be made. 

1077. Will the check upon the appointment of receivers be diminished when 
the power of appointing is distributed among three Judges, instead of being, as 
it is now, concentrated under one?— I think it will be much the same; I think 
the Vice-Chancellors will probably act upon the same principles that 1 do. 

1078. From the evidence which you have given formerly, it appears that you 
are of opinion that the appointment of receivers is a great evil, to be avoided as 
much as possible ?— I think it is to be avoided as much as possible. 

1079. Has not the tendency of recent legislation and practice been to dimi- 
nish the number of receivers? — I think so. 

1080. And you see no provisions in this Bill which would relax the fetters upon 
the appointment of receivers ? — I think not ; 1 think the law in that respect 
would remain what it is ; I do not think you can. get rid of the appointment of 
receivers. 

1081. In your opinion it is a necessary evil, and the growth of it should be 
checked by all possible means r — 1 think so. There is a new class of cases in which 
I appoint receivers. In consequence of the accumulation of business in the 
Incumbered Estates Court, a long period elapses between the presentation of the 
petition and the sale; the creditor, the incumbrancer, hies a cause petition in 
the Court of Chancery, and he prays for a receiver to keep down his interest, 
not for a sale ; for you cannot sell in the Clourt of Chancery after an absolute 
order for sale in the Incumbered Estates Court. That is all fair and reasonable, 
because the only support a person might have might be the interest upon a mort- 
gage or upon a judgment; it would be unfair to allow that party to be kept 
out of his interest between the interval of the petition being presented to the 
Incumbered Estates Court and the sale ; it might be a period of three years. 

1082. Have you any apprehension, if the power to sell incumbered estates in 
Ireland ceased, that the great evil of the appointment of receivers in an aggra- 
vated form would recur ? — I entertain, as 1 said before, a very strong opinion 
against the existing law which relates to the transfer of land ; it is in a most 
complex and unsatisfactory state ; but the reform should not, in my opinion, 
be the giving of a Parliamentary title, and enabling a Judge to sell one man’s 
estate to pay another man’s debts. 

1083. The keystone to your objections to the sale of unincumbered property 
with an indefeasible title, whether from the Incumbered Estates Court or from 
the Court of Chancery, is to be found in your plan for facilitating the sale of 
land, as slated before the Real Property Commissioners ? — Yes ; the difficulty, 
of course, in any plan, is to bring it into immediate operation. I have no hesi- 
tation in saying that if the plan 1 propose were adopted as to every estate now 
sold or to be sold under the Incumbered Estates Act, which itself would operate, 
or might operate, with a simple enactment as a registration of title, you could 
re-sell such property in 24 hours with just the same facility as you could sell 
Government stock ; but it is some time before any plan can come into full 
operation. 

1084. It would not be a judicial sale ; it would be an open sale in the open 
market, would it not ? — It would be a judicial sale in this way ; you would order 
the sale to take place ; the mode of sale would be just as if it was a sale out of 
court. 

1085. Mt. JEUice.] The appointment of two Vice-Chancellors being, in 
your opinion, only a sufficient addition to the judicial power in the first instance, 
on the abolition of tlie Masters, for disposing satisfactorily of the ordinary busi- 
ness of the Court of Chancery, and as it would be impossible for a court so 

constituted 
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constituted to undertake the additional duties of the Incumbered Estates Court, Right Hon. the 

would it be, in your opinion, expedient to increase permanently the number of Master of the Hoik 

equity Judges, for the purpose of doing the business of both courts, without 

further experience of what might be a sufficient establishment for tliad purpose, 

and until a measure may be determined upon in consequence of a Commission ^ P" ‘ 5 • 

which has been issued to inquire into the practice of the Court of Cliancery ? — 

I am of opinion that it is better, witli respect to any arrangement to be made, to 
await the decision of the Commissioners to whom this great question as to the 
sale and transfer of land is referred, with a view to having feimilarity of legisla- 
tion for England and Ireland, upon this important matter. 

1086. Would it not, in your opinion, be inexpedient to establish permanently 
a number of Judges in the Court of Chancery in Ireland, which it might be 
difficult to reduce afterwards, until it was ascertained clearly what amount of 
busioess they would have to transact? — I think so; I do not ap[>r.)ve of the 
plan which has been suggested, for example, of having a third Vice-Chancellor, 
with tlie view of getting rid of the enormous amount of business proposed to be 
(viven to the Court of Ciiancery by this Bill ; I should wish every thing to remain 
very much as it is, until the nature of the English reform is deiermined upon. 

1087. And, in fact, you think tlie alteration proposed by the Bill, so far as it 
transfers the duties of the Incumbered Estates Commissioners to the Court of 
Chancery, is premature 1 — I think it is premature. 

\o%%. Chciirma 7 i.'\ The Commissioners to whom you refer, are the Commis- 
sioners appointed to inquire into the subject of the registratiou of titles, with 
reference to the sale and transfer of land? — Exactly. 

10S9. Supposing your view should prevail, and that for the present the 
Incumbered Estates Court is continued, would there beany advantage in giving 
them the power of appointing receivers ad intenm ? — It would save the expense 
of a cause petition to the Court of Chancery, no doubt ; but in a cause petition, 
the proceedings now are very simple under the Chancery Regulation Act, and 
1 believe not expensive. 

1090. It would appear that the same estate is subjected to the jurisdiction of 
two tribunals, pending the decision in the Incumbered Estates Court: — I think 
any temporary change is comparatively unimportant for the next year or two. 

There is no great expense in appointing a receiver, when a receiver is applied for 
in the Court of Chancery. I see a good deal of practical difficulty in givitig the 
Incumbered Estates Commissioners the power. Would they refer to the Receiver 
Master, or would they have a Receiver Master of their own? The Receiver 
Master now appoints receivers upon principles established by some general orders 
laid down by the Loi'd Chancellor; there is a considerable improvement. The 
Loixl Chancellor has, according to the view which I so strongly urged, made an 
order tiiat practising solicitors and barristers shall not, in general, be appointed. 

He lias also made general orders with reference to the Receiver Master net 
acting upon the nomination of anybody, but, in fact, selecting the receivers him- 
self. He also points out in tlie general orders, that it is tbe duty of the Receiver 
Master to endeavour to establish district receivers, to ascertain some very respect- 
able agent in a jwrticular distiict, and if he is appointed over the estate of 
Blackacre, he should be appointed over the adjoining estate of Whiteacre. Ibere 
is some very considerable improvement with respect to receivers by the present 
course of proceeding, though I do not think the matter is at all perfect. 

1091. I think you have already stated, that if the Incumbered Estates Court 
is continued, you would abolish the appeal to the Privy Council, and would 
make tlie appeal from the Incumbered Estates Court, as from the subordinate 
courts in Cnancery, to the Lords Justices? — I think so; it would ensure uni- 
formity of decision ; I think the Privy Council is as bad a court of appeal as there 
ever was in Ireland. 

1092. Being yourselfa Privy Councillor, you have a knowledge of its working, 
and you do not think it satisfactory ? — I do not : 1 have not been iu the habit of 
attending regularly ; many Privy Councillors have but little to do ; I have a 
great deal to do ; but from what I have read of the judgments that have been 
given at the Privy Council, I will venture to say that if the Committee were to 
read and examine those judgments, and compare them with the judgments 
given by the Judges in the Court of Chancery, they will say that there never 
was^an appellate jurisdiction which disposed of its business more unsatisfac- 
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lOQ^ S..puosii.i; the Incnmhered Estates Court contirmed for a limited lime, 
would you say thai it was desirable to remove it to the Four Courts r-It ,s most 
desirable 1 iu fact, the agitation which exists with respect to the transfer of the 
iurisdiotion of the Ir.cumbered Estates Court to the Court of Chancery has very 
much arisen from that circumstance. It is said that there is a species of judicial 
nepotism connected with the employment of hamsters m the Incumbered Estates 
Court- there is the brother of oae Commissioner, and the son and son-m-luw of 
another Commissioner, and the great portion of the business is done by the son, 
the son-in-law, and the brother. I think that has created a yery strong feeling 
aiiionist the Bar that it would, as a matter of public piihcy, be very desirable 
that the Commissioners should be sitting at the Four Courts or the neighbour- 
hood, so as to open the whole court to the profession. 

looa. The practical effect would be to render a close Bar an open Bar, and to 
siibiect it much more to tlie operation of public opinion ? — I think it is of great 
importance that a Judge should sit in the presence of a number of members of 
the Bar - ray court is crowded by a vast number of hamsters, and 1 think I do 
my busiiess better tlian I should with two or three barristers sitting opposite 



to me. 1 Tw 

1095, You think the practical effect of moving the court to the hour Courts 
•would operate the change which you desire with respect to the Bar ?— It would. 
There is no accommodation for the Commissioners, therefore it is difficult to 
carry it out. I really do not know, if you pass this Bill, where the Vice*Chan- 
cellors would sit next Michaelmas term, nor have I the slightest notion where my 



chambers would be. 

1096. Could you not build accommodation ?— You could, but we should have 
no place to go to for the 12 months while you were building. I have got a 
private chamber for business, but I should require very extensive chamber 
accommodation under this measure, if it is to work at all. I was told that the 
English Judges had six chambers, one chamber for each chief clerk, one chamber 
for* ach junior clerk, one for the Judge, and one for the scriveniog clerks. 

1097. Is there much space belonging to the Government at the Four Courts 
unoccupied? — There is a good deal of space nearly opposite the Rolls Court, but 
there is this difficulty ; it has been generally supposed that that space ought to be 
allotted, or a great portion of it, to building a proper room for the records of the 
Court of Chancery. The records of the Court of Chancery are in a very unsafe 
condition at present. I called the attention of the Government some years ago 
to the fact, which was not known, that those very valuable documents, in which 
the public have such a deep interest, are not in a fire-proof room. 

1098. The courts for the transaction of daily business ought to be contiguous, 
but the deposit of records, if adjacent, need not be contiguous to the courts ? — 
Perhaps not ; whether the space would be sufficient for all the chambers of the 
court 1 should doubt ; the chamber accommodation must be very extensive. 

1099. There is one remaining branch of this Bill, namely, the fees and 
stamps; those provisions are upon the assumption of the transfer. The costs of 
fees and stamps in the Incumbered Estates Court are much less than upon sales 
in the Court of Chancery now, are they not? — I do not know of my own 
knowledge ; I have heard that they are. 

1100. Mr.Dc Fere.] With regard to the appointment of the Vice-Chancellor’s 
chief clerk, you suggest that there should be a veto in the Lord Chancellor ; do 
you think it would be better that the veto should be "with the Lord Chancellor 
or the Lord Lieutenant ? — should care very little with which it was ; I have 
not the slightest objection ; no matter with which it is. 

noi. In case the jurisdiction of the Incumbered Estates Court for the future 
should be transferred to the Court of Chancery, to what court would you entrust 
the disposal of the arrears ; ought the present arrears of the Incumbered Estates 
Court to go with the future busings, or be disposed of by the present existing 
court ? — i have a very strong opinion against the arrears being transferred to 
the Court of Chancery, because I think it can be shown to demonstration that the 
court, as constituted under the Government Bill, could not by possibility dispose 
of- them, and it would be swamped. The proper course, in my opinion, would be 
to allow one, at least, of the Commissioners, if not more, to wind up the arrears. 

i!02. Viscount Jlfowc^.] Do not you think it would be objectionable to leave 
a court in existence for the sole purpose of winding up arrears? — I cannot say 
that 1 see any objection; it was originally a temporary court ; I do not under- 
stand 
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stand why they should not wind up their arrears. The fact is, the whole liistoiy Right H^n. ilie 
of these arrears being transferred to the (.'oart of Chancery, I am bomni to .«av, MasU’^ofthe HolU 
is not with a view to the interest of the suitors or the public ; the object is just 
this, if tlie arrears go to the Court of Chancery, you get the Commissioners and ' 

all the officers along witli the arrears ; that is th.- whole history of tiie legislation. ® 

1 103. Do not you think that is a very desirable oltject in tiie present case ? — 

I think not; I must say, that I think the Irish Bar will feel %’ery strongly Sir 
John Romilly’s evidence ; he has conveyed, that when he made inquiries in 
184 9, he could liear of no conveyancer in Ireland except Mr. Longfield, and he 
also stated that he could not concur in recommending the transfer of the duties 
of the Incumbered Estates Court to the Court of Chancery, unless ilr. Long- 
field and Mr. Hargreave and their officers were transferred to the Court of 
Clianccrv. If you adopt that course, you will create the strongest possible 
feeling amongst the Irish Bar. Under the English Act, which 1 liave iiere, 

I apprehend no Irish barrister could be appointed to the office of Vice-Chancellor 
in England; the word “barrister’’ is used without “barrister of England,” 
but “ b-arrister’ in a statute which is confined to England means English bar- 
rister ; and it would create the strongest feeling of dissatisfaction amongst the 
Irish Bar, and I take the liberty of saying, a very just feeling of dissatisfaction, if 
you are to open ihe judicial offices in Ireland to English barristers, there being 
no corresponding opening for Irish barristers with re.spect to English judicial 
appointments. 

1104. Mr. E. Ellice.l Would not it be very much to the interest of both 
countries, that there should be an exchange of judicial appointments, Irish bar- 
risters filling English appointments, and English barristers filling Irish appoint- 
ments ? — I siioLild be very glad if that practice was adopted, but I do not see 
the slightest chance of an Irish barrister being appointed to an English office. 

Wlien '"an attempt was made in Lord Plunkett’s case, I believe there were 
such proceedings taken by the Englisli Bar as prevented that being carried into 
effect. 

1105. Has not opinion changed since Lord Plunkett’s time? — Perhaps it 
may ; I doubt exceedingly if you will see an Irish barrister filling an English 
judicial aj)pointment. 

1 106. Assuming that there is a ciiange of opinion upon the subject, you would 
see no objection to the interchange of offices between the two countries 1 — None 
wliatever; I think I may say that there are gentlemen practising in the Court 
of Chancery in Ireland at this moment who are as distinguished lawyers as there 
are in Englitnd. 

1 107. Chairman.'] With regard to the continuance of the Incumbered Estates 
Court for a considerable length of time, if that should be the view of Parliament, 
would there be any advantage in bringing the Incumbered Estates Court under 
the control of the Court of Chancery, so tliat tliere might not be at the same 
time an independent jurisdiction dealing with realty and personalty.' — I thiuk, 
as I stated just now, that it w’ould be desirable that there should be an appeal to 
the Lord Chancellor and the Lord Justice. I myself feel of course a difficulty 
in answ'ering what the modes of arrangement would be with respect to dealing 
with a Parliamentary title *, my opinion is against the whole course of proceed- 
ing as a jjermanent measure. 

1 108. My question was with respect to an ad interim continuance, whether, 

pending the abolition of that power, you thought any control might be safely or 
advantageously exercised by the Court of Chancery over the Incumbered Estates 
Court ? — I should say decidedly; I would take away from the Incumbered 
Estates Commissioners the power they have of refusing to permit an appeal, 
although I believe they have not exercised that power ; I would allow an appeal 
to the Lord Chancellor, and the Lord Justice, of which the Commissioners 
could in no respect complain. ^ 

H09. Assuming your view should be adopted, and the Incumbered Estates 
Court should be continued, would you on the whole recommend the ^her 
changes in this Bill, subject to the objections which yon have stated ?— Yes , 

I should recommend, in fact, the course of procedure of the Court of Cbjracery 
in England to be adopted as far as possible in Ireland ; as far as it would not 
be inconsistent with Sir John Romilly’s Act of 1850; that Act has worked in 
some respects very w’ell, in other respects it has not worked well ; and if a person 
was to take a copy of the EnffUsh Act, and with a pen strike out those secQoire 
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■which were inconsistent with the Irish Chancery Regulation Act, and turn 
“ Bill” into “ petition,” and make a few alterations of that kind, you would 
render the course of procedure in both countries very similar. In Ireland we 
have no demurrer or plea; you cannot demur or plead to a petition ; I think 
that works very well. I used to hear all the demurrers, and 1 have had a very 
goodopportunityof judging, and I have no hesitation myself m saying that 
pleas and demurrers are an ingenious contrivance for the purpose ot causing 
expense and creating delay. The system of proceeding without pleas and 
demurrers works well, and I therefore should not be disposed to adopt from the 
English measure pleas and demurrers ; I should make the course of procedure as 
similar as possible, except so far as our course of procedure works -well. 

1110. You would proceed to do that without delay, I presume . I think so, 

at once. . ^ . , 

1111. In the present Session of Parliament r— I see no objection whatever to 
that being carried out, except the difficulty of finding buildings for the Vice- 
Chancellors and the clerks; that matter has not been looked to sufficiently. 

ni2. Viscount A/(5J2 c; 5.] Would not the abolition of the Masters’ offices 'give 
a great deal of room? — Not at present; the Masters’ offices would be occupied 
by the Masters, in my opinion, in winding up their own arrears. 

1113. Sir E. Perrif.l If the opinion of Parliament should be that a permanent 
court should be established, do you think it would be desirable to give to the 
Court of Chancery the power of granting a Parliamentary title also ? — I object 
to the Parliamentary title altogether. 

1114. Supposing Parliament should take up the popular opinion in Ireland, 
do YOU think that both courts should have the same power, or would you confine 
it to this special court, with special duties ?— If you at once determined upon 
establishing a Parliamentary title, J am disposed to tnink that the tribunal 
which exercises that jurisdiction solely, will exercise it more safely for the 
public. 

1115. Do not you think it probable, if the Court of Chancery had also this 
power, that a Vice*Chancellor would be compelled to transfer the duty of reading 
the abstracts of title to his chief clerk or Master r — I think he would; that is 



one of the grounds upon which I disapprove of the whole course of this plan. 
Mr. Hargreave, it appears from his statement, deputes to his examiner the com- 
paring of the abstracts with the documents ; that is a most important duty to 
depute. In England the abstracts of title are drawn with great care ; the course 
of practice in England, I believe, is this ; if a solicitor draws up the abstract, he is 
responsible for the accuracy of that abstract, and it is sent to counsel unaccom- 
panied with the deeds ; in Ireland the practice always has been totally different. 
When I was at the Bar and received an abstract of title to give an opinion upon, 
there came an enormous mass of documents along with it, and I had the duty 
imposed upon me, and a most arduous and irksome duty it was, to see that the 
abstract was correct. In consequence of solicitors in Ireland not undertaking 
the duty of comparing the abstract, but casting it upon counsel, the preparation 
of the abstract in Ireland is not as accurate as it might be. According to Mr. 
Hargreave’s statement, he gets his officer to compare ffie deeds -with the abstract; 
supposing the officer does not do that duty properly, why, then you may have 
estates wrongfully sold. 

1 1 3 fi. My question is, whether it is not more likely that the Judges of a court 
with this special duty would be better able to perform that duty than a Vice- 
Chancellor sitting with a general equity jurisdiction ? — I think so; I think the 
evidence of Mr. Hargreave will establish that. Mr. Hargreave mentioned that 
he sat in chambers four days a week; never can safely, in my opinion, give 
to any tribunal the power of granting a Parliamentary title, unless the Judge 
who reads the documents can read them in the morning, and you ought not to- 
cast that duty upon a Judge when he is fagged. I can state for myself, after 
having been sitting for some months with my mind and body fatigued, that 
reading an abstract of title in the course of an evening would be inconsistent with 
the security of the public. 

1117. The Committee understand that the practice in England of the Master 
of the Rolls and the Vice-ChanceUom, is to sit nearly half-an-hour a day in. 
chambers in the course of the week? — So I understand. 

1 n S. If that practice is transferred to Ireland, the only opportunity that the 
new Judges would have of looking through the abstracts of title would be in that 

half 
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half liour, which is generally after the business of the day I think, in 99 cases Right Hon. the 
out of 100, you could not read an abstract in half-an -hour. Master ^ the RoUs 

11 ig. Chairwan.l Arc you not aware that, under the arrangement in England, for Ireland. 

there is a roster of conveyancers, to whom questions of title arc transferred by ~ ^ 

% . ? ^ 3 April 1856. 

the courts? — its. 

1120. Therefore the examination in England of a difficult question of title 
would not be done by a clerk, but would be by order of the court transferred to 
an experienced conveyancer to report upon ? — It would. 

1121. Have you that division in Ireland of the conveyancing business, severed 
from the general duties of barristers? — No. 

1122. Have you the same expertness with respect to title? — I think not. 

1123. Therefore tlicre is a w'aiit in Ireland wliich does not exist in England, 
owing to the great accumulation of business here, which has led to tlie subdivision 
of the labour? — Yes; I think, myself, from barristers in Ireland doing different 
classes of business, perhaps they are not in ail cases so well acquainted with a 
mere matter of conveyancing. I think a Judge can decide upon a question of 
conveyancing as well as any English conveyancer, provided it is argued before 
him. 

{124. Would it be possiiile, with your knowledge of the Bar of Ireland, to 
frame such a roster of barristers for reference from the courts on questions of 
conveyancing? — I think there are many membei'S of the Bar in Ireland who, if 
they were appointed, could give an opinion that might be depended upon. If you 
adopted the principle of Parliamentary title at all, I should be disposed, myself, 
for the security of the public, to say, tliat instead of casting the duty upon the 
Judge, who cannot, in iny opinion, perform it properly, I should be much more 
disposed to attach to each court a counsel of eminence, appointed by some such 
mode as to secure a proper appointment. I would throw the whole responsi- 
bility of granting a Parliamentary title upon him, wlio would have his mornings 
to devote to reading the abstracts. 

1125. Can you conceive a better p»lan than having a roster of eminent con- 
veyancers, if they can bo found, to whom iii each case the decision of the Judge 
with respect to title shall be transferred for close examination, and report con- 
sequent upon examination ? — The difficulty of ado])ting the English j^’inciple 
appears to be this : conveyancers, as I understand, do not attend the court at all ; 
tliey are sitting in their chambers all the morning, and that is tlie very place, and 
the only place, in which you can read and study an abstract of title. In Ireland 
the praciice is for <dl barristers to attend court, and if a barrister was not in attend- 
ance^iipon the courts, the solicitors would think he was staying away and idling; 
hegoes to the court, wliere briefs are generally delivered out, for the purpose of 
being seen as a practising barrister. There is a great deal of difficulty connected 
with appointing mere conveyancin<r counsel. If the counsel was appointed as a 
counsel attached to the court, with a salary sufficient to take him from his business 
altogether, I could undei^taud, perhaps, that you might adopt that course with 
njore safety than throwing in upon the Judge. 

1126. Sir £. Pcrr_y.j is it not desirable in a case of this kind, in which the 
operation is described as dealing with a matter of difficulty, to throw the utmost 
responsibility upon the party who is to pronounce upon the title r — Yes, if he has 

1*27. Is not that thrown upon the Commissioners under the present sys- 
em ; have you not a Court of Conveyancers, who have the utmost amount of 
responsibility, combined with the publicity of their proceedings? — I believe 
seieral errors have arisen in the Incumbered Estates Court. 

1128. Is not that more desirable than giving the duty to a roster of convey- 
ancers, who have not the same amount of responsibility or publicity thrown 
proceedings? — I think if you give a Parliamentary title, a tribunal 
^nchhasno other duty to perform but selling estates, will be likely to doit 
busi^ better than a court which has an immense quantity of other 

, *>29. If that system be continued, the objection has been made, that you will 
ave two tribunals deciding upon the same subject-matter? — Yes. 

^'30- That has been stated by some to be objectionable; does any objection 
tb ^ source occur to you ? — 1 do not think any practical inconvenience to 

e pQoijc jg accruing at this moment from the two tribunals. We have had two 

unais now in operation for some years, and I really do not think you would 

°-34« jy have 
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Eight Hon. the have heard all this outcry about the Incumbered Estates Court, or the transfer 
MasUr of the Rolls to the Court of Chancei’y, if they had been sitting in the Four Courts. 
for Ireland. ^ In point of fact, have we not the experience in Ireland and m England 

: of three or four courts of equal jurisdiction, causing no incuiivenience to the 

3 April 1850. ?_They cause no inconvenience. , . , t r, ^ 

113-2. Ckairtjmi.] You pointed out a case m winch the Court ot Queen’s 
Bench and the Court of Common Pleas operated very salutarily upon the same 
question? — Yes. . . , 

1 133. Sir JE. Perrj/.] If there are courts of co-ordinate jurisdiction, and there 
is a court of appeal, hearing cases from all of them, tliat remedies anv inconve- 
nience which can arise, does not it? — Yes; there is a court of Exchequer 
Chamber, in which all the Judges sit to hear writs of error from the three 
courts of law, and there questions of law are settled, as far as they can be 
seuled. 

1134. Is it your opinion, that if the institution is continued permanently, it 
will be safer for the public to have a tribunal like the pi’esent court, than to 
transfer the jurisdiction generally ? — I think so. 

1 1 35. Mr. De Vere.] Am I right in supposing this to be your opinion, rhat the 
Incumbered Estates Court was first established in Ireland when the state of 
property in Ireland rendered exceptional legislation necessary r — I think so. 

1136. From your knowledge of the present state of property in Ireland, is it 
vour opinion that the state of property readers exceptional legislation necessary? 
—I am not disposed to think that exceptional legislation is further necessary. 
When all the estates in the Incumbered Estates Court shall have been sold off, 
there will be no mote necessity in Ireland for such a measure than there would 
be in England. I admit at once that the law in relation to the transfer of land 
is in a most unsatisfactory state. 

1137. Do vou think the state of property in Ireland, when the arrears of the 
Incumbered Estates Court are worked off, will be so similar to the state of pro- 
perly in England, that the practice with regard to the sale of estates may be 
fairly assimilated ? — Yes, and I think it ought to be assimilated. 

1138. If the same jurisdiction were given in England, would you see any 
objection to its continuance in Ireland ? — I should not, for this reason ; I am 
strongly under the imjuession that if a Bill were introduced now to authorise 
the Court of Chancery in England to give a Parliamentary title, no Bill would 
ever be passed in the form in which this Bill is ; it would become a great Eng- 
lish question, and there would be no job ; I think there is a job connected with 
almost every Irish Bill, and I think this Bill is not an exception to the general 
rule. 

1139. You seem to admit, in answer to a question which was put to you, that 
the general feeling in Ireland is in favour of making the functions of the Incum- 
bered Estates Court permanent 1 — I tliink it is ; judging from what I have 
heard. 

1140. Is that feeling, in your opinion, confined to the owners of land, or is it 
not participated in. by those who are entitled to estates in remainder, and to con- 
tingent interests? — ^I think the general feeling is in favour of a Parliamentary 
title, but I think it arises from the circumstance that the effect of the despotic 
power which is vested in this tribunal is not very well understood 'at present. 

1141. You have mentioned cases in which you thought persons entitled in 
remainder to contingent interests were liable to be swamped by decisions in the 
Incumbered Estates Court ? — I think they are. 

1142. Do you think the desire to render the functions of the Incumbered 
Estates Court permanent in Ireland is not shared by that class of persons? — 
I think it may be, from not exactly seeing what the effect of the statute is. 

U43. Viscount iVfo«c 4 ’.] Do you refer to the practical effect of sales which 
have already taken place, or the possible effect of the law ? — I may mention a 
case that occurred in the Rolls Court, to explain the insecurity of property ; it 
occurred before myself. A receiver was appointed over an estate for two lives, 
a leasehold interest, at tlie instance of the incumbrancer upon that estate. The 
Incumbered Estates Commissioners, I dare say you are aware, when they sell 
the fee, are obliged to state the tenure of every tenant upon the estate ; and in 
the schedule to the conveyance the tenure, the rent, and everything else is 
stated, and that is conclu-sive upon the tenants. A notice is served upon the 
tenant, stating his tenure and his rent, and calling upon him to skow cause, if 
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lie disputes tbe accuracy of that notice. In the case I mentioned, the Incumbered Right Hun. ihe 
Estates Commissioners were selliug the fee, and they described this interest for two of the Roll’s 

lives as a tenancy from year to year, and the purchaser, -who was guilty of no Ireland. 

fraud, and knew nothing to tbe contrary, acquired a Parliamentary title," and he — ; 

gave the tenant notice to quit, and the first tiling we heard of it in the Court of ^ 

Cliancei'V was this Parliamentary title. The case was before me, and I was 
ollif^ecl to discharge the receiver, thereby, of course, doing very considerable 
damage to the creditors, and depriving them of their property. I was told 
afterwards tliat it was discovered in sufficient time. The fund not being dis- 
tributed, the Incumbered Estates Court gave some compensation. But you are 
not to legislate upon the notion tliat parties who are deprived of their property 
may be compensated by tbe payment of a sum of money. 

1144. Chairman.'} The sales in tlie Incumbered Estates Court amount to 
18,000,000/., and there have been distributed nearly 14,000,000 /. Consider- 
iiio- the e.vtent of that operation, and tlie difficulty of the circumstances, are you 
not of opinion that upon the whole very little injustice 1ms been done ? — I tliink 
verv little injustice has been clone, orving to the great care witli which, I do 
believe and consider, the measure has been carried out by the Commissioners ; 
hut I liave a feeling mvself that it is dangerous to legislate upon the notion that 
you are to have a careful and efficient Judge. Sir John Romiily says he is for 
the transfer, upon the assumption that yem are to appoint Mr. Longfield and 
Mr. Harg-reave Vice-Chancellors, who have canned on the duties with such care. 

When I advert to any of the matters which have taken place, so far from seeking 
to cast imputation upon them, I have recorded my opinion that they have dis- 
charged their duties with caution and ability. I may mention another case 
which may surprise the Committee, and of which I have some personal reason 
to complain. 1 only mention it for the purpose of showing the insecurity of 
property. I was served with a notice from the Incumbered Estates Court, 
calling upon me to show cause why a long leasehold interest in a house which 
1 purchased in Dublin should not be subject to a particular rent of upwards 
of 20 /. a j'ear. The effect of that notice was this, of which I complain very 
much : I knew nothing about the title ; I had not looked into the title myself, 
but I employed counsel to investigate it for me. I was obliged to take all 
the title-deeds out of my box to send them to a solicitor, to have the matter 
investigated. It turned out that it was not subject to that rent, but a head 
rent of about one half the amount. What was the consequence? my title wa.s 
ransacked ; it might have turned out to be a defective title. The whole prin- 
ciple of the Bill is this : instead of having the security of sitting down, as Lord 
Eldon expressed it in the Newcastle case, upon the box containing your title- 
deeds, vou are called upon to expose your whole title. I think that is the extent 
to which the law goes. A case arose in the Court of Exchequer, the case of 
Rutledge v. Hood, which is reported in 3d Irish Common Law Reports, page 
447, in which the question of Parliamentary title arose before the Court. Mr. 

Longfield, the brother of the Commissioner, was one of the counsel. He was 
asked by Pennefather, Baron, “You argue the question put by the other side, 
that if a party mortgage an estate which is not his own, the real owner being 
abroad, a conveyance from the Commissioners would be indefeasible.” Longfield 
replied, “ It may not be necessary to argue it, but I go that length.” Penne- 
father, Baron : “ My opinion is very strong against that view, but it may not be 
necessary to decide it.” In principle, that is, that you may sell any man’s estate, 
and take his property from him. I know of other instances, but they are few. 

I do not cast any imputation upon the Commissioners. The amount of property 
wrongfully sold bears a very small proportion to the property sold ; but I am 
not looking at the matter with regard to Mr. Longfield and Mr. Hargreave, or 
any particular persons, being Vice-Chancellors, but the possibility of our having 
careless, negligent, and inefficient Judges to fill the judicial office. 

1145. Visconnt Afowei.] Do you think we should legislate for Ireland upon 
that assumption ? — Not upon that assumption ; you should not in my opinion 
make the security of property depend upon a duty, and a most serious duty, being 
carefully performed. 

H46. Henley.} Your opinion is that the security is notin the law, but in 

the vigilance with wmch it is carried out? — Exactly; which. I think is an erro- 
neous principle. 

0.34. N 2 ^ 147 - 
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Right Hon. the II 47- Is it your opiBion, considering the number of years that the Incum- 
MaHerqfthe Rolls bered Estates Court has been in practice, that any just conclusion can be formed 
for Irehnd. ^ jn^^istice that may have been worked under it ? — I think not ; with 

respect to tlie case of Lord Blaney, Lord Blaney is not married yet, and if that 
3 April 1856. question arises, it will be upwards” of 21 years from the date of his marriage ; the 
tenant in tail would ask, “ Where is my estate ? ” and he would be told, “ It is 
sold and the purchase-money invested in the Three-per-Cents.” 

1148. Therefore it would be wrong to come to the conclusion that because a 
great number of instances of injustice have not come to light, others may not be 
discovered? — I think other cases will be discovered ; .eveiy thing depends upon 
the jjroper service of notices. Under oue of the orders of the Incumbered 
Estates Court, the notices are served through an office called the Notice office; 
tlie solicitor having the carriage of the proceedings, furnishes an envelope, 
I believe, with the address upon it, which is to contain the notice which is to be 
fowarded by post ; it is very easy for the solicitor, either by accident or design, 
to misdirect that letter ; the C/ommissioner does not inquire whether that 
letter has ever come to hand. I can suppose this case : if any member of this 
Committee were entitled in remainder to an estate in Ireland, after the estate 
for life, the tirst he might hear after the death of the tenant for life, when he was 
looking after his property, might be. that it was sold in the Incumbered Estates 
Court, and a Parliamentary title ^iven. 

1149. Mr. De Vere."] Might there not be a wrong service of notice in any 
court of law ? — Yes ; but an error in the case of a court of law does not produce 
irreparable injury; when the mistake is discovered it maybe set right. You 
could not, by any such process in England, bar the right of the remainder-man. 

1150. Viscount Monde.'] I understood you to say that the security of pro- 
perty depended upon the vigilance of the Judge, and not upon the law ?— 
Yes. 

1151. Does not the insecurity of property depend, not upon the vigilance of 
the Judge, but upon the law, in the mode of giving notice ? — 1 do not see that. 
Certainly the Judge could not, so far as the notice is concerned, by any vio-i- 
lanee ascertain that it was served properly ; but Mr. Henley's question had more 
reference to the case of a question of title. I shall take a case that may arise. 
Supposing, under a family settlement, or under a will, a question arises, which 
constantly arises, whether a person takes an estate tail or an estate for life; if 
he takes an estate tail, you may sell for the payment of incumbrances affecting 
his estate, but if he is tenant for life you have no right to sell. The Commissioners, 
with the view of having the question argued, send the notice through the post ; it 
is misdirected ; they hear nothing more about it, and they decide that it is an 
estate tail, and the remainder-man, resident in England, may be deprived of his 
estate. 

1152. Viscount Monde.] Are you aware that any such case has occurred ? — 
I think the case of Lord Blaney is a strong case. 

1^53- Sir E. Per}y.] May not the same objection apply to any judicial deci- 
sion ; for example, a judicial decision which gives the property of A. to B., which 
constantly occurs ; may not some matter of fact be overlooked ; some latent title 
that has never been brought forward affecting the question of estate for life or 
estate tad ; and may not that erroneous decision, confirmed by the House of Lords 
and the rights of the party injured, be sacrificed for ever?— They can never be 
sacrificed for ever unless the party has had notice. A case which sometimes occurs 
IS this : the process-server swears that he has served the process ; if vou appiv 
to the court, aud swear that you never were served, the court will always allow 
you to reinvestigate the matter. I am not aware of any instance in which a party 
canbe finally bound by any proceedings of which he lias not had notice, except 
in the Incumbered Estate Court. 

1 154. Mr. Grogan.] In reference to the court of appeal, a question was put to 
you as to the Lord Chancellor sitting alone as a court of appeal ; do you con- 
sider, under any circumstances, that his sitting alone would be advisable, or 
would you place on every occasion another Judge with him ? — I think it is very 
desirable that you should always have another Judge ; I think an appeal from a 
single Judge to a single Judge can never be satisfactory ; the different constitu- 
tion of men’s minds leads them to take different views ; I think it is very 
desirable that you should have a judgment reversed by two Judges. 

1155. Do 
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1155. Do the provisions in the Bill, in your mind, carry out that view fully? 
— There is one clause which would appear to be inconsistent with some other 
clauses in the Bill, which would allow the Lord Chancellor during the absence of 
the Lord Justice to dispose of appeals. * 

IJ56. Mr. Fitzgerald.] You stated that you had kid before the Commis- 
sioners appointed to inquire into the registration of titles with a view to the sale 

and transfer of land, your suggestions as to the conveyance of land in future' 

Yes. 

1157. May I ask you whether, if no such plan should be adopted, and no 
reform in that direction attempted, you would say it was undesirable to continue 
the Court for the sales of the Incumbered Estates in Ireland r — There is some 
difficulty in answering that question. I look upon it as quite impossible, havino" 
regard to public feeling in England, that the law relating to the transfer ol" 
land in England cau remain unreformed ; it is in a most unsatisfactory state. 

1 1 58. If no reform is attempted at present, at an^r rate, would you say it was 

uudesirable to continue the Court for the sale of Incumbered Estates'iu Ireland .' 

I disapprove very much of flie system, but I confess I myself, individuallv, 
would be desirous to yield to public opinion in Ireland ; my opinion is against 
the view of the public, and probably an erroneous view. I have felt it my”duty 
to state my opinion to the Committee. I should be disclosed, generally speaking, 
to yield to a sound view on the part of the public ; and niv opinion being against 
that, I should not presume to set it np against the view of the public, I merely 
state my own view. 



JoviSy IV die ApriUs, 1856 . 



MEMBERS PRESENT. 



Sir James Graham. 
Sir Eiskine Perry. 
Mr. Henry Herbert. 
Mr. Henley. 

Mr. Whiteside. 

Mr. Grogan. 



Viscount Monck. 
Mr. Kirk. 

Mr. Edward Ellice. 
Mr. W. Fitzgerald. 
Mr. De Vere. 



The Right Hon. Sir JAMES GRAHAM, Bart., in the Chair. 



If'illiam Williams, Esq., called in; and Examined. 

1159. Chairman^ ARE you a Member of the Law Society of England? — 
I am. 

1 1 60. And a practising solicitor in London ? — I am. 

1161. Do you appear here to-day with the knowledge of the society ? — I do ; 
I am a member of the council of the Law Society, and I have been requested 
by the council, in consequence of a communication from Mr. Attorney-general 
for Ireland, to attend here. 

1162. You are so obliging as to give the result of your personal experience, 
and that more or less of your brethren, of the working of the alterations which 
have been made in the proceedings of the Court of Chancery in England ? 
— Yes. 

1163. How long have those alterations been in eflfect? — Since the year 
1852 . 

1 164. With regard to the abolition of the Master’s Office, had not much in- 
convenience been felt from the mode in which, in the first instance, upon refer- 
ence from the Judge to the Master, the business had been transacted in the 
Masters’ Office? — Very great inconvenience. 

1165. The substitution of a chief clerk for the Master, under the direction of 
the Judge himself, has been in operation ever since the amended Act came into 
effect, has it not ? — Yes. 

0.34* N3 1166. How 
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1166. How many years’ experience have you had of the working of that 
alteration? — Between three and four years. 

1167. Before a Master no case was continuously heard, was it; orders were 
given, with breaks in the hearing Ves. 

11 68. Did not great inconvenience arise from those interruptions ?— Very 

great inconvenience. ... 

1169. Every hearing before the chief clerks, such as it is, is a continuous 
heaving ? — It is. 

1170. From that circumstance, have you derived much advantage in expe- 
diting the cases of your clients? — Certainly. 

1171. To what extent does the chief clerk exercise judicial powers? — It can 
hardly be said that the chief clerk exercises, strictly speaking, any judicial 
powers ; his power is ministerial, and incidentally to that rainisteiial power occa- 
sionally questions of a quasi-judicial nature come before him. 

1172. In cases heard before a Master, when you or your clients had reason 
to be dissatisfied with that decision, there was an appeal to the Judge in 
open court, with counsel heard r — That was the only mode, and then not till the 
Master had made a formal report in writing. 

1173. Now, when the opinion indicated by the chief clerk is unsatisfactory, 
what is the course taken? — You can, in fact, prevent the chief clerk coming to 
a decision at all ; you may say that you will insist upon the case being heard 
before the Judge. 

1174. Does that hearing before the Judge genei'ally take place in chambers, 
or in court? — It would always take place in chambers in the easel am now 
supposing, that the case is in chambers, unless the Judge should think fit to 
adjourn it to the open court. 

1175. If the case were one of great difficulty, then the Judge would adjourn 
it to tbe court, and hear counsel, would he not? — Yes, and it would he done 
summarily, without the form of a certificate, or the form of any report. 

1 1 76. In your experience, which is large, are those hearings by the Judge in 
court exceptional, and rare cases? — Very rare indeed. 

1177. CTcnerally, a case in which difficulty arises in chambers, is summarily 
disposed of by the Judge himself? — Yes. 

317S. Without the intervention of counsel? — Entirely so; counsel do not 
attend at chambers at all. 

1179. What is the working of that practice with I'egard to expedition in the 
first place, and with regard to expense in the next place? — In both respects it 
is most satisfactory ; not so satisfactory as it would have been if there had been 
more judicial power. The result cf our experience is, that the chief clerks have 
rather more work thrown upon them than, perhaps they should have, and that 
there is not enough facility for communicating with the Judge. 

11 So. Is any ai'rear accumulating? — lam not aware that there is any con- 
siderable arrear accumulating ; but there is not the facility for communicating 
with the Judge that there would be if the Judge, instead of attending at cham- 
bers as he does, say twice a week for two hours after his court business is over, 
were in daily attendance two or three days a week at chambers. 

1181. Is the practice of the Master of tbe Rolls and the three Vice-Chancellors 
uniform with respect to attendance at chambers ? — I think it is. I am not aware 
of any distinction that exists between them at the moment ; the ordinary prac- 
tice is for the Judge to attend at half-past three or four o’clock two days in the 
week, whicii is not a convenient arrangement. I have been in attendance when 
20 or 30 solicitors and their clerks have been waiting for their turn, and I have 
been kept two hours until my turn came to see the Judge. If an arrangement 
could only be made to provide a greater amount of judicial power, that would 
not take place. It must not be supposed that I am saying there is anv want of 
attention on the part of the Judge ; but the Judge being occupied in court every 
day can only attend after his court business is disposed of. 

1182. Do none of the four Judges give a portion of any day in the week to 
the hearing of reserved chamber cases ? — I am not aware at the moment that 
there is any arrangement by which any of the Judges attend at chambers, except 
after their court business is over. 

1183. That is at the fag end of the day? — That is at the fag end of the day; 
that is an inconvenient time, and when they are of course fatigued with their 
daj’-’s work. 

1 1 84. Would 
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1 184. "Would any imperfection which you have discovered, or think you Imve IF. iFi/Iiam, Esq. 

discovered, arise rather from the want of a sufficient number of Judges, than 

from defects in the arrangement, or in the mode of transacting the business by 17 April 

tlie Judges themselves and by their clerks? — Quite so; it has a tendenev- to 
throw into the hands of the clerks more work than it was originally intended 
they should dispose of without intimate and frequent communication with the 
Judge. 

1 1 85. Have you any resison to view with jealousy any assumption of increased 
authority on the part of the clerks from this accumulation of business in their 
hands, or is there any difiiculty of access to the Judge at all resembling the 
evils of the practice befoi’e t!ie Masters? — We have not yet had any very serious 
reason to complain, but we think there is a tendency to tliat effect. 

11 So. Would you ascribe it altogether to the inadequacy of the judicial 
strength r — Yes. 

1 187. And not to any imperfection in the system ? — Not at all ; if the Judges 
had more time upon their hands and attended at chambers two or three days a 
week, not two or three afternoons or evenings, the result would be that they 
would exercise a greater amount of supervision over the business under their 
control than they can do at the present moment. 

11 88. You are aware that the Legislature last year, principally in consequence 
of ihe unanimous opinion of the Judges, added somewhat to the strength of the 
number of clerks employed ? — Yes ; but that was not adding judicial strength ; 
it was adding ministerial strength. 

1 1 89. Should you say that the effect of that addition has been to remedy the 
evil in any degree or not ? — That ivas an addition, if I recollect rightly, not of 
chief clerks, but of second clerks ; the complaint was, that the business devolving 
upon the chief clerks was more than thej’^ could do, the result of which was, that 
they devolved upon their inferior clerks business of too great importance to be 
entrusted to them. 

1 190. Did that operate prejudicially? — I have heard cases in which com- 
plaints have been made, in which business has been thrown over to the inferior 
clerks, which ought to have been transacted in the ordinary course ot business 
bv tile superior clerk, not because the superior clerk is indifferent to his work, 
but because he has more work devolving upon him than he can get through. 

1191. Does that state of affairs continue up to the present time ? — I think it 
does. I should mention that, although I have been deputed by the Law Insti- 
tution to come here with reference to some Questions which were put to them by 
Mr. Attorney-general for Ireland, I was not aware that I should be examined so 
minutely upon matters of detail, with which perhaps there are one or two gentle- 
men much more familiar, practically, than I am ; for example, hlr. Field, of 
Bedford-row’, wdio has a very large agency'^ business, (my own business being 
entirely that of proper clients) would have more opportunity than I have of attend- 
ing the Judges’ Chambers, and of becoming intimate wdth the practical working. 

1 know that Mr. Field generally concurs in the opinion I have expressed, because 
I have had occasion to see him, and mention the subject to him. 

1192. Has the alteration in the procedure worked satisfactorily.' — In many 
respects it has ; I think the alteration has stopped short in one particular instance, 
that is, with respect to the mode of examining witnesses. You have now vivec 
voce examination, it is true ; but you have a vini voce examination before the 
examiner. 

1 1 93. Has the extension of the system of affidavits been satisfactory : — It is a 
great convenience. 

1 1 94. Is there not also some more summary mode of hearing, not proceeding 
by bill in the first instance; is that arrangement satisfactory r — For adminis- 
tration purposes it is extremely convenient ; you have now the means of getting 
administration of a deceased person’s estate a rapid and summary process ; a 
summons is taken out, and an order is made in the course of 10 days. 

1195. And with comparatively little expense? — Very little expense. 

1196. Then the initiative of each case, and the conduct of it up to a certain 
point, is, in your judgment and that of the gentlemen with whom you are con- 
nected, improved fay the change ? — Very greatly' ; they are improvements ; the 
only doubt is whether tlie improvements have gone quite far eoough. 

1197. Power is given to examine witnesses vivii voce, is it notr — Yes. 

0,34. N4 1198. Hus 



Printed image digitised by the University of Southampton Library Digitisation Unit 




Ji'. If'iUianit, Esq. 



X7 April 1856. 



304 I\IINUT£S OF EVIDENCE tahen-before SELECT COMMITTEE 

nyS. Has that power been largely exercised, or very rarely? — It is very 
rarely exercised by examining tlie witoesses in open court. 

1 199. Is it not open to the Judge, either in chambers or from the bench, to 

examine witnesses uflce? — Yes; but there seems to be a very great reluc. 

tance on the part of the Judges to examine witnesses viva voce themselves; the 
examination takes place almost invariably before the examiner, and not in the 
presence of the Judge who hears the cause. 

1200. Is it not open to the Judge, under the Act of Parliament, in case he 
thinks proper, to examine witnesses viva voce ? — Yes, but there does not seem any 
great disposition on the pait of the Judge to exercise the power. 

1201. The examination, as heretofore, takes place before the examiner? — It 
does. 

1202. Is the mode of examination before the examiner untouched by the 
alterations r~Certainly not; it is most materially improved. The examination 
is now conducted in tire presence of the parties, either by their counsel, their 
solicitors, or agents ; all parties are therefore present, and have an opportunity 
not only of hearing the evidence of the witness, but of cross-examining upon the 
spot. 

J203. Heretofore it was a matter of chance whether the cross-examination 
traversed the examination in chief or not? — Entirely, and not only that, but it 
was actually a contempt of court to ascertain what the witness had said upon 
his examination in chief, in order that you might cross-examine him more 
accurately. 

1204. The former practice proceeded very much upon the principle of 
exhausting all that the witness could possibly say, whereas now he is imme- 
diately cross-examined as to what he has said in the presence of advex'se parties ? 
— Yes; hut the tendency of examining before the examiner is to prolong the 
examination of the witnesses to a most inconvenient extent, and at a very great 
expense. No suflScient control is exercised by the examiner, who knows nothing 
at all about the merits of ilie case, and who is not to hear the cause, as to the way 
in which the evidence is given. 

1 205. Your opinion would bo that to make the examination perfectly satisfac- 
tory, the Judge who is to decide the case should hear the evidence? — Clearly ; 
that is my opinion. 

3206. You think the delegation of hearing the evidence to another person, 
that person being the examiner, even under the amended system, is not satis- 
factory? — It is not so satisfactory as if the examination took place before the 
Judge ; on any disputed question of fact, the evidence should be given, according 
to my judgment, before the Judge who is to decide the case. 

1207. Have you any observations to offer upon any other point with reference 
to the amended practice in the Court of Chancery r — No ; I do not at. this moment 
recollect that I have. 

1208. Your principal objection, I believe, is with regard to the mode in which 
the evidence is taken ? — And also the judicial power of the court. There is one 
subject upon which I might remark, although it is perhaps hardly strictly within 
the present inquiry, that is, the system upon which the solicitors are paid ; it is 
a question which has a great deal to do with the administration of justice in the 
Court of Chanceiy ; the mode in which a solicitor is paid ; I speak according, 
to the opinions which I believe are universal amongst the practitioners in 
Chancery. 

1209. Do you refer to the revision of fees r— Not merely to a revision of fees, 
but to a revision of the mode of payment ; the present mode of payment certainly 
has a tendency to prolong the existence of a suit. 

1230 . The alterations which were made bore immediately upon the emolu- 
ments of the solicitors, and tended greatly to diminish them, did tliev not?— 
No doubt they have had that effect to a very great extent, and as the solid toi-s 
think, most unfairly ; while at the same time the alteratious have increased the 
tendency, of unscrupulous solicitors, to accumulate fees ; the mode of payment 
being upon each successive step in the cause. Under the old system 'it was 
quite competent for tlie solicitor to pav himself by getting throno-h tJie business 
of the Master’s Office rapidly; he would get the same amount of payment as- 
if he spun it out lor years. In many instances, if parties were disposed to facilitate 
each other, ^ business might be carried tlirougli the Master’s Office with the 
greatest rapidity, and it was to the solicitor’s interest that it should be done. 

1211. The 
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1211. Tiie reduction of the number of tbings to be done, the solicitor having 
had fees lieretofore upon everything clone, has greatly reduced the emoluments 
of the solicitor upon the work done, unless that work be prolonged; — No doubt 
there is an inducement at the present time held out to solicitors to multiply their 
steps in a cause, to iiave as many attendances before the chief clerk as thev can ; 
tliere is no inclncement held out to expedite the matter ; the more attendances a 
solicitor can have before the chief clerk, the more he gets paid ; under the old 
.svsiein he would get no more, wliether the report was spun out for three 
juontbs, or whether it was settled at one appointment. 

121-2. 'i'lieri that revision of the mode of remunerating the solicitors would 
have a tendency to counteract the accumulation of work to be clone, which bears 
hardly upon the jiresent judicial strength? — No doubt it would ; it would induce 
the solicitors to exert themselves to dispbse at one and the same time of business 
whicli is now indifferently attended to, and spun out, simply because it is not 
worth the while of the solicitor to attend to it. It hangs about the chief clerk 
as long as possible, because there is no inducement held out to the solicitors to 
dispose of it. 

1213. Whereas you think it ougiit to be e.\[iedited as much as possible ? — 
A solicitor ought to have no more, if lie had four or five attendances than if the 
matter was disposed of at once. 

1214. Has not this matter been subinitttxl to the highest autliorities by the 
Law Society?— Yes. 

1215. What you have now stated has been set forth at length in the document 
which was presented to the Lord Chancellor* — It has. 

I2it>. Lord Lyndhurst is cognisant of if, is he not?— Lord Lynclhiirst is, 
I believe, entirely cognisant of it. 

1-217. And partakes very much of the view which you have stated, that the 
fees ought to be revised -with the least possible delay? — 1 had the honour of 
being a member of a deputation wiiich waited on Lord Lyndiinrst a year ago on 
this subject. Lord Lyndhurst appeared to partake of the views uhicli the depu- 
tation iheu expressed. 

i2tS. With your experience in England, if it were proposed to reform the 
Court of Ciiancery in Ireland upon the model of the alterations which have been 
made in England, would you not specially direct attention to those two points, 
namely, the consideration of the mode of remunerating the solicitors, and also 
the imperfection in the examinations in the Examiner’s Officer — Yes; and there 
would he a third consideration, namely, that of providing sufficient judicial 
strength. 

121 p. The two great points -?vbich you would lay stress upon would be with 
respect to the taking of evidence in the Examiner’s Office, and the mode ot remu- 
nerating the solicitors upon the altered proceedings? — Yes; so that solicitors 
might have the inducement which it is reasonable to suppose that human nature 
would act upon, of being entitled to the same amount of remuneration where they 
did their business well and quickly, os they would get if they spun it out under 
the present process, and that regard should be had to the value of the property 
involved, and discretion vested in proper officers to remunerate the solicitors fairly, 
and according to their skill, labour, and responsibility. 

1220. There are no other points arising- out of voitr experience in England 
to which you wisli to draw the attention of the Comjuittee : — I think not; I was 
not quite aware that the examination would have taken this line, and therefore 
I am not so prepared as I might have been. 

1221. Have you ami your brethren experienced from the greater facility- 
given by the amended administration of justice in the Court of Clianceiy, a 
larger influx of suitors to that court;— I think there has been certainly a larger 
influx of suitors. 



1222, A perceptibly larger influx? — Yes; I am not speaking no-vv of my 
own personal experience, my business being entirely proper business. I do not 
think that any perceptible influx has taken place in my business, but I have 
heard of it in other quarters. 

1223. -As a bystander, would you say that the increase -was progressive? — 
Yes. 



1224. Sir E. You think the sound reform in equity proceedings is 

to throw as much judicial business upon the Judge as possible? — Certainly; I 
suppose that in Ireland it is very much the same as in England, that a very 
ft.34. O large 
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large portion of the business is administrative, and not judicial ; the Judge siiould 
supervise the administrative business in his chambers, and liis clerk, in fact, 
should be constantly in communication with the Judge upon all matters of a 
quasi-judicial nature ; the clerk should not be called upon to perform any judi- 
cial duties. 

1225. Chairman.'] Under the new arrangement, is there not a roster kept of 
expert conveyancers to whom questions of title are referred by the different 
courts ? — Yes. 

1 2-i6. Does fiiat reference work satisfactorily?— I think on the whole it works 
pretty well; I do not know that there is any .special advantage from it; I do 
not know that there is any advantage even on the ground of expense. Perhaps 
on the ground of delay there may be some little advantage tliat you have not in 
the form of a report. 

1227. If the Judge had to investigate a title and pronounce an opinion upon 
that title, would uot the delay be quite interminable? — Quite so; I am not 
suggesting that that which is a special branch of the law requiring cotistant 
practice should devolve upon the Judge. I think there are very few Judges 
who would be willing to advise upon a title. 

1228. Therefore you think the present practice of reference by a Jad''-e 
in cases of title to experts in conveyancing is salutary ?— I think so ; I may 
add that the practice prevailed in effect under the old system of Musters ; the 
Master never practically investigated the title, though you paid him for it. * The 
advantage of the present system is that you only pay one person instead of 
two. 



I22C). Formerly you paid both the Master and the conveyancer r — Yes; the 
Master invariably sent tile title to a conveyancer. 

1230. Upon the reference of a title by a Judge, is the fee to the oonvcvimcer 
paid by the party losing, or does it follow the destination of the cost iii each 
case ? -In that case it forms part of tlie costs of the suit ; it generally arises not 
in a litigated case, but in an administration case, where the duty of the court 
IS simply to realise the property and distribute it amongst tlie panics who 
are entitled to it; or, as is much more generally the case, where the court is the 
purchaser. 

1231. Is the fee to the conveyancer fixed, or is it uniformly regulated with 
reference to the labour ?— I believe they have some sort of internal reo'nhitioa 
amongst themselves by which they mark their own fees ; the fees when paid 
are subject to revision by the Taxing-master ; but practically the fee which is 
marked is always allowed. 

1232. If the fee were thought exorbitant, would it not be subject to observa- 
tion and revision?— Some communication would be made; I am not aware that 
any very serious complaints have beem made about it. 

1233. On the whole, you think the practice which is now established of 
reference by the Judge of questions of title to a roster of conveyancers wives 
satisfaction to the suitors and to your profession -—Yes, I have not heard any 
aenous expression of dissatisfaction, except that it seems to give the conveyancing 
cousel a sort of vested interest, and that references are made to them in very 
common cases, where no counsel would have been employed. I do not think 
there ts any very great advantage in those questions being referred to a roster of 
conveyancers, because it after all merely amounts to this, that you have six men 
between whom the business is distributed ; they are very good men, but it is 

the for 

in ='=P^'-ate from the general practice 

in England, IS not It .'-It is quite distinct. Gentlemen who practise as con- 
teyaucers seldom or never go into court; they are not advocates. 

1235. The devotion of their entire time to that one branch necessarilv leads 

to great skill in the investigation of titles ? — Clearly so. ^ 

1 236. Is the body of conveyancers a numerous body i— Not at all 

T eminem conveyancers are there at the Enwlish Bar ? — 

roughly. well known; fam speaking 

1238. And the eminent men are much fewer, I preaume ^ Yes 

1239. now- many does the roster consist Six 

1240. Is that roster satisfactory to your branch of the profession ?-Certainly, 

X think 
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I think on t]ie whole it is. It is not, perhaps, our pro%’ince to make any obser- 
vation upon it. 

1241. Does the Judge «ho makes the reference select the gentleman, or is it 
given in turn by the four Judges r — I think it is given in turn ; there is a rota 
ke|)f at the Register Office ; that is a matter of detail upon which my Ciiancerv 
clerk could inform you better than I can, 

1242. Sir E. Perry.'] The titles upon which the roster of conveyancers in 
England have to advise are not like titles advised upon by the Incumbered 
Estates Commissioners ? — No ; conveyancing counsel are simply advisers. 

1243. Tltcrefore the doctrine of caveat anpor prevails? — Entirelv so; the 
court gives no title at all. A sale under the court is just as likely to be impeached 
as any other sale. 

1 244. \ ou say that the administrative business forms a very large portion of 
the duties of a Judge ? — By far the larger portion, speaking from ray own prac- 
tice and observation. 1 have scarcely any litigated Business at all. 

124, 5._ Is it not desirable for the suitors that the Judge should undertake as 
mud) of that administrative business as possible ? — He should direct and super- 
vise it, clearly. 

1 246. Is it not better for the suitor ?— Yes, and I think the Judge should take 
a more active interest in the administration of estates under his care than he 
cau do iit the present moment from want of time. 

1247. IF the Judge had time, in your opinion, it would be beneficial to the 
suitoi's if he undertook the whole of the administrative business? — Yes, the 
Judge would have more control over the conduct of the parties than any chief 
clerk could have. 

1245. Does not that point to the conclusion that in establishing any new 
system of equity procedure, the course should be to appoint more Judges, and 
fewer clerks and Masiers? — Yes, more Judges; but I think each Judge would 
require, probably, the same number of clerks that he has now. 

1 24L). You tliink it is important rather to increase the staff of Judges than the 
staff of chief clerks and Masters ? — Yes. 

ii?,50. Is not the operation of the present system the other way, that the 
public are called upon to hud more chief clerks, and not more judicial officers ? — 
That haj> been the case ; but it is not the tendency of the public, because I think, 
so far as the public have expressed themselves, it may be said that the public 
have asked for more judicial power. I am speaking of our body, as the repre- 
sentatives of the public ; we come more into contact with the public, than the 
members of the Bar do ; we come into contact with our clients, which barristers 
never do, and we know therefore what the feeling of our clients is upon the 
subject. 

1251. Was the pressure upon Lord Lyndhurst to create more chief clerks? — 
It was to create more Judges. If I had known that the examination would have 
taken this course, I would have brought with me the paper which was submitted 
by the Law Society, with a view to the reform of the Court of Chancery, to the 
Chancery Commissioners, and there the Committee would see that the proposal 
on the part of the Law Society was to appoint eight. Judges. 

1 252. Do you recollect the Act which passed last year ? — I am quite aware 
of it ; it was looked upon as a makeshift, because the previous proposal had, 
been thrown aside. 

1 ^ 53 - Y’as that previous proposal for more chief clerks ? — That previous pro- 
posal was for more Judges ; the object was, that there should be a Judge always 
working in court, and another Judge always working in chambers ; that there 
should be two Judges attached to each Vice-Cliancellor’s Court ; that one Judge 
should always be at work in the court, so that the Bar might be kept in full 
practice ; and that another Judge should be in chambers, which would be done 
m this way, by taking, alternately, three days a week, one day in court and one 
day in chambers, or three days in court and three days in chambers. 

^^ 54 * I gather from you that the tendency of the present system is to throw 
more ou the chief clerks than they can perform ? — Yes. 

1255.^ And consequently Bills have been brought before Parliament to create 
more chief clerks? — That is in consequence of the refusal of the Legislature to 
c^te^ more judicial power ; the Legislature, .refusing to give power in that 
^ection, was asked to take the second best course ; .we said, ‘*If we are not to 
have more Judges, give us more clerks.’* . . 

®- 34 - O 2 1256. You 
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1256, You think the proper course would be to create more Judges - — Un- 
doubtedl}'. The Judge should have more personal and individual knowledge of 
the cases under his care. 

1257. 1 gather from you that viva voce evidence should be heard by the 
Judge?— I say that all evidence which is given viva voce should be given before 
the Judge ; Tdo not wish to be understood as including formal evidence, which 
may be very conveniently yiven by affidavit. 

125S. You think that 'nzW voce evidence should be taken before the Judge, 
and not before the examiner ? — Yes. 

1259. Does not it follow, in point of fact, that true equity reform would be to 
create more Judges r — It is an additional reason. 

1260. I presume you have had considerable practice, both in common law 
and equity ?— I have personal acquaintance with common law, having been 
originally a student with a view to the Bar ; I was the pupil of a barrister at the 
Common Law Bar ; I have lome knowledge of the practice at Common Law, but 
my business is a family business. 

1261. You know the effect of viva voce examination? — Yes ; I have attended 
trials frequently. 

1262. Is not'^the chief value of viva voce examination that the Judge is able to 
see the demeanour of the witnesses upon each question put ? — Yes. 

1263. That advautage is lost in equity by employing an administrative officer 
to take evidence, and not a Judge? — Yes. 

1264. Therefore, in introducing a neiv system in Ireland, the course would be, 
according to your views, not to follow the course which has been adopted here, but 
to create a sufficient number of Judges, who would be able to dispose of the 
business coming before them r— Yes. 

1265. Viscount 3/o«c/r.] Do you think the e.\aminatiou should take place in 
open court at the hearing of the cause ? — Yes ; so far as viva voce evidence is 
concerned ; viva voce evidence is always directed to some point which is a matter 
materially in contest between the parties ; all matters of unimportance could 
be disposed of by affidavit, mere formal evidence about deeds and so forth, which 
does not call for the presence of the court, could be given by affidavit ; when 
the real question in contest is to be decided upon vivii voce evidence, it ought to 
be given in the presence of the Judge who hears the cause. 

1266. Mr. Whiteside!] With respect to the mode of giving evidence, you 
have made a distinction between proving matters not in controversy, such as 
signatures to deeds and matters of fact not in contest. Your opinion is decidedly 
adverse to proving disputed facts by affidavit, because there is no mode of cross- 
examining? — Not on that ground, because we have a right to cross-examine vmi 
voce, upon an affidavit. 

1267. With respect to the use of affidavits in matters of controverted fact, in 
your opinion can anything be worse than an attempt to get at the truth merely 
through affidavits sworn on each side? — It is most unsatisfactorv ; an affidavit, 
as every man knows, is in the language of the solicitor or attorney who prepares 
jt } it is not in nine cases out of ten the language of the witness. It is reduced 
jnto a Ibrnial shape by the draughtsman, and necessarily must be so. 

12(18. Chairman.] Escaping riie violation of the truth as nearly as may be ? 
— That may be the tendency. 

1269. Mr. Whilesicte.] You referred to the sales of estates in this country 
under Courts of Equity ; have you knowu inahj' instances of estates beine sold 
under a decree of the Court of Chancery, aud the title upon being carefully 
inquired into afterwards was found defective ? — I do not recollect at this moment 
any case of that description. It is quite likely to occur. I recollect a case ; it 
did not occur in my own practice ; but it is perfectly notorious, and it became 
the subject of litigation, and is a reported case in equity ;• it occurred in a 
Master s office, but it was a case of fraud. 

1270. Practically speaking, in your own experience, you have not had any 
such case ?— 1 have never had a case in which that occurrence has taken place! 

1271. What would your opinion be of conveying private estates in England 
through the medium of the Court of Chancery ; what machinery would you 
require if such a thing were proposed; what staff would it require?— I am 
not now prepared^ to answer that question, which is more connected with the 
registration question. I was examined before the Committee of the House of 
Commons which sat upon that question. 

1272. What 
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1272. \Yhat staff would be required for such a purpose, apart from the sub- W. iniHams,Eiti. 

ject of registration? — It ratiier arose out of that question; it was one of the 

subjects upon wliich I was examined, that there should be some schemo for 17 April 1850. 
givinii a Parliamentary title to land ; and it was suggested that that miiriit 

either be done by giving a warranty of title by the Government, after a previous 
investigation by tlie registrar, or by the Court of Chancery. Both sclieine- were 
suggested as being fit for consideration. I tliiuk it would be extremciv con- 
venient that iliere should be a power of giving a Parliamentary title. 

1273. Common to both countries?— Yes. I tiiink the present system of con- 
veyancing is certainly most unsatisfactory. 

1274- Sir E. Pen-^.'} You tliiiik we might take a beneficial lesson from 
Ireland ? — -Yes, in many respects ; but we ought to prevent au inconvenience which 
is not prevented in Ireland; an incumbered estate may be sold, and notwithstanding 
you have given a clear Parliamentary title, the purchaser may go ou creating 
incumbrances immediately afterwards, until the estate gets into the same condition 
tiiat it was in before. 

1275. Mr. W/iifesi<k.'] With regard to England, suppose A. B. wislies to sell 
an unincumbered estate to C. D., wliat would be your judgment as to the prac- 
ticability of transferring all such estates through the medium of the Court of 
Chancery ; have you any notion as to what staff would be required to give a 
Parliamentary title, so as to hind tliose interested in the estate for ever, assuming 
it to be an advantage, and that it would be generally resorted to by the public ? 

— 1 think it quite practicable to convey a Parliamentary title through the medium 
of the Court of Chancery; but before you do this, you would have a great many 
prejudices to overcome. 

1 276 Is it not jour opinion tljat a Parliamentary title would be an advantage ? 

— Clearly. 

1277. Tlten would not people, according to their interest, resort to a tribunal 
that gave them the best purchase-monej' for their property? — Yes, when con- 
vinced that such was their interest. 

1278. Taking that state of tilings for granted, what is your opinion of the 
mode by which, in England, you could cany out that scheme of translerrlng 
private estates through the Court of Chancery ; what staff would be required r 
— A very considerable additional staff. 

1279. Would 50 Judges do it? — I Iiave never at all considered the quesiion 
of what staff it would require. It would require a very ctmsiderable staff; but 
if it were a "rent public advantage, and t he public paid fur it, I do not ihink that 
would he a very material question. 1 am assuming that it would not be a burden 
thrown upon tlie country, but that you would make it form a burden upon the 
landed estates bv charging such an amount of fees upon the sale of the estate as 
would, in point of fact, compensate die public for maintaining this additional 
staff. 

1280. Yon luiglit do that, but would it not be an operation of great magni- 
tude and great difficulty? — No question it would, at first, but that would only 
be during the process of investigation of the titles antecedently to the new 
system being introduced of conveying by simpler machinery. 

i2Si. Do you see any reason wliy the new principle of selling unincunibered 
estates by the machinerv of the Court of Chancery should not be applied to both 
■countries ? — I think it ought to be common to both countries. 

1282. Chah' 7 )ia 7 i.] Is it within the power of the Lord Cliaiicellor, under the 
law as it now stands, to regulate the remuneration to solicitors, in the manner' 
desired by the Law Society, without tne further intervention of Parli.imeuL? — 

We consider it is. I am not aware that the Lord Chancellor lias intimated anj’’ 
doubt about his power. 

12S3. Are there nut certain powers, by the rules of the court, confided to the 
lord Chancellor, of calling to his aid the Master of the Rolls and the Lords 
Justices? — Yes. 

1284. In the opinion of the Law Society, tliis power, with respect to fees, is 
included wiiliin the authority so delegated? — 1 think so. Perhaps 1 may be 
allowed to state a fact which is perfectly well known, that tlie Lord Chancellor 
has under his consideration the issue of a new order. 

. 1285. To effect the purpose to which you have referred ?— To effect some 

improvement ; I am not prefiared to say what that improvement is. 

1286. It is, as j ovi and the Law Society say, within the power of the Lord 
; 0.34. ’ O3 ’ Chancellor, 
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ChaiK'flior, calling to liis aid the persons I have mentioned, to issue an order that 
would give etfect to the view taken by the Law Society ? —We conceive so • 
and we have not been disabused of the opinion that the Lord Cliancelior has the 
power. 

12S7. Mr. iriiiteside.'] You have stated that there are 50 conveyancers in 
London ? — That was merely a rough guess. 

1 2SS. Is there not. an enormous quantity of conveyancing done in England by 
conveyancers in the provinces ?— No doubt there are many local conveyancers; 
in every great toun or city there is a barrister who practises as a conveyancer, 
and who advises the solicitors of tliat neighbourhood upon questions of import- 
ance. 

1280. C/iairma 7 i.] In cases of difficulty, do not they come to London for the 
best advice ? — Yes. 

1200. Do not solicitors transfer a great quantity of property throughout Eng- 
land / — A great deal. 

_ 1291. Mr. Grogan.] You have made some remarks with reference to a roster 
of conveyancers, and you intimated an opinion tliat you did not see any pani- 
cular ailvantage derivable from having that roster?— Ido not, unless it is to be 
assumed that the roster consistsof men who are pre-eminent in their profession ; 
there is no particular advantage derived from it if you could get men equally 
eminent ; there is no special advantage in selecting six out of 50 . 

1292. That was the practice pi'eviously ?— Yes." I am not aware that any dis- 
advantage arose from the previous system, when the Master, upon questions of 
title, selected the conveyancer who was competent to advise upon the questions, 
and to go through the title, and advise the Master upon it. 

1203. Were there any special causes which led to the introduction of the 
roster, that occur to you ? — I am not aware of any particular call upon the part 
oi the public for the change. ^ 

1294. You cannot see any special advantage derivable from that chancre? 

No special advantage. In some cases there is inconvenience; for example, a 
gentleman who was very eminent in his profession, who is now deceased, was 
appointed verv late in life, and the business in his chambers dra'rtrecl on to a 
most uiconveinent length, and very great complaints were made of the delay. 

1293. Are die Committee to understand tliat the opinion of the profession 
genemlJy is, that the old system by which the Master selected the most compe- 
tent conveyancer to advise him on the question of the title to any particular 
properry, was at least as convenient and as safe to the public as the present 
ptem ot iiavinpi rosp of conveyancers r— I am not prepared to put it, quite 

to express any very decided opinion upon it one way 
or the other. I iiave no opinion very greatly in favour of the present system, 
nor have I any opinion greatly against it. I do not know that it has excited 
fa^tioriStin^ attention amongst our profession ; there is no general dissatis^ 

1297. Mr. Whueside.] You do not say it should be left to the Jud»e to select 

orn“blIc’'noirv raan at the Bar ?— Thatls a matter 

solidtorl ao,f ^ T addressing myself to the practical oonvenienoe to 
that tJmre shou^^^^^^ a question of public policy, I think it is very desirable 
Mr rl™ men who exercise a species of judicial office appointed. 

chaVefof nronmTh i satisfactory to the pur- 

cnaser ot property, that he should have the selection of the convevaneer to whose 

brni ffifSlwio”": whatXrge^^*; 

vevTucer ki Wfei nil ? at the present moment the con- 

theCourt. The . Court is :irt^sXro'r^^^^^^^^^^ 

lo seV condS"ff enabling The Court 

the Court sends theabstractofTr to 

“What 
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•'Y’hat conditions oup:ht we to impose upon the purchaser, in order to make W.iniliams E* 

out a title, and to save as much expense as possible to the vendor r” That 

is one case. The other case is this: the Court having under its adiuinis- 17 April 1S56. 

tration funds which, under a will or a settlement, are to be invested in the pur- ^ * 

diase of real estates, has a proposal laid before it, that a portion of the funds 

siiould be invested, and that a particular estate should be bought. The abstract 

of title to tlie particular estate is then brought in before the Court, and the Court 

sends it to one of its conveyancing- counsel, to advise the Court whether a o-ood 

title is made out ; whether the Court should part with tiie money, and iuves* the 

money under its control in the purchase of that particular estate. The case vou 

are suggesting, tlierefore, does not arise ; the Court is never called upon to advise 

upon the part of the purchaser, unless the purchaser is, in point of fact, the 

Court iiself. 

1300. I understand you to say, that in the case of a sale taking place upon the 
process you describe, it is not considered as conveying an indefeasible title; but 
it is perfectly open to the purchaser to investigate* that title as lie pleases after- 
wards r — Yes. 

1301. A proposition has been submitted to you that a Parliamentary title 
shall be conveyed by the Court on the sale. If a purchaser purchases under 
certain conditions fixed by the Court, does not tlvat necessarily implv that the 
Court convey to him a title in all respects perfect and indefeasible, 'subject to 
those conditions? — No, certainly not, at pi-esent; and if an indefeasible title is 
to be conveyed by the scheme suggested, this proposition, I assume, would be 
adopted, and form part of the an-angement, namely, that in the event of the 
title being defective some compensation should be gipen by the Government 
out of a fund provided by the Government by means of the office fees 
on sales, by the court. Therefore the counsel would be in that case tiie 
counsel for the indemnity fund. The purchaser would be indemnified. If I 
understand the suggestion which you put, by getting a clear Parliamentary 
conveyance, tlie purchaser would be purely indifferent who investigated the title*; 
he would say, “All I want is the conveyance; I do not care about the title;” 
the title would be material to the persons who have to indemnify. There would 
be either an indemnity or not an indemnity. If tliere is to be an indemnity, the 
person wlio is interested in investigating the title is the person who would have 
to give the indemnity. 

1302. What would be the case if there were no indemnity ? — 1 do not know 
that anybody would be interested in it. Then it becomes a qnestion of 
public policy whether you ought to pass a law couferriug a Parliamentary title 
witijtiut giving indemnity to ttie persons who may be injured bv that law which 
would pass their estate, although it ought not to be conveyed. That is a question 
of public policy upon -wliich the Committee are the judge, and not myself, though 
I Ijave a strong opinion that no such law ought to pass. 

* 3 " 3 - Viscount Monck^ Vou have mentioned, one case in which conveyancing 
counsel are employed, namely, upon the investment of trust funds r — ^Yes. 

i.Uh* II the conveyancer makes a mistake, the loss is to the cestux que trust? 

— Yes. 

1305- Is not that prettymuch an analogous case? — Not in my opinion. 

1306. There is no indemnity fund there? — Titat is from the very nature of 
the transaction, which is only a form of making a voluntary purchase on a bad 
title, i iiere would be no indemnity in the event of the fund being under the 
Control of trustees, and the trustees, instead of throwing the^ duty upon the 
Court, bought the estate, and had the advice of counsel on the title; mid being 
therefore not guilty of crassa negUgentia ; llie loss would fall upon the fund ; that 
IS mcident to the very nature of our law of real property, and connected with the 
preseet system, whether administered in or out of court. 

J 307 - Is it not a loss to certain persons, in consequence of a judicial mistake? 

-yYes, or a quasi judicial mistake; but the Court is simply administering, 
jsjmply taking upon itself the office of trustees, because the trustees refuse the 
duty. 

» 3 o^* In point of principle, there is no greater objection to tiie conveyance of 
an cjtfaie witn an indefeasible title, on the ground of a mistake which may be 
committed, and the exercise of the power to which you have just referred 
1 do Bot quite fedlow that. There is the loss of the money fund. The estate 'is 
not convej e^ simply becaps^ the Courl of Chancery has mvfssted its-money in 
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the parchase of an estate in vliidi there is no title. The person 11 ho has the 
riei.tfnl litie is not in the least degree affected by the circunlstance that the 
Cburt of Chancery has taken upon itself to invest its trust-money in the purchase 
of tliiir. eftiite. _ , , , 

1300. The person «Iio has the rightful titie is not aftccted, hul tlie person, 
■who liiis the right to the money is?— It is a loss of the money, but not of the 

estate. , , , i i • , . 

1310. It does not make much difference whether he loses J)is rnoney or his- 
estate, does it?— I think it does. There is no attempt on the part of the Court 
to siive a Parliamentary title to an estate wliich belongs to somebody 

1311. One objection which is urged tocnnfenin" a Parliamentary title, through 
the Court, upon an unincumbered estate, is, that if the Court makes a mistake 
as to the title to that estate, a great injury may be done to the persons both 
buvin«- and selling? — Not as I conceive, to either the buyer or the seller. 

1312. The person selling loses his title to the value, because you give a Par- 
liamentarv title?— The loss would fall upon tlie person to whom the estate 
belonged m riglit ; it would not fall upon the seller or purchaser. A person who 
purclnised from tlie Incumbered Estates Court would lose nothing- ; he would keep 
his estate. The person who would be the loser would be the person who had 
tlie right to the estate, wiiich right was defeated by tiie Parliamentary convey- 
ance of the Incumbered Estates Commissioners. 

1313. That right would he defeated by a judicial mistake upon the part of the 
Court conveying an estate that it had no right to convey r — Yes. 

1314. Mr. Whiteside.'] Suppose A. has an unincumbered estate, and is only 
tenant for life ; he wishes to sell to B., and B. vvishes to buy ; there being no 
question of litigation as to incumbrances pending, and there is authority in tlie 
Court of Chancery to sell that estate, the estate is sold, and a Parliamentary 
title conveyed ; would you in that case give an indemnity to the mined family of 
the tenant for life?— Certainly ; and I should not give any opinion in favour of a 
system of Parliamentary titles except an indemnity fund were provided. 

1315. Chairman.] Has not some relaxation taken place under the Chancery 
Amendment Act with regard to parties not present? — Yes. 

1316. The old nile in equity was, that no justice should be done to anybody 
unless it was certain that justice was done to everybody ? — Yes. 

1317. That rule has been somewhat relaxed ? — Yes. 

1318. And notice being given even in the absence of the parties w’hen notice 
is proved, the Court proceeds to adjudicate ? — Yes, in some cases without notice ; 
the Court holding the trustees for certain purposes to represent the whole fund, 
would not call the cestui que trust before the Court. 

1319. That reVaxation of the strict rule in equity was very considerable ; has 
any injustice been done by its operation ? — No, I think not. 

1320. Do you think justice has been fully done under it? — I think justice 
has been done. 1 think that the parties interested are substantially before the 
Court under the present system. Either a person represents a class, or has a 
duty to perform towards absent persons, which the Court assumes he will perform, 
and therefore does not call them into Court to see that they do perform it. 

1321. You think justice has been more speedily done under the amendment, 
and injustice you do not ihink has been done? — No ; justice has been done. 

1322. Mr. IVhitesideT] You may serve notice in any part of the world ? — Yes, 
and if you do not pray relief against the party you may serve him with a. copy of 
the Bill, and bind him by the proceedings. 

1323. Are you acquainted with the system of the taxation of costs in the 
Court of Chancery in England ?— Yes. 

1324. Within what time, if you put in a bill of costs, could you get it taxed ? 
— It depends to a considerable extent upon how many parties are interested in 
the taxation. If several solicitors are interested in the taxation of the costs, it is 
difficult to get the Bill through ; it takes a long time. 

1325. Supposing an ordinaty case of two or three solicitors ?— It may be done 
if all the panics will concur ; the thing may be got through easily enough, but 
it is still a troublesome process, and occupies a considerable time. I am not in 
the habit of attending pci sonally to the taxation of costs. It rather devolves 
upon my Chancery clerk to attend to those matters. 

1 326. Mr. Henley.] Could you get a bill taxed in six months ? — Yes, certainly ; 
not under a month or six weeks, or two months if it is a heavy bill ; it may be 

lour 
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four or five months, and in some cases I have known instances in which a bill 
has been hanging over for two or three years. 

1327, Chainmm.] Are the cases rare in which long delay takes place =— Yes ■ 
but I do not think there is a sufficient staff in the Taxino- Office. 

132S. Is there anv considerable arrear in the Taxing Office i— There seems 
to be considerable difficulty in getting a|)pointinents ; therefore 1 assume there 
is an arrear. 

1329. Mr. Whiteiiik.] Does not the distribution of the purcliase-money of an 
estate await the taxation of the costs, if the costs are to be paid out of fund ?— 
In most cases, unless a fund is reserved for the payment of costs. 

1330. You cannot teil what they will be ? — No. 

1331. Chairman.'] On a motion to ))ay the money out of Couit, enouo-h niav 

be reserved to pay the costs?— Yes, that may be done ; I do not think the delaV 
would be very great where the parties have anything to receive in cash • the 
pressure from without would be too strong. ” ’ 

1332 You have rarely a bill of costs tliat takes two years to tax ?— I am not 
aware of many cases in which a Bill has been so long- iu taxation. 



Mountifort Longjield, Esq., ll.d., called in ; and Examined. 

1333. YOU are a Judge, I think, of the Incumbered Estates Court in Ireland - 
— Yes. 

1334. Have you filled that office since the vear of the first erection of the 
Court?— Yes. 

^335* How many years is that? — It will be seven years in August, since 1849. 

1336. Your colleague, Mr. Hargreave, has informed the Committee that you 
have sold land to the amount of 18,000,000/., and have distributed to the 
amount of nearly 14,000,000 L ?— Y"es j I think that is about the amount. 

^337- Have you an arrear of business in your Court?— Tliere is nothino- that 
I could call an arrear of business in mv office. There is, of course, a gi-eat deal 
ofbusiness undone ; that is not an arrear unt.il it is readv to be done. I am up 
to the business of ray office. W e do not call a cause in arrear liecaiise a petition 
^ presented. If a petition is presented, and isfiated, and tlie abstract is brought 
in, I read the abstract in the next vacation to its coming in. If short, I frequently 
read it during the term. As soon as the searches come from the registrar, I settle 
the schedule of incumbrances, and as soon as they are ready to be heard,! hear 
them. There is a great deal of business undone; but in my office notliing that 
would be called in arrear if it occurred in another court. 

1338.^ Mr. Baron Richards takes no part, except in the appellate business, 
does he r — He does. We found the business, about three or four years ao-o, come 
to such a pass, that he was compelled to take a portion of the chamber business also. 

1339- Is the whole business now distributed amongst the three Commissioners? 

All the business that Jjas come in since that period has been equally distri- 
buted ; before that a great rush ofbusiness liad come into the office, but lie has 
got as muclj as we have got from a certain date. 

1340. He does tlie more recent business, which is equally distributed ; tiie old 
business was distributed between you and Mr. Hargreave?— Yes, exactly. 

J34>- Supposing- a fresh petition comes in for* a heavy sale, in the present 
course of the transaction of your business, how long would it take before that sale 
was effected? — It would entirely depend upon the facilities which the solicitors 
f ♦ ^^so a great deal upon the activity and intelligence 
of the solicitor himself. Until the title is made out, -we cannot sell ; it might 
happen that the owner of a heavy estate might have an abstract ready drawn ; 
in that case I would read it in the first long vacation, and give an oi’der to settle the 
rental ; and to settle the rental I would give the first vacant day (In my case 
every Tuesday) to allow it to be advertised. 

1342. Does Baron Richards investigate titles, as w'ell as you and Mr. Har- 
greave?— Yes. 

^343* How do you distribute the business amongst yourselves, equally, case 
or case, or is there any selection?* — No, case for case. The solicitoj-s contrive 
sometimes to make some selection ; we do not take much trouble to prevent 
It; We do not permit it as a rule, and it is not often done. 

_ ^344- An ordinary case, without any undue or intentional ol'Struction, coming 
into your Court now for the first lime, how long would it be before the sale 

®*34* P 
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M.Longfeld, Esq., was effected ? — I should say very nearly two years, or three years ; that would be 
about the average ; some are sold in nine months, others take a much longer time; 

April i8s6 entirely depends upon the title. Where a mere incumbrancer by judgment 
' ^ ® ‘ presents a’ petition, there is every difficulty made to Ins making out the title, where 

he has no assistance from the family who own the estate. 

1345. Do the three Judges, before awarding the sale, investigate the title per- 
sonally? — Yes, each of them. 

1346. Is that a heavy duty ? — It is. 

1347. Do you delegate any portion of tlie investigation? — It has been 
explained that the comparison of the deeds with the abstract is delegated ; we 
cannot do that. 

1 348. To whom is that delegated ? — To the person who is called our examiner • 
he may be called the chief clerk just as well. 

1349. Has each Judge his own examiner ? — Each Judge has his own examiner, 
selected by himself. 

1350. Have you seen the Bill prepared by the Attorney-general for Ireland 
and Mr. Horsman, proposing to transfer to the Court of Chancery for Ireland 
the duties now performed by the Incumbered Estates Court; that Bill proposes 
to transfer the duties hitherto transacted, and the arrear of business which is not 
yet complete ; what is your view with respect to the time whicit would be 
occupied in clearing that arrear, if the transfer were made as this Bill proposes? 
— Arrears in that sense they may not be called ; there might be one or two slow 
cases hanging over ; there would be no arrear under the new Vice-CIiaiicellors, 
as they would have no current business except what was fresli ; tliey would 
never have much to do ; if there was not that arrear, the Vice-Chancellor might 
almost take leave of absence the first year. 

1351. This Bill proposes, that whereas there are now three Judges in the 
Incumbered Estates Court, of whom Baron Richards is one, that henceforth 
there shall be only two, in the persons of the two Vice-Chancellors, to conduct 
all the current business, now transacted by three Judges, in the Incumbered 
Estates Court; to overtake the arrear and in addition to perforin all the judicial 
duties now fulfilled by four Masters? — Indeed, I think so. 

With your knowledge, first of ail, of the duties confided to your Court, 
and next your general knowledge of the business transacted by the four Masters, 
independently of any arrear, do you think that two Vice-Chancellors would be 
equal to the transaction of the cun-ent business ? — Yes, that is my opinion. 

^353* Cf the Incumbered Estates Court, and the judicial functions now per- 
formed by the Masters ? — Yes. 



1354. You would not think it necessary that even with regard to those 
arrears in your own Court, the services of the four Masters should be continued ? 
-—I think it would be desirable to give the Lord Chancellor the power of con- 
tinuing the services of the four Masters for the business which they have at 
present under what is called the 15th section of the Irish Chancery Regulation 
Act ; that that should be continued if the Lord Chancellor found it expedient; 
you would then have a reserve against pressure, or anything that might neces- 
^T]ly take place. The present Masters have a great deal of busines.s in which 
they act like original Judges, not like Judges’ clerks. T would propose to con- 
tinue that power to the Masters so long as the Lord Cliaucellor, as the head of 
t^he Court, thought it necessary ; so that there would he a reserve to do the 
business in case the Vice-Chancellor were oppressed. But I could give my 
reasons why two Vice-Chancellors would be able to perform the busines.? 

^355* My question does not assume any fresh judicial duties with regard to the 

pie of property, but it is confined to the transfer of the power of selling incum- 
bered epates with the arrear such as it is, and the duty to be performed henceforth 
by two Vice-Chancellors, which has hitherto been performed by the four Masters ; 
wuii you state your reasons for thinking that two Vice-Chancellors would be 
adequate to the discharge of all those duties ?— Substantially, two commissioners 
g-e doing it at present. If you take the quantity of money distributed by 
Baron Richards, you will find how very small the proportion is. At present 
tip CommL^isioner s time is thus occupied : I have one day in the week that is 
almost entirely occupied by auction sales; at least a day is destroyed. I should 
not proppe to have the Vice-Chancellor an auctioneer. 1 think it is a waste of 
judicial iorce to have a Judge performing what can be done as well by his clerk; 
tha. IS one day saved to him. We have two days in a week occupied in hearing 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON COURT OF CHANCERY (IRELAND) BILL. 115 

ajjpeals from ourselves iu every case in which a person is dissatisfied with a M.Longj:e{d,E&q., 
commissioners order; \ve thought it the proper course of policy that he should u.. d. 

without much expense or difficulty imposed upon him by technicality be eti- ; — 

titled to sav, “ I prefer the opinion of three Judges to the opinion of one.'’ Ac- 
cordiugly, in the nature of an appeal by a simple motion, he g'ets his cause heard 
by three Judges; hence I may sav, that each Commissioner has three days in a 
week occupied by what would under tlie new system be sent to the Judse 
above, or to tlie chief clerk below. I am doing a great deal of work 
now, from the ]nadec[uate assistance I lta\e, that the chief clerk ought to 
do. I iiave schedules of incumbrances every Monday. I make my rulings 
upon each incumbrance, specifying its priority, and the mode in which 
the interest ougljt to be computed; the day from, which it ought to be 
computed;^ aud everything else that I think requires judicial investigation. 

That schedule comes before me the following Monday on an allocation drawn 
by tlie solicitors according to those rulings. I have to go over that allo- 
cation, ami very often to correct it. I have had to correct the computation of 
income tax. I remember one case in which a party had computed the income 
ta.x upon the principal. I have to correct most minute details. I think a 
competent chief clerk would do tliat peifectly well, and relieve the Vice-Chancellor 
from a considerable portion of those details by which a Judge has his time 
taken up. 

1356. Do you feel confident that a chief clerk appointed by the Castle would 
relieve the Judge from those duties? — If that was done 1 do not think the two 
•would work well togetlier. I think it is essential to the system that the Court shall 
have the ajjpoiiitment of its own responsible officer and the making of its own 
rules. Lou shall say’ to the Vice-Chancellor, “Make any rules you like; appoint 
what iielp you like, but yon, aud not your clerk, must be responsible to see tijat 
no mischief is done.” If you appoint a chief clerk for him.the tendency is (I refer 
to the tendency common to human nature) to throw as imicb of his responsible 
business as he can upon the chief clerk; and if harm occui'S, he says, “It was not 
my fault; I did not appoint liim but if the Judge appoints him himself, he 
Cannot shake off that responsibiiitv. 

/* 357 * The Bill now proposes that the Masters shall be abolished ; the Cau- 
mittee understand you to suggest, that in lieu of that abolition four of them 
shall be retained, with a view of enabling the Lord Chancellor to transfer anv 
business which might be found too onerous for himself and tlie two Vice- 
Chancellors to the Masters r — No. In case the whole business was too onerous, 
then the Masters should continue their present jurisdiction, which is the juris- 
diction under the loth section, precisely as they do at present. I do not propose 
to delegate the new business from one to another. I think, in the sale of incum- 
bered estates or unincumbered estates, if you give a Parliamentary title, it is 
indispensable to throw upon one man the whole painful responsibility of seeing 
It done correctly. If you give him a clerk appointed by another person, you set 
his mind at ease. 

Lou object to that portion of the Bill which vests the appointment of 
the chief clerks in the Lord Lieutenant r — I think it is contrary to the policy of 
the Act, of throwing all the responsibility on the Judge. 

^ 359 - You would suggest some alteration in this Bill in that particular? — In 
that particular section all the jurisdiction given to the Masters by the loth , 

^ction of the Irish Chancery Regulation Act should be continued to the 
Masters until the Lord Chancellor shall certify that it is no longer necessan,' 
that they should have it. 

^ 1360. Is that a large proportion of the existing business of the Court? — It 
IS a fair proportion ; it is not a large proportion. They do it very well, and 
perfectly competent to do it. I would not run the risk of swamping the 
Court of Chanceiy with too many Judges, when I have men who are competent 
to do the work. 

1361. Your suggestion would be to create two new Vice-Chancellors, and 
almost indefinitely to continue the Masters? — Yes; the Masters would be so- 
continued, and I would retain the power of putting' the work upon them. 

1362- Viscount Monck.'\ You would not appoint new Masters ? — I would not. 

am satisfied the "work would be in such a slate before they died out, that the; 
proposition would perhaps be to reduce tlie number of Vice-Chancellors. . . 
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1363. Mr. Whit€side:\ You would reduce the number to one Vice-Chuicellor? 
— To one Vice-Chancellor. 

1364. Chairman.'] You would not at present abolish any of the Masters?— 

No, till I felt my way. . 

1365' To the first branch of the Bill you have the objections which you have 
stated, that the patronage of the clerks and the whole staff of the Vice Chancellors 
is vested in the Castle; your next objection is that this Bill contemplates the 
abolition of the Masters, and you think that at present would be premature 
and dano-erous? — I think it would be premature and dangerous. I should not 
like to see competent men dismissed, and possibly the staff’ found insufficient. 

1366. Wliat do you say to the Court of Appeal here proposed ? — 1 think the 
Court of Appeal would work. I think it is desiiuble there should be a Court of 
Appeal in Ireland, not taking away the ultimate appeal to the House of Lords. 

1367. You, sitting in the Incumbered Estates Court, have the power of i-efusing 
an appeal, if you think fit, have you not? — Yes. 

1368. You would not, under any circumstances, leave to the Vice-Chancellor 
the power of refusing an appeal? — Certainly not. 

1369. If your Court were continued, would you recommend that the power of 
refusing an appeal should be continued ? — No ; I do not think any Judge should 
have the power of rehising an appeal from himself. I think his feeling of cer- 
tainty depends rather upon a hot head than a clear judgment. I do nut think 
that a Judge being confident is an additional proof that he is right. 

1370. That being your principle, have you looked at the provisions of this 
Bill, by which the Lord Chancellor of Ireland may sit to hear causes in the first 
instance, yet sit as the sole Judge of appeal in a cause that was heard before 
Iiimself? — Yes ; the party if he cliose might go to the House of Lords. I know 
that the hearing before the same Judge is often very beneficial. The Lord 
Chancellor hears the case fairly, and alters his judgment. 

1371. The principle you laid down by your former answer would appear to 
be hardly consistent with that practice ol the Lord Chancellor hearing an origi- 
nal cause, and sitting as the sole appellate Judge from his own decision? — No, 
he does not ; there is an appeal from him to the House of Lords. The Lord 
Chancellor would be the most suitable appellate Judge in Ireland, but it would 
never do to have the decision of the head of the law reversed by an inferior 
Judge, call the man wliat you may. If you give any man the power of reversing 
the decision of the Lord Chancellor, there must be an appeal from Iiim, and 
there ought to be, to the House of Lords. 

1372. Yoii are aware that this Bill provides that the Lord Chancellor shall 
always sit as one of the appellate tribunal in Ireland ? — -Yes. 

' 373 - -A- Lord Justice sitting with him ? — Yes. 

1374- But there is a clause in this Bill which provides that the Lord Chan- 
cellor may sit alone as an appellate Judge ? — Yes. 

’ 375 - Does that clause meet with your approbation, that the Lord Chancellor 
shall sit as the sole judge of appeal r— It may be convenient, and I have no doubt 
it will be found in practice that he will always take care to have another judge 
of appeal with him ; I think a court of appeal should consist of more than one 
generally. 

1376. Should not the Legislature take steps to provide that he does not sit as 
the sole Judge of appeal ? — -I do not think it is important. 1 would rather have 
two Judges than one. It may happen, inasmuch as the Lord Chancellor is a 
politician, that the people may have more confidence in the lower judge. 

^ 377 - If the Incumbered Estates Court is continued, and the appellate tribu- 
nal as proposed by this Bill should be instituted, you would not recommend 
th^ the appeal from your Court should be to the Privy Council, as at present ? 

1378* That portion of this Bill would be satisfactory to you wliich constitutes 
one sole court of appeal in Ireland ?— Yes. 

1379 ’ Whether the appeal be from the Vice-Chancellor performing the func- 
tions of the Incumbered Estates Court, or whether the appeal be from the 
Incumbered Estates Court continued as it is, the appeal ou^ht to be to that new 
tribunal ? — Yes, I think so. ® 

1380. With regard to procedure and practice, have you looked at that por- 
tion of the Bill from Clause 65 to Clause 123 ? — I have read the Bill. 

1381. Does that branch with regard to the sale of settled estates appear to 

you 
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you to be a matter germane to this Biil, or a necessary part of it?— It is not a 
necessary part ; it is a useful part ; it would be just as good in a separate Bill. 
It is a matter of very little moment; it is part of the new jurisdiction °-iv«n to 
the Lord Cliancellor. ® 

138-2. Will you refer to Clause 151 ; with your experience in selling incum- 
bered estates by way of relieving them from incumbrances, would it appear to 
you a salutai'}'^ en-actment that the consideration might be a rent-charo-e w'ithout 
limit, -approaching as closely as possible it may be to the whole rental ofUie estate? 
—It is a jurisdiction which, if 1 had the power of administering it in tlie Incum- 
bered Estates Court, I should be very slow to apply. A case might occur in which 
it might be convenient, but I think the Court would very seldom act upun it. 

1383. Would that appear to you a judicious mode of relieving an incumbered 
estate? — It would not relieve an estate from its incumbrances. 

13S4. Would not it have the opposite effect of making an incumbrance pov- 
petuiil upon the estate ? — Certainly. 

ijSp* Ihat clause you would probably not sanction ? — I think it would be 
very little resorted to ; I should see no objection to striking it out ; it would be a 
very Iiarinlcss clause in effect. 

13SU. la rcs|,ect to tlie enlargement of the jurisdiction of the Incumltered 
Estates Court, liaving now so much business, that if a petition for sale were 
presented, it would occupy somewhere near two years, what would bo the effect 
of enlarging the jurisdiction of the Incumbered Estates Court to sell uiiincuin- 
bered projierty as well as incumbered and settled estates in Ireland r— I think 
it would give us a little more business. 

1387. Not much?— Not much ; men now constantly pat incumbrances upon 
their estates for the purpose of bringing them within oiir jurisdiction, which cer- 
tainly may seem absurd; it is forgotten that a man may for a few siiiilin°-s, 
under the Judgment Act, put a judgment upon his estate in the nature of a 
mortgage which enables him to sell the estate. 

1388. It brings him within the purview of the Incumbered Estates Act? — 
les, and it is impossible to distinguisli it from a real one. 

13S9, If your jurisdiction were extended from incumbered estates to unin- 
cumbered and settled estates, practically no land would be sold in Ireland, except 
through your instrumentality ? — I think most of the land would be sold throuo-li 
our instrumentality, but there are a great many cases which -would not conie 
before us ; for instance, a person having a flaw in his title would prefer to sell it 
with a condition of sale, than bring it to our Court. In the same manner, when 
the ^lue of an estate was small, the parly would -wish to avoid the expense of 
our Court. We are obliged to have a great number of advertisements relating 
to sales, and I think they are important to prevent a fraud being practised ; it is 
possible when an estate is small that it would not pay for those advertisements. 
In order to secure the public (by the public I mean the persons who may have an 
interest which we do not know) we impose some expensive advertisements on the 
estate. If a man had an estate with a bad title he would nut bring it into our 
court, which would expose his bad title ; and if his estate had a simple title, and 
vas of small value, he would complain of the burdensome advertisements which 
we found it necessary to load him with. 

^ our Court being the sole conveyancing machinery of Ireland, would 
not a person with a doubtful title, not veiituring to come into your Coui t, be 
placed in the position of having his property altogether unsaleable? — He would 
ia\e to explain what the flaw was to tlie purchaser ; we will suppose he was a 
tenant for life, and some contingent remainder miglit spring up and defeat it ; 
he Mould have to show that to tlie purchaser, and say, liere is a contingent 
remainder, which is a direct flaw in ray title ; it may come to nothing, hut 
I propose to sell. 

What is your view, considering the extent to vidiich the sale of incum- 
bered property has been carried in Ireland, as to the necessity of extending the 
pOMer of sale with indefeasible title to unincumbered property; do you think that 
^uity demands it ? — Ido not think that equity demands it, because I do not 
ink It makes a mere unincumbered estate more difficult to sell than it was 
e ore , a man has the best reason for not bringing an unincumbered estate into 
our urt, because he says, I am not qualified ; I have no incumbrance upon 
my estate. j > 1 

p 3 1392. If 
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1 392. If lie sells not tlirougb the mediiim of your Court, his title, as conveyed, 
is open to challenge? — It is. 

1393. Is not that a penalty affecting the fee-simple value of the property 

It would be a penalty aftecting the lee-simple value of the property, whether 
our court were in existence or not. 

1394. Has not the quantity of land brought into the raavlcet through the 
medium of real incumbrauces, or almost fictitious incumbrances, such as you 
have described, filled the market with land to such an extent as materially to 
affect the value of unincumbered property sold in the open market? — I do not 
think it has; we have created a land market; people with small sums of money 
buy small lots of land instead of lending it to the neighbouring* squire, where 
they see no more of their money ; in that way we ivave brouglic into existence 
a class of purchasers that did uot exist before. 

1395. You do not feel the necessity of extending the power of sale to unin- 
cumbered estates 2 — I do not sec the necessity of it ; I think it would be a 
desirable thing. 

1396. What is your view of the policy of it in equity ; if it be not expedient 
in point of policy, is it desirable? — I do not think it is necessary, or required by 
justice; but I think it is politic and expedient. 

1397. Do you extend that observation to settled property? — I think it is 
desirable; in fact, wherever there is not the power of sale and exchange, you 
may say it is almost always the mistake of the conveyancer ; and I tliink it 
would be desirably: that tlie court of equity should have the power of sayino- 
whether it was good policy to sell a settled estate ; that is, for the good of the 
family. 

139S. To return to the two Vice-Chancellors, to whom the duties of the three 
Judges of the Incumbered Estates Court ai*e to be transferred, if your policy be 
adopted, aud unincumbered estates and settled property are to be sold as a 
matter of right by the ordinary court, do not you think the accumulation of 
business would be_ overwhelming ?—l thick uot; if it was, I think you had 
better appoint a third Vice-Chancellor, when found necessary, than appoint too 
many at first. I think the Judge had better have too much to do at the begin- 
ning than too little. 

L399' would rather begin with a chance of arrear than take precautions 
against an arrear ? — Yes; if you have too strong a judicial force, you produce 
a habit of tardiuess and slowness oi action that will always adhere to the 
Court. 

1400. "iou do not think that a Judge, feeling that the arrear is so accumu- 
lating, notwithstanding all his exertions to keep it down, is disheartened by that 
circumstance r I have not found it so; I have had more to do than any Vice- 
Chancellor will have to do. 

1401. Have you arrears pressing upon you? — No, I am up to my current 
business ; I dispose of my abstracts in the vacation ; I am sometimes writino- to 
the solicitors to know why their abstracts of title, their schedules of incum- 
brances, and schedules of searches, are not got ready, and that is sometimes done 
to me. 

1402. How is it that there is in your Court this mass of business still untrans- 
acted . Because there is a great mass of business coming in every day of the 
y^ar ; our court was supposed to exist only for three years, but we inherited all 
the arrears of the Court of Chancery for 70 years ; we had such cases occur. 40 
years, and so on ; we had all those arrears brought suddenly upon us, but we 
are now more than coming up with our business. 

1403. You decide either by yourself sitting alone, if there is no appeal, or 

sale'j-^Yet ’ distribution of tbe proceeds of the 



1404. In the performance of those duties equitably as between the parties, 
which are transacted by the Master of the Rolls and the Lord Chancellor, are 
youbound by the same rules ?-Yes, certainly; and we give the same people 
the money that we believe the Lord Chancellor would give it to. 

1405^ You decide the relative claims of the parUes by the same rules of 
equity? — les. 

MOO. According to your view, the duties to be performed by the Vice-Chan- 
cellor wtll be exactly the same as the duties now performed by die Commissioners 
of the Incumbered Estates Court, with reference to the disiribiltion of the pro- 

ceeds 
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cceds of the sale?— Certainly; except that the Vice-Chancellor would not have Esc 

so much of what I aould call clerks’ duty, as I have now ; he would have com- ll. d.’ ^ ” 

petent clerks to do it ; for instance, a schedule of incumbrances would be sent to ! 

the clerk, and an allocation of the schedule would be drawn accordinc? to the April 
rulings; then the Vice-Chancellor would read it over, and see that it° was in 
conformity with the rulings, and if no one objected he would sig-n it. 

1407. Upon the assumption that the power of selling incumbered estates was 
extended to unincumbered and settled estates, two men would have to investio-ate 
all the titles, speaking- generally, of all land sold in Ireland ? — Yes, they would. 

140S. Do you still express to the Committee a confident opinion that they 
would have time and power themselves to transact the business witliout delega- 
tion ' — Yes ; I have compared the business with my own, and seeing how much 
business would be taken from me by a Judge of Appeal, and how much business 
•would he taken from me by a competent clerk, I do not think a Vice-Cliaucellor 
would have so much to do as a Commissioner in the Incumbered Estates Court 
would have to do at the present time ; however, a great deal would depend 
necessarily upon the additional business brought in bv the voluntary jurisdiction ; 
that is, jurisdiction respecting settled estates, and unincumbered estates; I can 
only guess at that. 

1409. Yon do not think that load would be overwhelming ? — Ishouhlhopcand 
expect not ; of course we cannot tell what effect it might’ liave ; I do not think 
it would be more than they would be able to do. 

2410. It would not be possible to distribute any portion of that business to 
tlie Master of the Rolls, I presume ? — He would not take it. 

141 1. He having been appointed previously to any sucli transfer, and declaring 
himself to be quite unable to encounter it, you can look for no assistance from 
the Master of the Rolls? — Certainly not, against his will. 

141 u. In the absence of that assistance, you still think the two Vice-Chan- 
cellors would be equal to the transaction of that large amount of conveyancing 
business ?— Yes. 

1413. Mr. Ellice.'] You state that it may be necessary, for some time, to keep 
up the Masters; by i-etaining the Masters, would you not prevent the assimi- 
lation of the practice in Ireland to that lately introduced into England • — So far 
it would; the business that the Alasters do is similar to that done in England, 
only it is done by two different men ; the Masters do all the business in admi- 
nistration suits ; probably the Lord Chancellor, in the whole progress of the suit, 
does nothing. 

1414. In your opinion, is it not important to introduce into the Court of 
Chancery in Ireland the reform which has been introduced in the Court of 
Chancery in England ? — Yes. 

1415. Do not you think that any delay in introducing tliose reforms would be 
injurious to the administration of justice in Ireland? — I think it is better that 
the reform should be introduced and the assimilation take place as soon as 
possible ; buti would reserve the right of delaying these reforms, if I found that 
the judicial staff was insufficient. 

141 6. Which do you think would be the most inconvenient to attempt, to throw 
the whole business of the Incumbered Estates Court upon the Court of Chancery, 
witli two additional Vice-Chancellors, or to suspend the introduction of the 
English practice into the Court of Chancery; which would be the most incon- 
veuient with respect to an amended administration of justice in Ireland ?— I do 
not think there would be inconvenience in either. 

141 7. Not in suspending the introduction of reforms from England ? — I think 
all the reforms from England would by that system be introduced, except that 
portion of the practice relating to the administration of estates, in which I think 
Jtis not of much importance that tlie reforms should be delayed. 

1418. Which of the reforms could not be introduced ? — All the reforms could 
be introduced except that relating to the question of the administration of estates, 
and the kind of business the Masters now conduct. 

^4J9- "Tbe Masters’ offices could not be abolished for any time you could now 
state.'— No; the mischief is not in the name of Master ; the mischief is in the 
Judge not deciding the thing himself, but writing out a reference for some other 
Judge to decide ; the other Judge, instead of deciding it, makes a report, and the 
case is sent back from one to the other, and neither party is completely respoDr 
sible for it. 

- p 4 1420. You 
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M20. You are not confident that the measure proposed in this Bill oF iramedi- 
atelv abolishing the Masters and assimilating the practice of the Court of 
Chancery in Ireland to that of tlie Court of Chancery m England, could be 
accomplished if the whole business of the Incumbered Estates Court were 
now transferred to the Court of Chancery ? — I am not confident of it, but I 

believe it. , . i r 1 . t. 

1421. Chairman^ There are now tliree Judges in the Incumbered Estates 

Court? — Yes. 

1422. The proposition of this Bill is to abolish those three otiices, to abolish 
the Masters, and to appoint tM’O new Judges as Vice-Chancellors ?•— Yes. 

1423. Your proposition would be to retain the Masters, to have two Vice- 
Chancellors, and to abolish the three Judges of the Incumbered Estates Qjurt? 
—Yes ? 

1424. The effect of your proposition therefore would be to have six Judges 
where there are now seven ? — Ko, I say I would only have the power of keeping 
up the Masters as a reserve in case the Lord Chancellor found it necessary to 
keep up any of them ; I do not say it would be necessary ; but \vhere you have 
able competent men, and have them paid, I would not part too readily wdth the 
power of employing them. 

1425. The effect would be that there would be two Vice-Chancellors and four 
Masters instead of the three Judges of the Incumbered Estates Court, and four 
Masters at present? — Iii fact, there would be two Vice-Chauceliors and as many 
of the five Masters, not four, as the Lord Chancellor thought it necessary to 
retain. 

1426. Mr. Fitzgerald.'] The Masters are Vice-Chancellors as far as regards 
cases under the loth section of the Irish Chancery Regulation Act ? — Yes. 

1427. That will bo two Vice-Chancellors for the general business and four 
Vice-Chancellors extra for the limited business under the 15 th section? — Yes, 
1 would have them merely as a reserve ; it is a choice between that and appointing 
another Vice-Chancellor ; it would be a matter of discretion for the Legislature 
to say which should be adopted. 1 think the other Vice-Chancellor would be 
rather better. 

1428. Chairman^ What would be the objection, instead of appointing two 
Vice-Chancellors to allowing matters to go on as they are, the Incumbered 
Estates Court continuing, an appeal being given as a matter of right, and an 
appellate tribunal instituted, which should be common to both the Incumbered 
Estates Court and the Court of Chancery? — I think the present Incumbered 
Estates Court, according to its present constitution, is utterly inadequate to its 
work, and that great mischief would arise from continuing that jurisdiction. It 
was very w'ell adapted for the rough and ready work it had to perform when it 
was first appointed. It ought nevt-r to be extended without giving it a stronger 
staff than it has. I shall point out some remarkable differences. It was by no 
means fitted for a permanent court. It was found very well calculated to work 
as a temporarv court. 

1429. It has worked so well as a temporary court, that according to your 
evidence there is no arrear? — Yes; but 1 believe there is an arrear in one of 
the Commissioners’ chambers. 

1430. Sir E. Perry!] "Would not those objects you describe be accomplished 
by transferring the Court to the Four Courts, and giving the j»resent Court a 
bettei' staff than it has ? — I do not think it is of much importance whether you 
call men vice-chancellors or commissioners. You would accomplish one of the 
objects by removing the Court to the Court of Chancery ; but you would be 
keeping up a distinction between the Incumbered Estates Court and the Court 
of Chancery. Every point of law required to be decided in the Court of 
Chancery is equally liable to be decided in the Incumbered Estates Court. It 
is a bad thing 10 have two different courts performing the same kind of duty. 

143 1. _ If there is a court of appeal from both of those courts, how does that 
operate injuriously to the public? — For instance, if you have stamps and rules 
difierent in one from the other, you have the public 'flockiog into that court that 
affords most facility. 

1432. In fact, upon that doctrine your Court has worked extremely well, and 
it seems to be very popular in Ireland. The question arises, why not leave well 
alone; why not continue your Court, altering the locality, and making it a 
branch court of the Court of Chancery fer the sale of incumbered estates ?— 

1 would 
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I would like it to die with a good character. I do not think it will do that if 
you continue it. I think the rough usage it is getting from the public is such, 
that no Judges or Commissioners can continue to act under it. It is a monstrous 
thing to treat a Court and its officers with insult and injustice, and yet commit 
the whole landed property of Ireland to their care. I have two chief clerks who 
hold piecanous places ; they are liable to be turned out at any time. The salary 
of one is 400 I, and of the other 1501., because they belong to the Incumbered 
Estates Court. In tlie Chancery Receivers’ Bill you propose salaries, which 
I think are not considered enormous, for the chief clerks of 800 I and 300 1 
That is double ours, and their work will not be nearly as difficult, as responsible’ 
or as important as that thrown upon our clerks. The Accouutant-o-eueral in 
the Court of Chancery has a place for life, with 1,200 1. a year : o“urs has a 
salary of 600/., and a precarious place. I think that course of dealiiic if it 
continues, will be most mischievous to the public. It never answers, Srma- 
nently, to entrust important duties to underpaid men. ^ 

H33* ^h\jFii 2 gera/d] You say that the Court is a precaidous Court, and the 
staff IS insufficient and underpaid ; the question is, whether, with a satisfactory 
staff jn-operly paid, it would be better to retain the present Court as the perma- 
nent Court." — I tlmik the two proceedings would never be carried out; in the 
next place, you make a distinction ; you may have one Court at one time full 
and another empty. I think wliere the Courts have the same kind of business the 
less division of labour there is amongst them the better. It is better to have a 
division made by the Lord Chancellor than to have a certain number of Judges 
to do one class of business which may slacken and become very small ; vou may 
have one branch of the Court overloaded, and another underworked ; you would 
have the same amount of work thrown upon all if the Lord Chancellor had the 
power of distributing it. 

1434* Sir £. Perry7\ That could be obviated in this way, could it not : ifthe 
business of the Commissioners was to diminish, could not you diminish the 
number of the Commissioners or Judges; there are two or three at present ? — 
The business might diminish or increase. It is not so ready a thing to procure 
an Act of Parliament to reduce or diminish the number of Judges. Of this you 
may be certain, whatever number of Judges you appoint in any court, they will 
always appear to have so much to do as to make it necessary to keep them up. 

^435* Phe Committee have been hitherto informed that it is dangerous to 
appoint too few judges to do this work ?— You are mucli more certain to have 
judges calling out that they have too much to do, and calling on the Legislature 
to appoint an additional Judge, than, if they had too little to do, suggesting a 
decrease in the number. 

• You are presenting a different class of fears, are you not? — No. I say, 

in the vai'ious changes which have taken place in. the progress of the business, vou 
never can know how the whole quantity of business will be distributed ; theretbre 
it IS a bad thing to say that the Judges in this Court shall only take one branch ; 
it would he as absurd as to say that a certain Master shall only deal with receivers, 
and another shall deal with administrative suits, and so on. By a slight change 
in the habits of the people, you may have one man idle, and another man hard 
at work. I would rather the business should be distributed by the head of the 
Court than by the Legislature. 

^437* Viscount Monck.~\ Has not the effect you have described actually 
occurred in the Common I^w Courts in Dublin, that one Court has had little to 
do whilst another was very full, having a similar iurisdiction ? — Yes, it did 
happen. 

1438- Legislation has provided against that state of things ? — Yes. 

^439' P^id not you say at this moment your business consists of two classes; 
namely, sales, and the distribution of the proceeds of the sales ? — Yes. 

1440. Did you also say, that at this moment, in your office, you are so well 

business that you are trying to get the solicitors to bring the business 
on tor discharge, and not trying to overtake the business." — I am both trying 
0 get the business on, and trying to overtake the business. 

1441. Take the investigation of titles first? — With regard to titles, every 
vacation I am able substantially to clear off the abstracts, with very trifling 
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1442. Mr. (?roo-an.] And the current business? — Yes; I am frequently 
tging the solicitors with respect to the distribution of the money. 

°'34' Q 3443- Viscount 
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1443. Viscoimt Monch:\ In your Court does each Commissioner sell property 
aud distribute the proceeds in his own office?— Yes, he does, unless an applica- 
tion is made in Court to the three Commissioners. 

1444. Is the state of business in the other offices the same as m yours?— I believe, 
in Mr. Hargreave’s it is substantially the same; I believe in Mr. Baron 
Richardses it is different. It is not to beexpected that he can be a Juclg-e of the 
Court of Exchequer aud keep up with us. 

1445. That is with reference to the sale of estates ; with reference to the 
other branch of the business, the distribution of the proceeds of the sales, have 
youanarrearr — Ko. 

‘ 1446. Do you distribute the proceeds as fast as tlie business is brought tor- 
ward ?— As fast as we think it prudent ; there is a certain length of time neces- 
sary for advertisements to run. If I had less business, it would not diminish the 
interval of time between the sale and the clistrilmtion. 

1447. Ill point of fact, there is no fund in your Court, the proceedings for 
distributing which are ripe for decision, in which the fund has not been distri- 
buted V — Certainly not. 

1448. Is the case the same in Mr. Hargreave’s office ?— The same. We are 
able to distribute the money in a short time after the sale ; but from the nature 
of a Parliamentary title it is desirable that there should be a little delay. 

1449. Any delay which occurs is not from the inability of the Court to over 
take its business, hut from the solicitors not being ready with the business for 
your decision r — Yes; and also in some cases not wishing to sell, because only a 
certain number of lots can be sold in a day. 

1450. Chairman.'\ Ai’eyou acquainted with Lord Blayney’s case? — Yes. 

1451. It iias been stated that as soon as the.Incumbered Estates Act was passed, 
Lord Blayney presented a petition to the Incumbered Estates Court, his estate 
having a very trifling incumbrance compared to its value; about 8,000/. or 
10,000/. was the amount of the incumbrance, and the Incumbered Estates 
Commissioners sold the whole of tliMO estates for 180,000 /. ; the effect of that is 
said to be this, that if Lord Blayney had a son, and his son came of age, upon 
looking for Ills paternal estate, he would be told that it had been sold and dis- 
posed of by a course of legal proceeding in Ireland, and he must look to the 
3 per cents, for his money ; is that an accurate description of what occurred in 
Lord Blayney’s case ? — That is not the manner in which I would state the case. 
There is some trutli mixed with it. If you will permit me I will tell tlie story 
in my own way. I wish to state that I read over the papers in Lord 
Blayney’s case in my office, and if any honourable Member wishes for furtlier 
information I will prove it by the documents. When the first Incumbered Estates 
Act was passed, Lord Blayney presented a petition to confirm a contract which 
he had made for the sale of the whole of his estates for 180,000 1 . It was under 
the first Incumbered Estates Act, before there were Commissioners appointed, 
at all, when the jurisdiction was vested in the Court of Chancery. The case 
came before the Master of the Rolls. The incumbrances were not 8,000 /. or 
10,000 /. (which makes the story moi’e piquant), but they were between 
38,000/. and 40,000/. The Master of the Rolls was struck with property to 
the extent of 180,000 /., being sold to pay 40,000/. worth of debts. There 
was also a proposal to sell the estate discharged of a jointure, whereas the 
jointuress was not assured. It then, stood over, aud Lord Blayney got the con- 
sent of the jointuress, dated the 7th of December 1848, and on the 18th of De- 
cember 1848 the Master of the Rolls, on the case being stated to him, thought it 
was perhaps not an unreasonable case to sell for the 180,000 /. He referred it to 
the Masteq to inquire whether there was any improper contract between the 
tenant for life and the pur^aser ; also w'hefcher 180,000 1 . was a fair price for the 
estate, and also whether it was expedient to carry out that contract ; and the 
Master found those three matters in the affirmative, that it was the fair value, 
tftat there was no private contract, and that it was expedient to carry out the con- 
tract. I he intended purchaser in that case went off his contract on some 
other grounds ; it was not convenient to find the money. Then, under our 
Act, having the authority of the Master of the Rolls and the Master, Lord 
Blayney got a new purchaser for 180,000/. He presented a petition to the 
Incumbered Estates Court, which came before me. I read the documents, and 

aving tlie sanction oUthe Miister of the Rolls that a case might occur in which 
It would be proper to do it, aud having the report of the Master that it was ex- 
expedient 
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pcdiciit to do it, looking- to the gronads made in tiie report tliat the property was 
ratljcr small, it consisted of a noble mansion and domain, and of some oiitlyiuo- 
property, if you sold the mansion and domnin without it, you would get nothin^ 
for it, almost, in Ireland. It is a kind of thin^ sold at a third of what the value 
would be to the old owner ; on the other liaud, if you sell the outlving propert)’, it 
must be sold with tlie mansion, otherwise the purchaser would have no property 
10 look at ; the family would be locked in without an estate ; they would not have 
enough to gravel the walks or glaze the windows to keep up the place. Under 
those circumstances, it was held to be an indivisible estate, and better sold alto- 
gether. I thought it right to sell the properl}', and after jtaying the debts the 
balance would be invested in an estate more beneficial for the remainder-man. 

1452. The .sum obtained in your Court was the identical sum for which the 
ilaster of the Rolls was prepared to sanction the sale under his jurisdiction?— I 
did not say that he would s-anefcion it, but unless lie intended to sanction it on 
getting the report, I did not .see the meaning of sending it to the Master to 
ascertain wiiethcrit was e.vpedient. 

1453. Master report that 180,000/. was the fair value of the estate ? 
— Yes ; and he reported it was ex))edient that the contract should be carried 
out. The Master’s report bears date the -20th of September 1849. 

1454. In the large transactions which have occurred in tlie sale of eighteen 
millions worth of property in the Incumbered Estates Court, is it not probable 
that some errors must liave been committed, and some accidental iiiju.stice done ; 
have any well-authenticated facts come to your knowledge, showing that imiuten- 
tionally injustice has been done to any considerable e.xtent ? — No ; I have computed 
that 1,500/- is the fiftieth part of a penny on the amount of purchase-money 
would 3-ectify every mistake which we have made. I wish further to say, with 
respect to Lord Blayney’s estate, that the Master of the Rolls, in ignorance of 
what took place, gave what appeared a very strong reason, that it was from a 
love of the Three per Cents, that Lord Blayney effected this sale, and that l]is 
son, upon looking for his estate, would be told, “ You must look to the Three 
per Cents. ; it is in the Consols that your estate is invested.” That is not exactly 
the case. The Act of Parliament makes a provision for what is to be done with 
the money'. When there is a surplus, it is to be invested. Until it is invested, it 
stands, subject to the same uses. I have already invested 60,000 1 . or 70,000 /. 
in the purchase of an estate under the trust of Lord Blayney’s settlement. 

1455. Mr. Gro§an.~\ Uuder your own supervision ? — Yes, with a Parlia- 
mentary title ; and my belief is, that, e.xclustvely of the funded property, the 
son, if he comes into existence, will from that alone have a more valuable 
property than would have descended to him. if merely enough had been sold 
to pay the debts. The estate produces a larger income, and is in every way 
more eligible. 

1456. Chairman.'] You have resided constantly in Ireland during the exercise 
of your judicial powers, honestly convinced that to the best of your endeavours 
justice has been done ; still the rumour of any failure of justice would have 
reached you r — I think it is most probable it would. 

H57- Have many cases in wbicli errors have been committed hy you or your 
colleagues been brought to your knowledge ? — No. The en-ors respecting tiie 
sales of estates have always been what i may call merepart-imd-parcel questions, 
which are always, from their nature, of very trifling mom-entj because the -dis- 
puted possession has generally arisen witli respect to property of no value, such 
as mountain, bog, or cabins paying no rent, and things of that kind, and it is 
difficult to say where the right lies. 

1458, Upon looking back, do you think that you would have reason to regret 
any decision of importance with respect to sales, in which tlie interest of absent 
parties has been defeated? — I think not; I have never known any instance of , 
any importance. Another case was mentioned by the Master of the Rolls, in 
which a lease was defeated, owing to there being a receiver over the estate. It 
vvas supposed tiiat the life in the lease was dead ; no one set up a claim, and. the 
estate was sold discharged of the lease. The estate was sold subject to iacom- 
brances, and no incumbrancer looked after it. The effect ultimately was that the 
value of the incumbrance was given out of the fund. No doubt there might 
nave been harm doue if it bad not been found out before there was a transfer -of 
the funds. 

'459- You think that the haittu derne has been trifling ? — Yes. 

0.34. 2 1460. "What 
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1460 What good has been done ?— The good which has been done is, that 
the estates have fallen from insolvent owners, men who were too greedy to do 
rustic© to tlieir good tenants, and too poor to enforce their rights against bad 
tenants The estates have been transferred from such men to men who are just 
to their good tenants, and able to give them encouragement, and help to improve 
their landin many instances ; and if they do find idle and bad tenants they have 
got rid of them. I think in that manner the agricultural produce of Ireland is 

rapidly improving, and the social condition of the people also. 

1461. From yonr knowledge of the condition of Ireland, both before the 
Incumbered Estates Act was passed, and after it was passed, can you, in your 
judgment, ascribe any material portion of the improvement you have mentioned 
to the operation of that Act?— I think the benefit which has arisen from that 
Act is, that the lands which have been transferred to new owners have, in many 
instances, given employment to perhaps twice the number of labourers that were 
employed before, and there has been a very great improvement effected on those 

lands. , 1 , • 

1462. Has a larger amount of capital been expended on land during the last 
10 years than in any period within your memory, in Ireland? — I believe so, 
indeed. 

1463. And profitably ? — Most of it has been profitably expended. 

1464. Sir E. Ferry.] Do you consider that, in the event of this court being 
made permanent, it would be desirable to provide any fund for the possible cases 
of injustice that might arise. You have had nine years’ experience, and, having 
regard to all contingencies and errors, and occasional oversights being committed, 
and some cases of hardship occurring, have you turned your attention to pro- 
viding a fund for indemnity in such cases? — I have, and I think it is inexpedient. 

1465. You think that the possible evil is so small ? — Yes ; I would be afraid 
of doing anything that would make the Judge and the officers less scrupulous 
and conscientious. It is a terrible responsibility hanging over a man that he is 
irretrievably conveying an estate, and doing an injustice that can never be 
repaired. Also many false claims would be set up and substantiated when 
there was no person interested in disputing them. I do not think that any 
real mischief can be done by our Act; the only point that I contemplate is a 
mere technical point. A man dies, and his will is not found ; the heir gets into 
possession ; the estate is sold for incumbrances by the heir, and after that a will 
is found. To remedy that, you must pass a law that a will shall be void unless 
it is put into a proper place so that it may be found. 

1466. Mr. Whiteside.] Is not it a dreadful case if a man makes a will which 
is not found, and after the estate is sold, the will is discovered, and it is found 
that it is sold contrary to the intent of the owner ; did you say that there should 
be no means of remedying such an injustice as that? — I say that I think such 
an injustice must be permitted to stand if you give a Parliamentary title ; if you 
substitute an estate for a million of years, instead of an estate in freehold, it 
may be done at the present moment. 

1467. Sir JS. Perry.] Does not it happen in England, where we liave no 
Incumbered Estates Court, that a man may have made a will 100 years ago, 
and the heir has entered into possession, and sold the estate ? — The Statute of 
Limitations gives a title. 

1468. Therefore, that will, in point of fact, would be inoperative ; and if it 
were discovered now it would be of no value? — Just so ; independently of the 
question of time, if a man have an estate of 6,000 years, which is as good as an 
estate in fee, if the executor takes probate of an old will, and a new will is dis- 
covered before the sale, if a perfect title is made to the estate by the bad will, 
that is irretrievable, you can only come against the man who sold, and not 
against him if he has distributed the money. It is, in fact, assimilating free- 
hold property to chattel property. If the Bill brought in by Mr. Solicitor- 
General for England was made law, by means of tlie operation of that, in addition 
to our Registry Act, I believe that no estate with a bad title would ever be sold. 

1469. Chairmani] With reference to the past, do you repeat your confident 
opinion to this Committee, that justice has rarely miscarried in the Incumbered 
Estates Court ?— I believe very rarely indeed ; if there were any instances, I am 
sure that they most probably would have come to my knowledge. There are 
always parties ready to take up any case against the Incumbered Estates Coiu'f, 

and 
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and I suppose the people who were injured would go to them, but I never heard 
that they did so. 

1470. Are you aware of how far the state of public opinion in. Ireland is 
adverse to the jurisdiction of your Court, or otherwise? — 1 think, except with a 
few persons whose judgment is entitled to weight, public opinion is favourable, 
and too much so ; there is too much confidence placed in us ; people will not 
look after their rights, they trust too completely to us, and they will not take 
the trouble to ascertain what is due to them, or anything else ; they are so con- 
fident that we will regard their interests. 

1471. In the early part of your evidence, you stated that parties had injured 
themselves by their own computation of income tax, and that you had corrected 
the error to their advantage ? — That is almost an every day’s matter, thev are so 
negligent. I think that our Court is inferior to the Court of Chancery” where 
a fair stand-up fight occurs between two parties; I think that the Court of 
Chancery is better calculated to decide such a question. 

]472. Your Bar is too restricted, and the locality where you sit in judgment 
is bad ?— The Bar is too restricted. The gentlemen who have most of the 
business are (and it is a very painful circumstauce to ns) three relations of the 
Commi^ioners, my brother, aud the son-in-law, and sou of Mr. Baron Richards. 
I think that that is an evil, and it cannot be rectified as long as you have the 
court sitting away from the Four Courts. 

i473- Your brother points out that very objection in his evi- 

dence before the Commissioners? — Yes; it flows from this: at first, when the 
practice of a court is not known, when a solicitor does not know whom to employ, 
he is told, “ £m2doy such a one, and he can ask the Commissioners.” That 



brings birn about the Court, and being about the Court be learns the practice 
and is easily found ; the different causes react ujjon each other, and produce a 
very painful state of things to tlie Judges, and one which they cannot prevent by 
any impartiality on their part. 

1474. Viscount Monde.] The Commissioners have pressed for a change of 
site, have tliey not ? — Yes. 

1475- Mr. Grogan^ Do you think that the evil which you have referred to 
would be effectually cured by a transfer of the Incumbered Estates Court to the 
Four Courts? — Completely; I think it would disappear at once. The Judges 
would take the greatest pains to let the Bar see that there was no advantage in 
employing one counsel more than another, except what depended upon their 
skill. I am sure that the Bar are kindly treated and listeoed to when they 
come. The office ought not to be kept away from the Four Courts. 

1476. Mr. Whiteside.] In reference to the answer which you gave with respect 
to titles of estates and their being investigated by the examiner, I understood 
you to say that there was a counsel selected likewise to examine each abstract? 
— The solicitor gets leave to have counsel’s opinion taken upon the abstract. 

1477. Is that usually done ? — Very often. 

1478. Who is the gentleman that investigates the titles for Baron Richards? 
— I have not any knowledge of that. 

1479. Is not it his son? — I suppose it sometimes is ; I do not wish to be 
understood as saying that. 

1480. Do you know, in the case in which it is in the power of the Judge to 
select the counsel that advises on the titles which he himself acts upon, whether, 
in the case of Baron Richards, it is not his son who advises upon the titles ? — 
I really would as soon say that it was as not, if I knew it ; I have not such a 
knowledge of the subject as would entitle me to say anything to the prejudice 
of an absent person. 

1481. As a matter of fact, do you know? — As a matter of fact, I do not know ; 
1 never see the titles that go into Baron Richards’s office. 

1482. As a gentleman, practising in the Court, I want to know whether it is 
me fact, as I have been informed by a number of solicitors practising in your 
Court, that the titles are laid before that gentleman ? — I am really again, obliged 
to say I do not know ; I have no means of knowing ; I never see the title or the 
opinion, or anything connected with it. 

1483. Viscount Monck.] The Commissioner does not select the person to 
whom the title is referred ; it is the solicitor having the carriage of the cause 
who asks leave of the Commissioner to consult a counsel, is it not ? — Yes. 

1484. Mr. WhitesideJ] I want to ascertain, as a matter of fact, whether the 

^•34» Q 3 great 
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N lonsjivld Esq., great bulk of the titles that come before Bavoii Richards, are not advised upon 
’ ' ll! D. ’ ’’ by liis son ?— I assure I do not know ; I have no means of knowing. 

1485. Will you say that tliey are uot?~l will say that I know nothing about 

17 April 185G. it. I will write to find out, if you please ; I do not wish to evade any question 
that you are asking me upon a matter that I know ; anything' relating- to my own. 
office* or the court at large, I will give you information of, but what relates to 
private busiuess in another man’s chambers, I cannot speak to. 

1486. You have mentioned that the jiosition of the Court is a grievance, and 
unluckily it has happened that the practice is confined to a select Bar. I wish 
to ascertain whether with regard to tlie business of the Court it is in tlie power of 
Judge to select counsel to advise upon the title, and whether practically the 

great bulk of that, in a particular de[)artment, is not done by one gentleman } 

With respect to the business in my own office, I think the Bar outside get as 
full a proportion as the relations of the Commissioners do. I know that ihe 
practice is a very bad practice, but I think that a solicitor too often employs 

. sonm member of his own family. I pay very little attention to the opinion of 
counsel I never read their opinion till I have formed my own first. 

1487. As opinions are taken upon the value of the title to an esUite, and of 
course are paid for, I want to know as, a matter of fact, whether with respect to 
the great bulk of the titles not in your own office, it does not happen that tliey 
are advised upon by the gentleman whom I have named ) — I have no information 
upon the subject. 

1488. Mr. Henley.'] Is the Judge, in this chamber practice which has been 
alluded to, the person wlio exei-cises a discretion as to the counsel that is to he 
employed?— No, he exercises no judgment upon that point at all. 

14S9. Is it open to the solicitor to employ whom he pleases ? — Yes ; we have 
often discussed the. propriety of having a roster. I think that the business 
would be better done, but -we do not like making new rules when wc are almost 
on the verge of abolition. I think tliat we could select better counsel than the 
solicitors, because they have no interest whatever except in getting the title 
passed ; I am afraid that there is not tire same care taken that would be taken in 
the Court of Chancery. You must recollect that if a counsel certifies in favour of 
a title, even if it is a wrong certificate, the person who gets the certificate cannot 
suffer by it; but if it mislead us, it would make us defraud some one wlio was 
not a party to the suit. 

1490. 'Mr. Whiteside.] If a solicitor thought that he had a better chance of 
getting a title to pass by having it advised upon by a particular counsel, he, 
quite irrespective of a positive law, would send to that counsel who was likely to 
approve the title r— Yes, there is that injury ; I think it would be better if the 
solicitors were not allowed to appoint tlieir counsel. 

1491. 1 oil have stated that the 50th part of a penny would meet the cases 
in which there h^ been any possible injustice; does Mr. Rolieston practise 
largely in your court? — He does. 



1492. In his evidence, which is contained in the Appendix to the Report of 
the Commissioners, at p^e 52, he says this: “Another matter which requires 
remedy, in my opinion, is the mode ol giving notice to tenants. I know many 
cases of hardship have arisen from parties Having actually lost valuable interests 
in land by not being served with notice, or being otherwise informed of the 
proceeding to sell, as bearing on their interests ; and I have had many cases before 
rne exemplifying this : for instance, middlemen holding valuable interests under 
the Crown by leases, and their tenants being the occupiers, the latter are the 
persons served with the notice and returned on the rental, and after the sale the 
middle interest IS gone, as the occupier has too often a direct interest in not 
letting his immediate 1-andlord know anything of the notice ? I am inclined 
to think that such cases must be exceedingly rare ; they have not come before 
me; they would come before me in the nature of claims for compensation, 
because the middleman would find that his interest was evicted before the funds 
were distributed, and he would come and ask for very ample value bv way of 
compensation for the loss that he had sustained. . Wc have not had those cases. 

493- Rolleston observes that he had had many cases before him exempli- 
fying that fact, of valuable interests being lost ?-The cases do hot come before- 
me. It would be more satisfactory if he would mention them, mid then they 
might be e.xplai^d. If they came before us we would give compensation. 

H94-5- Mr. I'ttzgerakl.] Was not it the case, in the early period of the 

Court’s 
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Court's operation, that the middle inlerests were of comparatively iittle value’ 
and sometimes of less value than the headreiit reserved? — Yes, very often the 
case; men purposely slirauk from bringing tiieir interests forward, trying- to play- 
fast and loose, wisliing the land to be sold discharged of tlie lease, that then they 
could come and claim compensation. 

1496. Mr. JMiitesidc.] Were you one of t!ie Commissioners who took this 
evidence ?— That evidence was not parole; it was written evidence. 

1497- not thatei'idciice in answer to your questions ? — Yes. 

149S. You sent the questions to the gentlemen wiiom you thought most com- 
petent to advise you, and of course to a man so eminent as Mr? Rolleston?— 
Yes. 

1499. Did he write that evidence? — Yes. 

1500. Did it occur to you as proper to call for any explanation of evidence of 
that nature ? — No. 

1501. Or to make any inquiry ?— I did not think it necessary to make any 
iiifpiiry, as he did not mention any facts. 

1502. Another gentleman has given a piece of evidence, that he has known an 
insiaiica of a person wlio owed no money bringing an estate within the authority 
ot the Court ; is tliere any other witness, or any other piece of evidence in the 
book to that edect. save the answer of Mr. Smith ?— I do not remember that 
there is. I know a fact, wliich Mr. Smith might not know, or the other 
witnesses. I must say, I have thought it appeared a very opiiressive case, 
petitioning to sell for so small a debt, and I have said, “ I see no interest due,”’ 
and the man will say, The fact is, the proprietor wishes to have it sold, and 
he lias borrowed money and made the incumbrance to have it sold.” 

1 5 ^S- Is that a case in which the Court ought to act if you discover that there 
is not a doiui Jick incumbrance, but a contrivance to bring the case within the 
jurisdiction of the Court?— Tlie debt is bond fide di\e, although it has been 
borrowed with that view. 1 do not think that wc can distinguish the one from 
the other. 

1504. Supposing it was discovered to be a contrivance, you would act upon 
it and sell? — Yes. 

If jt was not a real incumbrance? — If it -was a real incumbrance I 
would sell alihough it had its origin in a desire to have the estate sold. 

1 ,506. Supposing you had a judgment, and it was described that the judgment 
was not for a real debt? — It is always for areal debt. 

1507. I do not find in the Report an}' evidence to show that it has occurred, 
cither from the lips of any of the Commissioners, or from tlie lips of any w'itness 
but that one gentleman ? — He says he believes it. I know it ; it accords with 
my own experience. 

1508. What is the exact staff of your Court at present; how many officers 
have you r— ^About 30, 1 believe. 

i50p' Can you give the date of the last appointment of any new officer or 
office in the Incumbered Estates Court ? — I cannot give the dates in the last 
year. There have been two officers appointed to supply the places of retired 
officers, 

1510- Had there been any new' appointments made within a short time of this 
Report r — ^No, I think not. 

1511. Nor since? — There have been two new offices. 

^ 1.5^2. Has there been any increase in the salaries? — Yes, a small increase 
m some salaries. 

J5t3- Are the gentlemen in your Court fully occupied? — Yes. 

ipH- Is it not the case that Mr. Hargreave and yourself have been from the 
beginning overworked r — Indeed 1 should not wdlicgly undertake so much 
work again. 

^515- Mr. Hargreave and yourself dispose of a large quantity of business ; 
Baron^chards being a judge of another Court, it is impossible that he could do 
so f — Yes. 

1516. Do you think it a wise ihing ihat a Baron of the Court of Exchequer, 
wno has work to do elsewhere, and who never goes circuit in consequence of 
eing a Commissioner of your Court, should continue to be nominally a Com- 
mi^ioner when he cannot discharge his fair proportion of work? — I think at 
nrst It was a very good appointment ; it was very desirable that, in the new 
ourt, there should be a person accustomed to Judicial duties. I doubt if it was 
Q 4 possible 
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M.Longfield^'e^ri., possible to find a pereon better fitted for that purpose than Baron Richards. I 
u-D. think when the E.ttension Act passed, there should liave been three men givinff 

. tiieir whole attention to the work. I think it was a good appointment to set the 

17 pri 1 5 . in motion ; the mode in which the Court has been dealt with subse- 

quently has been quite purposeless ; the time has been extended during which 
petitions should be received. 

1517. You think no other Extension Act ought to be passed ? — The same in- 
firmity of purpose would keep it on for ever. 

1518. If Baron Richards was restored to the Court of Exchequer, his salary 
would be restored also? — Yes; but we should lose his services. 

1519. What period of time would it take you and Mr. Hargreave, who are 
fully competent to perform the business of the Court, to transact the quantity of 
business ; I will not call it arrears, but business undone in the Incumbered 
Estates Court ? — I think, in about two years we would have it all done, except, 
in some cases, it would stand over from various causes. 

1520. You are asked this question, “ Can you estimate the time within which 
the business of the Court can be completed, supposing the period now limited 
for receiving petitions is not extended? ” Your answer is, “ Assuming that there 
will be no extraordinary influx of petitions between the present time and the 
last day for receiving petitions, we think that the period prescribed by the Act 
of Parliament, (viz., two years and the duration of the then ensuing session of 
Parliament), will be sufficient for the completion of the business of the Court, 
so far as its completion rests with the Court;” am I right in understanding 
that answer to mean, that in two years and the duration of the then ensuing 
session of Parliament, you and the other members of the Court would be able to 
pronounce your orders and dispose of the business? — No ; doing all the business 
that was not delayed by something not depending upon our power; for instance, 
it may happen that a very complicated case may suddenly arise, and it may be 
so complicated as to require three years to determine. It may also happen that 
a claim may be set up for a lease by a tenant just when the abstract of title is 
read, and everything else done; and it may take a year or a year-and-a-half to 
decide the claim, because it may depend upon a complicated equity suit. The 
great mass of business would be swept away in a very much shorter time. 

1521. .What you mean to say in your evidence is, that the judicial business 
of the Court would be done, the orders for sales, and so forth ? — The orders for 
sales would be made in a month. The great mass of business would be swept 
away, and disposed of. 

1522. ^our answer goes on, “ But there will probably then remain consider- 
able funds to be disposed of under the 35th section of the Act ; and there may 
be some cyses not concluded, owing to the amount of litigation involved iii 
them. You may have a good deal of money to distribute? — Yes. 

1523. Mr. Hargreave and yourself being competent in the way I have de- 
scribed, yould^ you finally distribute the money, and wind up the entire business 
of the Court in five years ? — I think for the last three years of the five we would 
have little to do. It might happen that some cases would not be ready for us, 
but I think in a year or a year-and-a-half the great mass of the business would 
be done. In the last part of the time it would be done slowly, and at great 
intervals. 'We might have to attend once a month or so at the end of the five 
years. 

^524. According to your Return, 10,000,000/. of property remains to be 
sold — Yes. r r j 



1525. And how much to be distributed?— £.4,000,000 out of 18,000,000 I 
1520. You think that you could wind up the whole of that business, with the 
exceptions which you have named, m a couple of years ?— The great mass of the 
business might be done. There might be at any time a Bill to rectify a 
settlement, or to set aside a deed for fraud, which would cause delay 

1527. I will add six months on that account?— We cannot tell when such a 
case will arise. In Whaley’s estate there was a long-litigated question to deter- 
mine a lease for lives. 



152s. With the exception of those particular cases, you think that you would 
get nd of the great bulk of the business in two years ? — Yes. 

1529. Did you, in collecting the evidence which is contained in the Report, 
examine any officers of the Court of Chancery as to the condition in which the 
Court of Chancery is at this moment?— I do not think we did. 



1530. Tlierefore 
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1530. Therefore, whether the Court of Chancery is in a condition to receive 
that influx of business, as far as your examination went, you have given no 
evidence in your Report? — No. I believe it is very well known that the Court 
of Chancery has a very abundant staff of officers for what it has to do. 

1531 . You state that the business done in the Court of Chancery, under what 
you call the 1 5th section of Sir J ohn Romilly’s Act, has brought a great quantity 
of business into the Masters’ Offices in the Court of Chancery?— I do not know 
that it has brought any more business; it has enabled the Masters to do it. 

1532. Do not you know that every reform which has taken place in the practice 
and procedure of the court has increased the business of the court? — I think in 
a bad state of the law people will submit to injustice rather than go to law. 

1 533- That Act was in force before the excellent reforms were carried out in 
England, was not it ? — Y'es. 

1534. Therefore the Masters in Ireland are at this moment Vice-Chancellors, 
and do tlie whole of the work? — Yes. 

1535. In those cases in which the Masters can carry out the whole business, 

do not they perform it much better than by fumbling over reports, reportino- to 
the Lord Chancellor, and so on ? — Yes. * 

1536. You contemplate, as I understand you, that the four Masters doing that 
work under the 15th section, should be continued? — If necessary. 

153'- That means, does not it, that they may be continued if the Lord 
Chancellor says that they ought ? — Yes, if it is found necessary to do so. 

1538- When you say that two Vice-Chancellors are to be appointed, do you 
mean that they are to do the business with regard to the sale and transfer of 
estate?, or to take a part in the general business of the Court of Chancery ? — Both. 
There is an immensity of business that they might do. 

\539- The practice iu the Court of Chancery, in ordinary cases of equity 
business, is not identical with the practice of the Incumbered Estates Court, is 
it ? — No. 

1540. Therefore the officers of the Court of Chancery, in regard to the practice 
in their own court, are and must necessarily be better acquainted with that 
practice than the officers of your court? — Yes. 

1541- And your officers are better acquainted with the practice of your court ? 
—Yes, I think that is very reasonable. 

3542. Have you not made any inquiry as to whether there are any offices or 
places prepared for the quantity of work now transacted in the Incumbered 
Estates Court, and w'hich you propose to transfer to the Court of Chancery r — 
have, and we know that there are not offices procured. There are officers enough, 
but there are not offices in which to carry on the business. 

^543* The Right Honourable Chairman asked you a question about the 
enlargement of the jurisdiction of the Court of Chancery to the cases of unin- 
cumbered proprietors, and you, I think, were of opinion that there would not be 
a large increase of business arising from that, because ordinary sellers would 
not resort to your court in consequence of the expense ? — I think where the 
estate was small they probably would not do it. I ought also to have said, that 
there is not at all a strong disposition in Ireland on the part of unincumbered 
persons to sell their estates. We knew that before, and those gentlemen who are 
practising at the bar know very well how very rare a thing it is to have an 
estate sold, except through the instrumentality of the court. As long as a man 
IS not embarrassed he would rather keep his estates, generally speaking. 

1544- Am I to understand you to say that the sellers would not come to 
your court in consequence of the expense to which they are put in regard to 
the system of advertisements ? — I think if the title was clear, and the estate 
small, they would not come to our court. 

^545* Is not it a fallacy to suppose that your system is a cheap system ? — 
Ine system is as cheap as it can be, consistently with giving a Parliamentary 

1546- But the system of giving a Parliamentary title is costly ? — It is. 

1547- You are naturally obliged to advertise largely, in order that you may 

to find out everybody who has an interest in the property which you are 

about to sell? — ^The schedule of incumbrances we advertise; and of course in 
a private sale that would not be done. 

1548. If you are of opinion that very few unincumbered proprietors would resort 
to the court, is there not the less necessity for the Committee to deal with this 

0-34- R part 
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V.Loii^field, Esq., part of the Bill? — I do not tliink it is a matter of necessity ; I regard it as a 
i.L. n. matter of policy. 

1540. Would it not be a branch of the jurisdiction, if it were created by 
Parliament, that would impose additional responsibility upon the Judge, and 
must he not of necessity be more careful and anxious, as there are no hostile 
litigants before him to correct any error into which he may fall ? — Undoubtedly, 
there is a greater possibility of mistakes than in times past, for an obvious 
reason. 

1550. C/unrnii 37 i.] Will you explain that? — When a new court is established 
the public tries to discover the weak points of the system. VVe, as well as we 
can, guard against every opportunity for fraud, but some of the public (I do not 
mean the great mass of the community) will be always seeking for the means of 
perpetrating frauds; and, accordingly, as the new system is better known, they 
will be more likely to find some little leak which we have not perceived 
ourselves. 

1.551- Mr. /■f'Viiieside.] With regard to the Court of Appeal, did you, in the 
course of your inquiries, examine the eminent practising barristers of the Court of 
Chancery, in order to ascertain whetiier, in their opinion, a Court of Appeal 
siioiild or should not exist in Dublin from the judgments of the Court of 
Chancery itself? — No, we did not. 

1552. Therefore there is no evidence in your report before the Committee 
upon that important matter? — ^No. 

1.553- Would not the principal practitioners of the court be the best witnesses 
upon that subject ?— Yes, so far as it is a subject for witnesses at all. Perhaps I 
may be allowed to say that it occurred to us all, that having a Judge of Appeal 
in Ireland from the Lord Chancellor was rather an inconsistent thino- ; that was 
the ground that affected us. ° 

1554- 'lake for example a case which has been decided in the Court of 
Chancery of the value of 1,000 1 ., in which the counsel are of opinion that the 
judgment is wrong. It is a defect of our judicature that the counsel would 
advise tlieir clients to submit to injustice ratlier than incur the expense of an 
appeal to the House of Lords. What objection is there to allowing that question 
to be heard before the Court of Appeal iu Ireland, supposing the other 
Judges of it were of equal eminence and authority in the law with the Lord 
Chancellor, for instance, the e.x-Chancellors?— The objection is chiefly on the 
score of the position of the Lord Chancellor. I would rather remove all technical 
objections to an appeal to the House of Lords. 1 know now a case which I can 
mention which shows how decisions appear to be reversed which ou^ht not to be. 
In the case of Maloney u. Richards tlie Lord Chancellor of the day made a deci- 
sion which I think was not a good one. Baron Richards happened to be tlie 
plamtifi in the suit, and he did not think it worth while to go to the House of 
Lords. Exactly the same point arose in my office, and I was obliged to follow 
the case of Maloney v. Richards, although I disapproved of it. There was an 
^l^al to the full court, and the full court disapproving of the decision in 
Malory u. Rjchards (Baron Richards having been the defeated party in it) con- 
fiimied my ju(%ment, because we would, not go against that decision. There was 
an appeal to the Privy Council, and tlie Privy Council reversed the decision. 
Our judgment appears to be reversed, altliough our judgment was a right one; 
and the onginal decision, which was wrong, stands unreversed 
app^^' thebeuefit of an appeal ?-Yes, of ‘a good and dieap 

to having a good 

1557- I collect from your evidence that you are of opinion that the happy 

iiTBmwinrf'' 'ir'r ““ proposed to he created by 

be dmL bv Tt ^’"®>oess, and that all the work could 

Ido notXk proposed take place. 

1 ao not think it at all impossible, nor very improbable. ^ 

155S. We must take the law as w e have it now ?— Until yon reform the law 
you cannot reduce the number of Judges. ^ reiorm 

. ^ .you to say that now two Vice-Chancellors would be fully 

sufficient, and perhaps it would be necessary hereafter to reduce the two to one? 

— I am 
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— I am taking the supposition that Sir John Romilly’s Registration Bill shall 3 ^- Esq,, 
be brought into eflect in Ireland, and also the Solicitov-geccrai for Eno'land’s 

Testamciitary and Probate Bill. ® 

] 56 o. As soon as those possible projected reforms shall be carried out, you ^7 April i 8 j 6 . 
think that the reduction could take place, but not till then r — Yes. 



Lun(S, 21® die ApriUs, 1836 . 
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Sir James Graham. 
Mr. Kirk. 

Mr. Grogan. 

Mr. Fitzgerald. 

Mr. Macartney. 
Mr. Henley. 



Mr. De Vere. 

Mr. Whiteside. 

Sir Erskine Perry. 
Viscount Monck. 
Mr. Walpole. 

Mr. Ellice. 



The Right Hon. Sir JAMES GRAHAM, Bart., in the Chair. 



Mountifort Longjidd, Esq., ll. d., called in ; and further E.xamined. 

1561. Chairman.'] THERE is one question which I omitted to ask you upon 3 i.£o»ff&W,Esq,, 
your former examination with reference to a branch of the Attorney-o-eneral’s 

Bill, with respect to fees and stamps, as affecting the cost of sale in your court 

contrasted with the present cost of sale in the Court of Chancery; -wiri you just 
explain to the Committee what is the indulgence in favour of sales in your court 
•with reference to fees and stamps "I — Witli reference to stamps there is no indul- 
geucft whatever ; the conveyance is subject to the same stamp as if it were a sale 
out of court. There are, of course, no fees by the Act of Parliament in any case. 

‘With regard to the copies of documents, they are very expensive in the Court of 
Chancery, and that often keeps parties having small rights, but •which are im- 
portant rights to themselves, in ignorance of the proceedings ; they are prevented 
from taking out copies, or almost of making inquiries. With us it costs nothing; 
you would get an order with us for 6 d. Perhaps the Committee will allmv me 
to state with regard Lord Blayney’s case, that Mr, Murphy told me tliis morn- 
ing that he had been informed that the Master of the Rolls, after tlie report bad 
been made in that case, refused to confirm the sale. This does not appear 011 
any document that I have seen. 

1562. To return to the matter of fees and stamps as constituting the e.xpense 
of a sale in your court, contrasted with the cost of a sale in the Court of Chanceiy 
of the same property, what would be the difference in the expense of fees or 
stamps ?-— I cannot compare them by proportion, because we have no fees ; and 
then it will depend upon the lengtli of time during which the suit has been 
pending. With regard to the purchaser himself, tiie chief expense in the Court 
of Chancery is the expense of getting a deed executed by a number of parties, 
and the expense of having a long deed instead of a short one, and of having it 
very carefully prepared- 

1563. The form is very much in favour, at present, of a sale in your court, as 
contrasted with a sale in the Court of Chancery, of the same property? — ^Vevy 
much. Among other things, our habit of not adjourning sales, unless in a case 
where it was a demonstration that it would be gross inj ustice to sell, has given 
purchasers great confidence that on the appointed day the sale will take place ; 
and our practice also, of not opening the sales, has had a ^milar effect on pur- 
chasers ; and also the indulgence which we give to purchasers of not lodging 
their money on the spot, when there is no clanger that the money will nqt be 
nltimately brought in. 

1564. Clauses from 184 to 197 are framed for the purpose of transferring, 

practice with respect to those charges to the Court of Chancery 

t.565. Have you looked at those clauses? — Yes. 

°* 34 ' R2 1566. ‘Would 
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Jf. Esq., 1566. Would they effect the purpose? — They would effect the purpose very 
LL.D. well, and would reduce the fees so as not to have them an impediment to justice. 

It is a fair thing to charge something. 

April 1856. 1.567. The variance which now exists with regard to the costs of sale, arising 

from the circumstances which you have stated, would, if those clauses were 
passed, no longer exist in the Court of Chancery ? — They would no longer e.xist 
to any extent. 

1568. Will you explain what are the powers that you would recommend to 
be exercised by the Masters in Chancery, under the 15 th clause of Sir . John 
Romilly’s Act. What are the judicial functions to which they would be limited ? 
— I would give them all the power that they have at present, viz. of taking all 
the accoums, directing the sale, and finding out the incumbrancers. 

1569-70. But you would put an end to references to them to report? — Yes. 
I would rather that they had it originally. I may say that were it not for the 
expense, I would rather have three Vice-Chancellors under the Bill of the honour- 
able Member for Enniskillen. I think that would be an improvement on givino- 
them jurisdiction under the 16 th section. ® 

1571. You would retain four Masters, who would be really Vice-Chancellors, 
and then you would add one or two others ; would you retain the four Masters, 
with all the power of Vice-Chancellors, and add two more r — I would retain 
them for the present, if they were wanted. It might not be necessary to add 
two more, because the Crown might appoint those Vice-Chancellors if it thought 
proper. 

1572. You would confer on the Crown the power of appointing two Vice- 
Chancellors, and would recommend that the four Masters should also be con- 
vertedinto Vice-Chancellors ; that is to say, you would have six Vice-Chancellors? 
— No ; I would continue their jurisdiction if it was found necessary ; but in case 
the proceedings were found so numerous, and the litigation so mucli as is anti- 
cipated, I would have the power of calling in their help till something else could 
be done. 



^f your court were abolished, and the powers transferred to the Court 
of Chancery, you would distribute amongst those four Masters, and two new 
Vice-Chaocellors, the functions now performed by the three Judges of the 
Incumbered Estates Court? — No, I would give to the Vice-Chancellors entirely 
the duty which the Judges of the Incumbered Estates Court perform now, 
together with all the Chancery business, unless it were found necessary to throw 
some of it on the Masters. 

distribute any of the duties performed by the lucum- 
bered Estates Court among the four Masters ?— They could not do it without 
additional assistance. 



You have referred to the Bills of the honourable ’ Member for Ennis- 
r>’ together with the Bill of the Attorney-general, are referred to 

tos Committee; have you instituted a comparison between those Bills and the 
Bill ot the Attorney-general? — ^Yes, I have. 

1576- To which do you give the preference ?— On the whole, I prefer the 
Attorney-general s Bill. ^ 

1577* Will you point out, shortly, to the Committee the reasons of that pre- 
ftrence.— In m^y respects they agree. I think that the main difference is 
just a squabble for patronage. One says, “You must not have a change in the 
law made unless we have the power of naming the persons in the Act of 
lamen . I thir^ it more constitutional, on the whole, not to name 
them in the Act of Parliament, but to throw on the Crown the responsibility 

‘ p '■ t'lat the honourable 

Member for Enniskillen overloads his Bill with rules which ought not to 

mere rnW It « ^ great inoonvenience to the public to have 

Zer A? Parliament, The Jud|e has not the 

V f “i! ™les are broulht into aotnal 

K T If ““V slight alteration is 

a tan do is to say, “I have 

no power ; and if injus ice is done, I am not responsible." It is mistaking the 

aid Tht- ^ “f procedure adopted by the 

She beforehand; and he should be respousMe for this, 

that the rule is sufficient, on the one side, to secure order, and, on the other 
side, not to obstruct the public m their path to justice. But I think it is very 

important 
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irnportaut that the court, which must know more than a Select Committee, M.Lon<rfield Eso 
or anybody that you can name beforehand, should have the power from time to n,. d * 

time of making all its rules, except, perhaps, an Act of Parliament might be 

passed to abolish a bad practice springing up again, such as a reference *to the April 1856. 

Masters. Something that has been condemned as bad you might just stop by 

an Act of Parliament, but I would never make any rule with respect to the 

course of procedure ; and, without saying that the rules are bad, I think it is a 

bad thing to make them at all. 

1578. Have you any other grounds of preference for the Attorney-general's 
Bill, as compared with the Bills of the honourable Member for Enniskillen ?— 

With respect to his Procedure Bill, with the exceptions I have mentioned, I am 
very well satisfied with it ; it goes too much into detail, and names the officers. 

There are a few little technical observations, which are really rather criticisms, 
more than anything else, on words. ’ 

1579. The honourable Member for Enniskillen attaches the sale of estates m 
a manner somewhat different from the provisions in the Attorney-general’s Bill, 
or the practice in your court ? — It is not very material ; a few alterations require 
to be made ; subject to those alterations, I think the two Bills would be the 
same. 

1580. Do you approve of the alteration suggested by the Bills of the honourable 
Member for Enniskillen ? — No. 

1581. To which of them do you object? — I will mention, for instance, in page 6, 
line 9, in the Sales Bill, it speaks of selling a lease along with an estate, and it 
says, This may be sold, althouglinot subject to an incumbrance, or would not, 
if incumbered, be subject to the jurisdiction of the court.” The last clause is 
borrowed from our Incumbered Estates Act; but it is quite useless there, 
because there is no kind of lease that could not be subject to be sold by the 
Court of Chancery. I think that ought to be left out. 

1582. Mr. W/nteside.'] If engrafted on the Court of Chancery it might be left 
out, because the Court of Chancery have the power ? — Yes, this Act gives them 
the power of selling every lease. 

1583. Chairman.] Without troubling you with the details, is there not this 
large feature of difference between the two proposals, that the Attorney-general’s 
Bill provides for the sale of unincumbered property, while the Bill of the 
honourable Member for Enniskillen does not do so ? —Yes ; I think on the whole 
it is desirable that all kinds of property should be subject to the same mode of 
sale. Certainly gentlemen in Ireland complain that it is a hard thing on them 
if they are to sell an unincumbered estate, that they shall not have the same 
advantages which a man has who has rather mismanaged his estate by incum- 
bering it. 

1584. I understood you to say that you did not attach importance to the 
power of selling unincumbered property, because you. did not think that the 
inducement of an indefeasible title would lead a man to sell unincumbered pro- 
perty who otherwise did not desire to do so? — No ; men do not wish to sell their 
■estates generally, if they are not incumbered. I am often incidentally consulted. 

A man says in court, “ I think I will sell all ray estate and buy it in myself, for 
the purpose of getting a Parliamentary title to it.” I always say, “ It is folly 
to do so, for a title under our court is getting worse every day, and the title 
that you have already is getting better every day. 

1585- Why is one title getting worse, and the other getting better every day? 

— One is getting better by reason of the Statute of Limitations, and the other is 
getting worse by the changes which take place. 

1586. Mr. TVhkeside.] There was a case which I saw referred to publicly in 
London ; namely, Snagg’s case. You mentioned that it was seldom that many 
mistakes were made in your court. Was the statement correct, that there was 
a sum of 11,000 1 . or 12,000 1 . paid in wrongly ? — ^The wrongful payment was 
^out 1,100/.; in that case the owner had the carriage of the proceeding's. 

There was a surplus estate; he brought in the schedule of incumbrance, and 
■what is called the allocation schedule his own solicitor brought in. A fiat was 
made in his presence to a person by the description given in his own allocation 
^hedule, and it appeared that it was to the personal representative of Ann 
t^rston. A person came in, showed the probate of the will of Ann Gaxston, 
showed that the owner’s father was an executor under that %vill, and had 
renounced probate, and made an affidavit that the sum was due to her and she 

0-34- R 3 got 
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Jlf. lonff/cW, Esq., got the money in the office; but everything \vas done in the presence of the 
LL.D. person ■n’ho got the money. 

1.5S7. And the money was lost to the right owner? — "Ves; it was not a 

21 April 1856. of our Court, but it was a mistake of the person who paid the debt, and 

said. Pay it to the representative of Anne Garston. 

1 5S8. In reference to the subject that the Right honourable Baronet has asked 
you about, namely, fees and stamps in the Court of Chaucery, did you ascertain, 
as a Commissioner inquiring into this subject, the amount of fees and stamps 
now paid in the Court of Chancery by suitors iu that court? — My impression 
is, that we got that information from the solicitors ; we did not get the. details of 
the stamp duty. 

1589. *Did you get a return or a document, vouched by the proper officer of 
the court, showing how many thousands a year are received at the Treasury 
from the stamps of suitors, by the different regulation stamps in the Court of 
Chancery ? — No. 

1590. Your proposal therefore is, that whatever number of thousands it may 
be, tile fees and stamps that -produce that revenue are to be abolished ? — Or 
reduced so materially as not to interfere with the knowledge which the suitor 
ought to possess of what is going on. 

1591. The substance of the recommendation is, that those stamps be either 
reduced or abolished r — Yes. 

1392. Upon what ground can you recommend the abolition of the stamps in 
one court oflaw and leave tliein existing in the other courts ? — The other courts 
of law in Ireland did not come within our Commission. 

1593. I am not asking you about what came within your Commission, but I 
•wisli to know on what principle you recommend the fees and stamps in the 
Court of Chancery to be abolished, and the expense to be thrown on the public 
funds, and yet allow the fees and stamps to remain in the County Court of Ire- 
land, the Court of Common Pleas, the Court of Queen’s Bench, and the Court 
of Exchequer? — If I had the honour of being appointed a commissioner to 
inquire into those courts, I could make the same report. If a man has now to 
go through the injustice of paying iu two courts, he is better off instead of worse 
for having to pay only in one court. 

1594. Is it your principle that fees and stamps in all courts of justice ought 
to be abolished ?— I think they are all too high ; but that they do more mischief 
iu the Court of Chancery than in any other court, from the nature of the suits 
and the numuer iu which the suits are conducted. 

L 595 - If the fees and scamps iu the Court of Chancery in Ireland were 
abolished, how could you justify maintaining them in the Court of Chancery in 
England? — I have no -wish to do so. 

1596. tiave you any notion of the sum that it would cast upon the Treasury 
of the country to make good the amount of those fees for England, Ireland, and 
Scotland ?— I have not ; nor do I know that it is very material ; for it is merely 
a question whether the public shall be taxed in one form or another, and it is 
generally believed that in the case of a suitor who has to appeal to the public 
for justice, to ta.x him too highly is bad policy and not very just. 

1597. If your recommendation was carried out by this Committee, the conse- 
quence would be that the Court of Qiancery in Ireland -would pay' little or no 
stamps or fees, while the Court of Chancery in England, and all the other courts 
in the empire, would pay them?— I think so much the better for Ireland. We 
have made that reference specially with regard to giving a Parliamentary title, 
and we thought that fees, which obstruct men in their sea.rches and knowledge 
of what is going on, are absolutely ruinous to justice when a Parliamentary title 
is given. 

i.'jgS. Do you hold the doctrine that a private individual should sell his estate 
at ihe expense of the country r — I think it is a fair thing to put a tax upon the 
price that he gets for his estate. There is a great difference in taxing the sum 
total, which you cannot avoid in any way, and putting a tax on a man who 
may avoid the charge by not doing many things th^t ought to be done. 

^ 599 - Would you take a tax in sul^titution of the stamps and fees. Would 
you make a per-centage deduction from the produce of the sale? — ^That, 1 think, 
■would be the fairest way. 

1600. Ho-w would that apply to the Court of Chancery, in the quantity of; 
business which is there done which does not end in a sale ; would you make 

persons 
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persons whose estates were sold pay for the litigation of other parties who liad no 
estates to sell, Imt who had equitable rights to determine ?— No ; I would nut on 
tlie sale of estates as much costs as w ould pay the proportion of the expenses *liat 
I thought it reasonable to suppose tliey caused. I suppose Sri. in the nomid 
would do it, ^ 



idoi. Wiiat would you do with cases in which the court does not dire-t a 
sale, but where equitable and important rights are adjudicated upon between 
the parties?— They should pay very little; I would reduce their fees verv 
materially. ■' 



1 602. But you w ould make a man who had an estate to sell pay a per-centawe 
— Yes, I am now ])aid at the public e.xpense for doing conveyancetV business 

1603. What IS the e.xactsum that the Incumbered Estates Court costs the 
country at pre.sent r— About 14,000 t. or 15,000 1. a year. I have read the Blue 
Book since I was last examined, and I find that some of the increases were made 
since the date of the answers that we got in tlie Blue Bonk. 

1604. Do you require that a document, before you give it out, shall be stamped 

or IS It not optional with the party to get a stamp put upon it ?— No 1 do not 
take the Stamp Act and read it, but the secretary has instructions never to si<m 
a deed till it is stamped, ® 

ifio5. But. all copies, and so forth, are given at the expense of the Stale 'J— 
Yes, hut we consider that the Act of Parliament binds us, wherever we know that 
a doenmeut is not stamped, to have it stamped before it is parted with from our 
cusrodv. 



1606. You were asked whether you objected to the Bill; I think vour 
observation with regard to naming the Judges referred to my Bill ?— Yes. ^ 

refers, I presume, to the clause wliich proposes that those who are 
\ice<.liancc]lors already, in reality, by business, under the loth section «houId 
become so m name r— No, 1 rather referred to the Court of Appeal : I referred 
to both, but particularly with respect to the Court of Appeal. 

1 do8. Did you read the English Bills ? — Yes. 

idop. Are you aware that dealt first in one separate Bill with the aboli- 
tion of the Masters’ offices, and then dealt with the procedure of the court?— 

ICS. 

1610. Do you perceive that I have accurately followed that plan ?— I have not 
compared them so accurately as that, 

ibii. The ground of observation was, that I proposed to raise the Masters 
doing- a certain amount of business into the rank of Vice-Chancellors ?— Yes 
that is so. ’ 

1612. Is that the entire objection?— No; I think it is still more objectionable 
by raising- the Masters’ examiners into chief clerks. 

1613. The object of that was to deal with the officers as we found them, and 
piweut the ^necessity of appointing new clerks to discharge the duties of the 
existing staff? — It does not at all do tliat. A man who happens to be the son of 
a Master, aud^ appointed to a place almost a sinecure, shall be called to do the 
duties of a chief clerk. You find a man in the public service, and say, “ I will 
employ this man in a service that he may not be fit for.” I think that a Master 
must be fit to be a Vice-Chancellor, but an examiner is not necessarily fit to be 
a chief clerk ; it is a mere accident if he is so. 

1614. He might be, or he might not be r — He might be, or he might not 



1615, You would give power to pension off the whole staff of the Court of 
Chancery, and appoint a new staff? — Yes. 

the da^" would you give the power to do that?— The GoTernment of 

^1617.^ In my Bill I do not deal, as you observe, with the sale of estates, nor 
™ immcnmbered property ?— No. 

tfiiS. Have you any objection to the constitution of the Court of Appeal pro- 
a ^ Lord Chancellor Blackburn because he was 

a year by the State, and I proposed that that sum should go for 
ohi salary of the Judge of Hie Court of Appeal; do you see any 

jec on in principle to naming a gentleman -who has been Chancellor to be a 
inruf^ ^ court of appeal? — I do ; it is a matter of which the House of Com- 
P-,.® j^dge, except by acclamation; and I have no doubt that the 

ought to appoint him. 

R 4 1619. Do 



ilsf. Longfieid, Esq., 

LL. D. 

21 April 185G. 
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1619. Do you think that the late Lord Chancellor would be the right man io 

the liebt place — Y es. ^ v 

1620. Would not the whole Bar of Ireland approve 01 it . lea. 

** 162!. And the suitors?— Yes. , o « .1 

1622. And it would save 4,000/. a year to the State?— Yes j we must, how- 
ever, pair off against that, that you have named an unfit man. , 

i 6‘’3 Are vou aware of a project for reforming the Ecclesiastical Court :a 
Ireland,' and dispensing ^rith the Judge of the Prerogative Court?— That has 
been in view ever since Dr. Keating was appointed, 13 years ago. 

1624. And Dr. Keating was an eminent man at the Bar?— Yes, he was au 

eminent man at the Bar. . 

1625. If that court be reformed, that gentleman would be entitled to his 
salary for the rest of his life, as it is a patent office ? — Yes, I think he would get 

it for life. . , « tt 1 • e • 

1626. He is a strong man, bodily, is he not? — He shows no signs or in* 

^™62^7. And he is a young man. If that Bill saved the amount of his salary, 
by proposing to make him a Judge of the Court of Appeal, except the constitu- 
tional objection, would you see any harm in saving that amount to the State?— 
No, I would not see any harm in saving that amount to the State, but I would 
.see harm in this way : you appoint a man of whom the presumption is that he 
would not be fit; he was appointed to perform duties quite different from any- 
thing that he would have to perform in the Court of Chancery. 

1628. Are you aware that he had great practice in the Court of Chancery?— 
His practice was principally in common law, hut he has been 13 years forget- 
ting it. 

^629. But he is still in the prime of life, as a Judge in the Ecclesiastical 
Court? — Yes. 

1630. You have stated that you objected to the second Bill, because you think 
it is too much overloaded with rules of practice ? — Yes, that is the chief ground ; 
the rules ai'e, some of them good, and some of them bad ; but, taking them 
altogether, it is a bad principle, and they would not work in consequence. I 
think you have put too high a rank to your two Judges of Appeal ; they should 
come after the Lord Chief Justice. No Judge except the Lord Chancellor 
should be put above the Lord Chief Justice of the Queen’s Bench. 

1631. Are you aware that the practice of the Court of Chancery in Ireland 
at this moment is in a state of confusion, by the opinion of the principal prac- 
titioners at the Bar r — I am aware of that ; but I think, on the whole, they know 
it better than they knew the old practice, on account of its being more simple. 

1632. Chairman^ Do you mean that the practitioners understand it better? 
— Yes ; and a slight error is not so fatal as it was under the old system. 

1633. Mr. Whiteside.'] Are you aware that the practitioners in the Court of 
Chancery condemn the present practice, as tending to confusion? — I do not 
think they do. 

1 634. Do they object to it ? — I have always heard tire changes approved of as 
great improvements, but not going far enough. 

1635. Do you believe that the principal practitioners in the Court of Chancery 
would say that they approve of the present practice of the court ? — I believe they 
would ; they would not approve of it as the best possible practice, but they 
approve of it as an improvement on that which existed before. 

1636. You have not been there for some time yourself? — No, not since the 
improvement took place. 

1637. Do you approve of what is called the affidavit practice? — No, we 
reported against it. We reported, that when an affidavit was filed, the party 
objecting to it, that is, the party against whom it was filed, should always be 
permitted to cross-examine the person who files the affidavit, if he thinks 
proper. 

1638. Did you see that in the Procedure Bill I reformed that vicious practice? 
— I believe you did. 

3639. Did you ever read, an excellent pamphlet containing a proposal by 
the Master of the Rolls for the Reform of the Court of Chancery in Ireland ?— 
No. • • • . 

1640. Do you happen to know' that several of the rules that he made as the 
head of a practical court are in m'y Bill transcribed nearly verbatim ?— No. 

1641. Do 
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1641. Do you know that many of them ave- taken from the English proce- M LonsMd Fso 

dure .'—Some of them are. ; l£^,o. ’ 

1642. Do you know that the power given to the court to make and unmake - 

rules at pleasure has led to confusion in the practice of the court : — I do not think 21 April 1856. 

it has. 

1643. Did you not observe in the Bill that, while certain rules are laid down 
for the government of the court, the court has power, if necessity should arise, 
to alter or to vary those rules ? — I do not understand tiiat there is a power 
cient to enable them to alter or to vary any rule. I tliink that there oiio-ht to be 
that power. 

1644. Have you read the Receivers’ Bill? — I have. 

1645. What is your opinion of that Bill ? — That it is a great improvement upon 
the present system, but that might be improved too. 

1646. What is the amount of rental at present under the Court of Chancery ; 
is it GOOjOOOL or 700 , 000 /. a year? — I dare say it is. 

7647. Did you ever read the Report of the Receivers’ Committee • — I think I 
looked over it. 

1C48. Does that Bill follow out, in a great mea.“ure, the recommendations of 
that Committee? — Some of them. 

1649. Do you approve of the Bill: — I think that you give too much force to 
the court: I do not think it requires two Receivers Masters, two chief clerks, and 
two under clerks. 

1650. Do you observe that I make a provision that, when the Master dies, his 
place shall not be filled up? — Yes. 

1651. When you say that I propose to appoint two Receivers Masters, it is 
dealing with the existing staff, with the provision that when one of them dies, 
his place sliall not be filled up? — Yes, that is the 11th section ; it is not very 
well expressed, I think, but the principle is good. 

1652. Is there anything more vicious in Ireland than the receivers’ practice, 
or more detrimental to the country than the present system of appointing 
receivers? — I think it is very bad. 

1653. Have you, in the Incumbered Estates Court, ever exercised the power 
of appointing receivers ? — No ; we have not that power. 

1654. Therefore this mischief arises : that while you have to sell, in the inter- 
val of the three or four years that elapse the person goes into the Court of 
Chancery to get his receiver ? — Yes. 

1655. Therefore the estate is subjected, in consequence of the double jurisdic- 
tion, to the annoyance of having two suits instead of one ? — Yes. 

1656. A suit in your court to sell, and a suit in the Court of Chancery to get 
a receiver and the rents, must be worked in the meantime? — Yes; that is a 
great evil, I think. 

1657. 'J'hat, of course, by either of the plans before us, would be disposed of? 

— ^Yes; but I think the receivers would be better managed by the Vice-Chancel- 
lors and their clerks than by having a Receivers Master altogether distinct from 
them. 

1658. You mentioned, the other day, that you had the entire arrear of the 
Court of Chancery to get rid of, in point of fact ? — I said a very heavy arrear. 

1659. Ill point of fact, did you not find, in the reports of the Masters of the 
Court of Chancery, a very accurate statement, both of the title and of the rights 
of the parties, to the produce of an estate when sold ? — No ; the reports of the 
Masters, upon the whole, gave us exceedingly little help. 

1660. Did you pay money on the reports ? — Yes, sometimes; but we should 
have found out the facts just as soon in most cases by ourselves. 

1661. Did you act upon the reports in those cases where you sold estates 
which had been before in the Court of Chancery ? — Yes, of course ; we were 
obliged to do so by the Act of Parliament. 

1662. Did you find them wrong? — Not often. 

1663. Out of liow many hundred cases in which they had investigated the 
matter before the cases came before you, did you find any inaccuracy? — A very 
small proportion. 

^664. Therefore they did the work well ? — They did the v\ork well ; but the 
misfortune is, that their doing that work did not expedite the parties to a 

1665. Did not you state that you thought that the power of sale, as the court 
(V34. S is 
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If Lon^m E»q is at present constituted, would not be effective ; what objection do you see to 
* ii-D.’ giving the Masters or the Vice-Chancellor the same power of selling that the 

Incumbered Estates Court now has?— None whatever. I would add to it, and 

SI April 1856. make him complete his work without going through the form of having the 
Master of the Rolls saying, “ I do not disapprove of it.” 

1666. Are you not aware that at this moment, in cases that do not fall within 
the principle of the Incumbered Estates Court, the Masters sell even under the 
present form ?— Yes. 

1667. Did you mean to include the Parliamentary title.’— Certainly, provided 
vou give the Masters the staff they ought to have. 

^ 1668. Do you agree in this, that a Master now selling estates by a round- 
about way, where it does not fall within the principle of your court, ought to 
have the same power that you have to sell by a short and cheap deed, and to 
give a Parliamentary title ? — Yes. 

i66q. And he has the machinery at this moment, though it is not so perfect 
as it ni^ight be made? — Yes. 

1670. He has an office, and sells the estates there?— Yes. 

1671. Of course you observe that the Bill does what you suggest; that is, it 
gives to the Master an original jurisdiction at the commencement of the suit; a 
jurisdiction to pay away the produce by cheque, in the same manner as you do ; 
do you approve of that ? — Yes. 

1672. And if that power is given to any number of Masters that the Com- 
mittee choose to report ought to have it, and if they get a proper staff, there is 
no doubt that they would sell just as easily and as fast as you could ? — I have no 
doubt if you give them all the power that we have, that they would do the 
business as well. 

1673. The purchase-money would be in court, to be disposed of on equitable 
principles by those who are accustomed to dispose upon those principles every 
day? — Yes. 

1674. From your court at present the appeal lies to the Privy Council? 



— 

1675. Do you approve or disapprove of that tribunal? — It is a little deficient 
in patience, but otherwise it is a good ti’ibunal. 

1676. And it is liable to this objection, is it not, that its members fluctuate; 
the same persons who hear the argument may not be there at the decision ? — 
That rarely happens ; they hear the case very quickly, and get rid of it.. 

1677. You now grant appeals frequently, do you not? — "Whei’ever there is 
any point of law or fact in dispute, we grant an appeal ; but we do not grant an 
appeal upon a mere point of practice of the court. 

1678. You grant issues to try questions by juries, do you not? — Yes. 

1679. And sometimes you direct bills to be filed in Chancery? — Yes; there 
are a good many matters in which we do not think that we have jurisdiction, and 
they are sent to another court. 

1680. Has it sometimes happened that an estate has been in three courts at 
the same time? — It might happen. 

1681. In a court of law, in the Court of Chancery Receivers, and in the In- 
cumbered Estates Court? — It may happen. 

1682. What becomes of the produce at the end of that? — I do not think it 
has happened. In such cases part of the produce goes in litigation, but not much 
more than if it were done in one court ; the investigations would equally be gone 
through if those cases were confined to one court. 

1683. Do not you think that it would lessen the trouble and expense materially 
to have the jurisdiction confined to one tribunal ? — Certainly, and that was 
partly the reason why the Commissioners of Inquiry suggested the transfer to 
the Court of Chancery ; that it was’ better to give the jurisdiction of the ' 
Incumbered Estates Court to the Court of Chancery, than to give all the juris- 
diction of the Court of Chancery to the Commissioners of the Incumbered Estates 
Court. 

1684. And as to the expense, I believe the solicitors cannot complain, and do 
not complain that they have been unfairly remunerated in your court? — 
I believe they are very well satisfied on the whole. 

1685. They have funds to the amount of 260,000 /.? — Yes. 

1686. Your advertisements costs you 77,000 /.? — Yes. . . . 

1687, -They 
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1687. They approve highly of the plan of advertising ?— If you mean to sell M.Lm,Md Es, 

an estate to advantage you must advertise it well. ’ 

1688. And in addition to that, you are obliged to advertise to pick up the 

claimants ? — I think it is of service in that respect. si April 1856. 

1689. Have the surveyors large funds ? — Yes. 

1690. Do you know to what amount ? — I do not know. 

1691. Is the expense of a sale in your court, greater or less than the expense 
of a sale at this moment in the Master’s Office ? — I believe it is considerably less. 

1692. Is that difference constituted of the stamps and fees ?— Of the stamps 
and fees principally; and the proceedings in the Master’s Office are more 
expensive, owing chiefly to the Master not being an original Judo-e. 

1693. If the plan proposed by the loth clause were adopted, wo°ild that remark 
apply ?— Even there he is not an original Judge ; there is a hearing before the 
Lord Chancellor. 

1694. That is abolished, and tlie procedure before the Master of the Rolls is 
likewise abolished, so that that time is saved ? — Yes. 

1695. They are improvements, you think ? — Yes. 

1696. What would be the saving to the public by the abolition proposed in 
that measure of mine of the first and last proceeding in the Court of Chancery ? 

—I could not tell, yet I know that it would be very considerable, because when die 
Master was exercising his own judgment, his reports and acts would be much 
more decisive, than where he has to put something on the record to satisfy another 
what is to be done. 

1697. If t!ie stamps aud fees were abolished there would be another saving ? 

— Yes. ° 

1698. Are you aware that under that loth section of Sir John Romilly’s Bill. 

persons have filed petitions in Chancery to recover so small a sum as40?. r 

Yes. I was, as trustee, obliged to do it myself once, and we recovered the money; 
and I desired the attorney to keep the money for his costs, and I gave him a 
cheque for 40 /. more ; and so the matter closed. 

1699. "Was that a litigated case? — ^Yes. 

1 700. Have you heard of cases of persons filing petitions for 50 /., and recovering 
as much as much as 40 /. from the opposite party? — I have not heard of such 
cases. 

1701. Have you heard from any Master that, in the case of a farmer’s estate 
worth 400 /. it has cost 20 /. to wind up that estate and to distribute it among the 
members of the family ? — No. I think it ought to be done. 

1702. Mr. Kirk.'] Did not you state that you were occupied only three days in 
each week with the proper business of your office as Commissiouer? — I said that 
three days were taken from us, so as to be nearly worthless for other business. 

I am occupied two days in the week hearing appeals, and the third day I am 
occupied in selling estates. 

1703. If you were relieved from the labour of those last three days, would not 
you be able to do double the amount of business tliat you now do with greater 
ease to yourself? — No ; I could not do so. I could not read many more abstracts 
of title. I have very hard work reading abstracts of title and making inquiries. 

I could not do double as much work, but I could do more. 

1704. Can you now do in three days as much as you could otherwise do in 

• — ^No, I could do more, but not double, because my evenings would not be 

doubled in number. Now I am at work in the evenings ; the time before the 
public would be doubled, but my time for reading would not be doubled. 

t 705 « The Committee have been informed that it is most essential that a per- 
son holding your office should be an experienced conveyancer. Is a clear and 
full knowledge of conveyancing essential to a Chancery barrister ? — 1 think it is 
most useful, and he cannot rise to eminence without it. 

1706. Without speaking of present appointments, would not future appoint- 
ments to the office of Vice-Chancellor most likely be made from the ablest men 
at the Chancery Bar, or from the ablest conveyancers? — ^That would depend 
upon the Government of the day, whether they took the ablest men from any 

1707. Supposing the Government were desirous of making the best appoint- 
ments, wonld they take them from the ablest men at the Chancery Bar, or 
irom the ablest conveyancers? — From the Chancery Bar; there are no convey- 
ancers, specially as such, in Ireland. . 

®* 34 « s 2 1708. Suppose 
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, 1 708. Suppose that a proposal was made to increase the staff of the present 

Incumbered Estates Court, to transfer its sittings to a court or chambers in the 
Four Courts, and there was one Judge appointed to do such business, and such 
alone, as is now done in the Incumbered Estates Court, would not such an 
arrangement be useful in practice and satisfactory to the country? — I do not 
think one Judge will be able to do it, in consequence of the abstracts of title tliat 
he would have to read. One man could not read the abstracts of title ; he could 
do a great deal of the motion work, but not the work connected with the reading 
of abstracts. 

3709. I understood you to say on a former occasion that the two Vice-Chan- 
cellors would be able to do the whole work of the Incumbered Estates Court and 
all the business done by the Masters ? — Each having two able clerks and junior 
clerks under them, vvho would relieve them of a great deal of the work which 
the Commissioners now do. 

1710. You would increase the staff? — I think no increase of staff would 
suffice for one man, because still you must have two men to read the abstracts 
of title — unless you adopted the system of having a roster of men to read the 
abstracts — butif the Judge reads them, one Judge will not be sufficient. 

1711. Supposing there were two Viee-Chaucellors appointed, one to do the 
business now transacted in the Incumbered Estates Court, and the other to do 
the regular Chancery business, would not each, from his previous knowledije and 
constant practice, be likely to do the business of his court better than if both kinds 
of business were mixed up together ? — I think not ; I think the very answer that 
I gave to your first question shows that, when I said a Chancery barrister must 
be an experienced conveyancer. The two things are so. mixed'up, that I think 
it would be desirable that they should each have a little of eacii, otherwise yon 
have but oue man to read the titles, and one man could not read all the titles. 

1712. If the Incumbered Estates Court were continued at all, it would require 
two Commissioners or two Vice-Chancellors ? — In any case there must be two 
men to do the work, unless you throw the reading of abstracts of title off them. 

1713. 1 know that the Incumbered Estates Court is extremely popular in Ire- 
land, mainly because its rules ot procedure are so simple and summary ; would 
the machinery ot the Court of Chaiicei-y, as proposed, either by the Bill of the 
Attorney-general, or by the Bill of tlie honourable Member for Enniskillen, be 
equally simple, cheap, and summary? — Very nearly so ; there is no objection ; 
the Judges would be called upon by the public to make the rules cheap and 
summary. When the Judges make their own rules, the public see, and have the 
right to understand the practice, and they would call upon them to make the 
rules cheap and summary. 

3714. Do you still adhere to your former answer, that if there were two Vice- 
Chancellors appointed, they would be quite equal to perform the duties of the 
three Commissioners of the Incumbered Estates Court, and also to get through 
the accrumg business before them as Vice-Chancellors from the Court of Chaii- 
^ery.— That is the leaning of my opinion, certainly; I may add that in the 
j^ommissiou we were unanimous in that opinion, including ex-Chancellor Black- 
bum, the present Chancellor Brady, the present Attorney-general, the present 
iUasjer 0* the Rolls in England, and Mr. Brewster, the late Attorney-general. 

3715. MX. Macartney. \ You stated in your former examination that in your 
court tiie inspecting of the abstract titles has been done by yourself and Mr. Har- 
greaves ; but with regard to Baron Richards, you did not know the practice, 
whether he has done it himself, or whether it has been done by his son?— 
i stated that he does read the abstracts of title ; but 1 said that I did not know 
whether, when counsels opinions were taken, his son was frequently employed or 



1716. Supposing the court to be continued and to be removed to a proper 
place, would a great deal of the complaints of the profession be removed by 
appointing a Tide Master, whose business it should be to read the titles and report 
to the Cotnmissionei's ?-I do not think that would have anything to do with the 
complamts of the public ; I never heard the public complain of our reading the 
titles ourselves. ^ ® 

1717- Would :it remove the delay of business?— I have titles now read in 
advance to occupy me with, as much as I think it prudent to sell before January 

-.718. Then you have spare time.?- When the vacation. comes I work as hard 
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as 1 can at the abstracts of title, and direct tlie sales, and then I o-et ahead of mv 
business, but it gains on me during term. ® 

1719. Sir E. Perri/.'] Witli respect to the constitution of the new court which 
you contemplate, I gather from you that you think that the appeal wliicli is 

now made to the three Commissioners should no longer have place? No, of 

course not. 

1720. I gather from the evidence in your Report, that that system works 
extremely well ; it is very cheap, produces uniformity of decision, and is approved 
of by the profession ? — Yes. 

1721. Notwithstanding so very good a result, you think that it is desirable 
to do away with it? — Yes, I do; because I think that the Court of Appeal which 
is proposed by either of the Bills before the Committee, would give equal satis- 
faction to the profession, and would work as well. 

i72i2. Does not the present system enable parties to get the decision of the 
three Commissioners upon tlte most simple terms possible? — And the new 
Bill would enable them to get the decision of tlie Chancellor and two Lords 
Justices upon the same terms. 

1723. You have an appeal now to tlie Privy Council? — Yes. 

1724. Therefore the public would be depiWed of the benefit of getting an 
appeal upon very simple terms. If the new system is adopted in *every case 
where the parties are not contented with the decision of a single Commissioner, 
tliey will go to an expensive court of appeal ? — I hope that it would not be more 
expensive than our present court. 

1 725. Is it likely that the new Court of Appeal will be so simple in its form, 

and so economical, as that which you now hold two davs in the week ? It 

ought to be. There is no necessary expense attending an appeal, except the 
expense of giving a court of appeal full information ; and unless they make l ules 
to create expense, I do not see why calling a man a Lord Justice of Appeal 
should make the appeal more expensive than calling a man an Incumbered 
Estates Commissioner. 

1 726. Does not all our experience show that it must be so. Take, for example, 
an appeal to one of the common courts in Ireland, or in England : the appeal, 
in point of fact, is simple, economical, and satisfactory. Then, if a case goes 
up to a full Court of Appeal in tlie Excliequev Chamber or the Privy Council, 
the appeal is very expensive, complicated, ami therefore onerous ; is uot that 
so? — An appeal to the Privy Council in Ireland is not considered very 
expensive. 

1727. But it is more expensive, is it not, in fact, than tlie primary appeal 
wliich now exists ? — It is not a very expensive thing, it is something more; 
there is a deposit of 10f.,*and tliere is the printing of the cases. 

1728. What advantage would there be in doing away w’ith the primaiy sys- 
lem ot appeal, wdiich has worked so well ? — Giving the time that you thereby 
gain to the Commissioners. 

1729. If the Commissioners are doing most useful M'ork to the public on the 
one day of appeal, is not it a great evil to the public to do away with that 
advantage ? — No, because we substitute a better court in its place, and we give 
an appeal to the House of Lords. 

t/JO- Is not the efifect of that mode of taking the opinion of the three Com- 
missioners that, in nine cases out of ten, it stops the necessity of further appeal ? 
— I tliink it does. 



^ 1731 - Those nine cases would all have to go to the upper Court of Appeal ? 

lPS. 



J732. And you think that that would be no evil ?— No, I think not of any 
consequence. 




tendency, of course ; and if they are not inflexible, what is the use of laying 
them down ? , 

1 734 - You have laid down, as your golden rule, that wherever moderate 
diligence is used in the pursuit of justice, it shall not be frustrated by a point of 
ha™ ^ think it should be considered the Judge’s fanlt if that fr^ueafty 

’_ 735 - That is adhering to an inflexible rule when the Judge sees that it works 

positive injustice ?-r-yes. . . : . : 

s 3 And 



M. Lw.gjicld, Esq., 
LL. D. 
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1736. And you think that he ought to have the power of altering a rule where 
it does so? — ^Yes. , ■ 1 

1-37. With regard to the Masters giving a Parliamentary title, has not your 
court been found to work so well because the public have great confidence Iq 
the intelligeuce and skill displayed in reading the abstracts ? No j ^I think they 
really love quick justice so much, that they would be equally satisfied with the 
reading of the abstracts by any persons. 

1738. Your colleague said, that it was most expedient that yeiy great skill 
should be a[)plied to the reading of the abstracts ? — Of course it is most expe- 
dient, as some one must suffer for every mistake that is made, 

1739. Have you read the evidence of the Master of the Rolls in England, in 
which he stated that he did not consider himself competent to pronounce autho- 
ritatively upon such abstracts ? — I have heard that he said that ; he underrated 
his own abilities, I think. 

1740. You are aware that the Masters in Ireland have never read titles them- 
selves, or given their opinions upon them ? — I rather imagine that some of the 
Masters read the titles very carefully, and see that they are all right. 

1741. Is it not the constant practice, both in England and Ireland, that the 
Masters refer the titles to some conveyancing solicitor ? — They require a certiS- 
cate of a counsel that the abstract of title discloses a good title, and such as a 
purchaser must accept. 

1742. Will you allow me to refer you to the evidence of your brother, who 
is a Queen’s counsel, in which he states that the Mastem do not give any 
opinion ?— But they require an opinion to be given to them before they will post 
an estate for sale. 

1 743. He says, “ The essential difference between a sale by the Commis- 
sioners and the Court of Chancery, as at present conducting its sales, is, that in 
the one the Commissioners really sell, investigate, and adjudicate carefully and 
solemnly on the title. The Master in Chancery does not.” Is that correct? 

-Yes. 

1 744. "Would it be wise to transfer to the Masters in Chancery in Ireland the 
power of adjudicating carefully and solemnly on a title which they are not accus- 
tomed to ? — They are accustomed to most of the busines.?, and I think they 
would be competent to do it, and such Master as was not competent \vould not 
undertake to do it. 

1 745. Mr. Fitzgerald!] Witli reference to the appeal from a single Commissioner 
to the whole court, that is at present done in your court by a simple motion? 
— Yes. 

174C. If that appeal was transferred to a higher coart of appeal, would they 
not require copies of the documents, and everything, in fact, which already exists 
iu your court, but which is not requisite when an appeal is made to the three 
Commissioners? — I think it could be very readily transferred from one court to 
another; it would all belong to the same court, and we should give an order to 
have those documents sent down. 

3 " 47 ' You think that the course of appeal would be quite as simple, iu the 
case of a court formed of the Lord Chancellor and the Lords Justices of Appeal, 
us it is from one Commissioner to three Commissioners sitting in. the same court? 
— Not quite, but it might be very simple. 

174S. What is generally the nature of the questions upon which an appeal is 
made from one Commissioner to the three Commissioners sitting in full court? 
—The construction of a deed, the priority of a charge, the giving compensation 
ior variation between the rental and the estate sold, or the validity of a tenant’s 
lease ; in fact, on every point which comes into htigation a man may say, " I 
move the court;” and he does move the court. 

. 1 749 - is ttat appeal now a matter of right, or is it given only by the Commis- 
smners ?— We comder it a matter of right ; it was intended that the Commis- 
sioners should adjudicate upon questions before them, and every adjudicatioa 
made by a single Commissioner is almost in the nature of an adjudication by 
consent. 

1750* Is the amount of appeals from one Commissioner to the three Commis- 
sioners very considerable? — It is, but not in proportion to the work done. 

1751. Are those two days upon which the full court sits for hearing appeals 
generally fully occupied by that business? — They are fully occupied by that 

business ; 
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business ; it is the only part of our hearing business that is apt to rim in 
arrear. 

3752. When, in a former answer, you said that you thought it the proper 
course of policy that, without much expense or difficulty imposed upon him by 
technicality, the suitor should be entitled to say, “ I prefer the opinion of three 
judges to the opinion of one,” you think that the appeal would be equally prompt 
by this high court of appeal which is proposed to be constituted ? —Provided the 
rules are properly framed. 

1753. Did you see, in Mr. Hargreave’s evidence, that he made a distinction 
between what he termed the ministerial duties of your office and the judicial 
duties? — I did not see his evidence. 

1754. He expressed an opinion that what he termed the ministerial duties 
were quite as important as what he considered the judicial duties of your office ; 
do you agree in that opinion? — I do not entirely know how he distinguishes 
between the two duties. 

1755. What duties do you propose to transfer to your chief clerk? — All sales 
by auction, all conveyances of estates, all references to tenants to inquire into 
tlie tenancy of an estate, thelsettling of the rental, the settling of the allocation 
schedule when a final schedule has been ruled, on the first Monday; the seeino- 
that the abstract of title corresponds with the rules made (that is different from 
judging on the abstract), and seeing that the different statements in the abstract 
are duly verified. 

375b. With respect to those two last, they are duties which your examiner 
now performs ? — No, they are not performed except by the Commissioner; it 
gives the Commissioner, therefore, a great deal of additional trouble. 

t 757 - Who performs the duty of verifying the abstracts by tlie deeds? — That 
part is performed by the examiner ; but I get an abstract of title, and read it all 
over, and I find that I cannot report upon it, because it is so badly drawu as to 
leave me in ignorance what the title is, and then I have all that tremble for 
nothing, which a good clerk would relieve me from, because he would say, This 
is not a proper abstract ; you must amend it.” 

1758. Is there any other part of the duty that you would transfer to your chief 
clerk? — Generally speaking, the Judge might transfer such of his duties as he 
w-as perfectly willing to undertake the responsibility of himself. 

1759. Mr. Whiteside^ Should such achief clerk bea barrister? — I should say, 
perhaps, the best chief clerk that could be got would bean Englisli conveyancing 
clerk ; they are better accustomed to that kind of duty. I think tijat* should 
be done until the practice of conveyancing is better known .by the solicitors and 
the profession generally in Ireland. 

1760. Mr. Fitzgerald^ With reference to the ascertaining of tenancies, is not 
that a very important part of the duty, inasmuch as if the tenancy does not appear 
upon the conveyance of the court, the rights of the tenant are extinguished? — 
Yes, it is very important. 

1761. Is not that in effect ascertaining the right of the tenant to his estate ? 

■ — Yes, it is. 

1762. Is not that a duty which would more properly belong to a Judge than 
to a ministerial officer, such as the chief clerk. I think not, because in 39 cases 
out of 100, or a far greater proportion, there is no dispute as soon as the thing is 
claimed ; the tenant shows the le^se, and then the lease is put off. To have that 
pocess performed in the presence of a Judge, would be taking up his time very 
injuriously to the public. If the lease is disputed, the chief clerk , hears the 
^unds of the dispute, and then if there was any ultimate dispute, the Judge 
should decide on it, but the chief clerk should settle it. The Master does it now, 
and appeals to the Judge are very rare. 

^763, W’hat do you mean by transferring the conveyances to the jurisdiction 
01 the chief clerk ? — Having to settle the conveyance, they see that it is iii accord- 
^ce with the rental. 

1764. Do you now perform that duty? — The Master now performs it, and I 
read oyer the conveyance afterwards, to see that it is framed in conformity with 
our rules. 

^765- Are those duties, of seeing that the conveyances are proper, now per- 
formed by the Master ?— Yes. r i- > f 

The ascertainment of the tenancies is principally done by the Master? 

°- 34 ‘ , 34 1767* The 



M. Longjxeld, Esq., 

I.L.D. 

21 April 1856. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




144 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

Esq., 1767. The seeing that the abstract is verified by the deeds is done by the 
LL.D. examiner? — Yes. 

176S. Those ministerial duties are duties which are already not performed by 

81 April 1856. ihe Judge? — Some of them are not performed by the Judge ; but they would be 
much better performed by the chief clerk than by the Mastei. ^ The chief clerk 
liaving his chambers with the Judge, is in constant communication with him. 
Now we lose sight of the case altogether. 

1769. Still, as they are not performed by the Judge, the transiereuce of those 
duties to the chief clerk would not be relieving the J udge ?— No ; some of them 
would be relieving the Judge, such as reading the conveyances and settling the 
draft ofthe final schedule of incumbrances ; that is the allocation schedule. 

1770. ‘With reference to the power of conveying unincumbered estates, would 
not the expense of conveying an unincumbered estate be much less than the 
expense of conveying an incumbered estate? — I think not. 

1 77] . Maps and surveys would not he required in the case of an unincumbered 
estate, would they r— Yes, they would be required much more \ because it would 
be necessarv to see that the man, where there was no adverse interest whatever, 
was not selling in order to make a bad title good. I tliink that one great use of 
the survey is this, that it gives notice on the spot that we are about to sell that 
estate, and all the people who have land near it can come in and complain if the 
map is deceptive. 

1772. In the case of unincumbered estates j’ou contemplate still continuing 
the map ? — do. The title disclosed fully shows what the estate is which is sold ; 
but where the title proceeds solely on the conveyance of the Commissioner, any- 
thing that passes fairly passes bv the deed. 

1 773. The only difference would be that it would not be necessary to advertise 
the schedule of incumbrances r — Yes, that is the chief difference. 

1774. In reference to the Court of Ap[ieal, you contemplate transferring to the 
Court of Appeal those appeals which now occupy you for two days in each week? 
—Yes. 

1775. The Chancellor and the Lords Justices would also sit in appeals 
generally from the Court of Chancery in other equitable piatters t — Yes. 

1776. Do you suppose, with that business being put-'upon the Chancellor, it 
would be possible for him to sit as a Judge in original cases in the Court of 
Chancery ? — I think it would ; he could not hear much, but some cases he could 
Jiear. 

1777. You think that with two days fully occupied in hearing your appeals, 
the other three or four days iu the week would not be occupied by appeals from 
the Masters, sitting under the 15th section of Sir John Romilly’s Act, and 
appeals from the Vice-Chancellor and the Master of the Rolls ? — There would 
not be one quarter so many appeals to the Lords Justices of Appeal as there are 
now to us, because when a mao sees that it is a difficult case, and must be heard 
carefully one time or other, he at once expresses a wish that it is better to liave 
it heard by three, and very often the Judge at once gives his judgment in order 
not to put the party to very much expense in arguing it twice, and says, it is 
so and so. 

1778. Is not tliat a great reason for continuing the Court of Appeal in its 
present form ? — No, because I think then the case would be heard carefully and 
fully at once. 

1779. Mr. De Vere.] You have proposed to ti-ansfer the auction duties from 
the Judge to the clerk ; do not you think that the fact of a Judge presiding at 
the auction, gives great confidence to the public and protection to the seller?— 
Somej but I think it is too. dearly paid for, by having a Judge sitting there all 
day selling estates. 

1780. If the Judge thinks the biddings deficient as compared with the real 
value, he has the power, which I believe he sometimes exercises, of postponing 
that lot ? — Yes. 

1781. The chief clerk would not have that power, unless the Judge was to 
put an upset price upon the lot? — No ; I think that if an estate is properly 
advertised, on the whole, the nearer you come to peremptory sales the better. 

1782. Do not you think that the present discretion exercised by the Corn- 
missioners in postponing the sale, is a salutary protection to the seller r — I have 
very seriou.s doubts ; and certainly the more our experience extends, the more 
we become favourable to the sales being peremptory; it gives confidence to the 

purchasers 
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purchasers when they know that if they come there they are sure of buyino" the 
estate ; we have exercised our discretion in that respect with the greatest caution, 
and yet we have sometimes refused prices that we never could fet ao-ain. 

17*83. Mr. Henley.] You have stated very strongly that you think^that’a power 
of sale, giving a Parliamentary title, ought to be extended to unincumbered 
estates ? — Yes. 

1784. You have stated also that you do not think many unincumbered estates 
would take, advantage of it r — Not very many, I think. 

1785. You have stated also that you think the Parliamentary title is getting 
worse every day, and the other title is getting better every day, by efflux of 
time? — Yes. 

1 786. If nothing is done to raise any fresh incumbrance upon the Parliamentary 
title, why is it getting worse ? — There is always the trouble of searches, and 
there are the transfers of title by death, by which yon lose the Parliamentary title. 

3787. An estate held by Parliamentary title is not more subject to that than 
another? — No; but I think in 3 5 or 16 years the two would come to about the 
same value. 

1788. The only difference being this, that in 15 or 16 years you have a clear 
beginning with a Parliamentary title, and you have none with the other ?— No ; 
but the title is getting better, the longer back it is. 

1789. Still the advantage must be very greatly in favour of that which is 
definite? — Not after a few years. 

1790. With reference to the question of the Parliamentary title, it being your 
opinion that unincumbered estates would not be sold on that account, have you 
any opinion as to what would happen in the event of settling estates ; suppose 
A. proposes a contract of marriage to B., and proposes to settle upon B.'s daughter 
a certain estate ; in that case, A.’s title is investigated with nearly the same 
jealousy as if the estate were for sale? — That is not the Irish practice, certainly. 

1791. What would be the habit of people availing themselves of this Court, 
whether it was the Cou3t of Chancery or your Court, in seeing that the title of 
the estate about to be settled was good ? — 1 think that parties would not have 
patience for that process. When a marriage was fixed upon, they would not 
like 10 have a lawsuit gone through before the marriage took place. It is not 
tlie practice in Ireland to investigate a title in that rigorous manner. The most 
that is ever done is to search back for a few y’ears to know wlietber the party 
has been suffering judgments against him, and not even that sometimes. You 
iiave a traditionary knowledge of what the amount of the family estate is, and 
you have the character of the man himself as a guarantee for bis not incum- 
bering it. 

1792. It may be of some consequence to know whether a man has the power 
to jointure his estate ? — You look at a single deed. The man says, “ I am tenant 
for life ; I have power to jointure the estate that is quite difierent from going 
into an abstract of title. We must go back to see whether there may not be 
some small rental aidsing out of the estate, or a reservation to the grantor. We 
have to do that, because we have to decide for ever. 

^ 793 - There is a great deal of land in Ireland with a clear Parliamentary 
title ; is it your opinion that if parties wishing to settle their estates in that way 
desired to obtain a Parliamentary title, they should have an opportunity of doing 

— That might be accomplished by their having' power to sell; but I should 
look with the greatest jealousy upon their doing it ; it is what I am afraid of 
at present ; for the most unsafe part of our jurisdiction is where there is no 
necessity for selling. 

^ 794 ‘ It being your opinion that you would allow a sale to take place with a 
Parliamentary title, but not a settlement to convey a Parliamentary title, what 
®ffP 'w’ould you take to prevent collusive sale ? — It would be almost impos- 
sible to do that ; the method that I should adopt would he to take care to have 
the scrutiny in all such cases so very rigid as to prevent the likelihood of it. 

.^ 795 - It it is almost impossible to prevent collusive sales, and a great evil 
arises from their taking place, do you still, under those circumstances, adhere 
0 your opinion that it would be wise to suffer such property to have a Parlia- 
mentary title? — Indeed I think it is desirable, if you give a Parliamentary title 
0 sales for incumbrances, because you will only drive persons to put incum- 
^ces on the property. I cannot distinguish whether an incumbrance was put 
on, two years ago, for the purpose of having a sale take place. 

0 - 34 . ^ ^ T 1796. As 



M. Longjield, Esq., 

LL. D. 

April 1856. 
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M.L07isMd,^%q., 1706. As you cannot guard against a collusive sale and as you cannot guard 

LL.D. against a collusive incumbrance, because an incumbrance sucli as you have 

named would be a collusive incumbrance, you still, as a matter of permanent 

21 April 1856. legislation, hold that it is desirable to obtain a Parliamentary title r T think it 
is I think so much good has resulted from it, that, with proper precautions, 
it should be continued, and a proper court should be constituted to give it effect. 

I do not thiuk that we are competent now to do it. , , . , , 

j 707. Is it your opinion, from the experience you have had of the evils which 
may possibly arise from collusive incumbrances and collusive sales, that those 
evils would have a tendency to increase or decrease, if the Legislation became 
permanent with regard to granting Parliamentary dries?— I hope it would not 
increase if the persons who sell have a proper staff of officers ; they would be 
so much on the look-out for frauds that they would make it a very expensive 
and dangerous thing to attempt a fraud; at present I am very much afraid of 
them. 

1798. Are you afraid of them now, from the insufficiency of your staff?— 
— Yes, and from the pace we are obliged to go at. 

1799. Y’ou would think that in any future arrangement it would be desirable 
perhaps to put a drag upon the pace of the Court, and introduce some of those 
checks which have been found desirable in other courts to prevent fraud ?— I 
think we should increase the checks against fraud. 

1 800. Will you be kind enough to specify in what direction you would increase 
those checks, and to what extent? — I would increase them by requiring fuller 
evidence of all the steps in the title. 

1801. How would that fuller evidence be given; would it be before the Com- 
missioner, or before whom ? — Before the Commissioner ; unless the chief clerk, 
with the superintendence of the Commissioner, could do it ; I thiuk that is 
rather a weak point in our titles. 

1802. Is there much business at present in the Court of Chancery as to 
dealing with fraudulent titles and conveyances, and matters of that kind — 
Fraudulent conveyances and fraudulent titles are different things ; it has some- 
thing to do with fraudulent conveyances; but with regard to fraudulent sales by 
bad titles, tlie Court of Chancery has not very much to do with them, I think. 

1803. You would impose those checks to tire rapidity of the business, and 
that necessarily ivould increase the expense, would it not? — It would. 

1 804. To what degree do you think the expense would be increased ? — I could 
not say ; it would depend upon the nature of the title very much ; I could not 
give even an average. 

1805. All those advantages are now derived by the public of Ireland from the 
speed at which your business is being transacted, and probably in the main with 
safety ; in your judgment, having had experience of it, you think it necessary to 
add other checks for a permanent system ? — I should like to do it, certainly, if 
the system was to be permanent. 

1806. Are those checks sufficiently provided for in the Bill ? — 1 think so; I 
think that the power of having all those checks is sufficiently provided for, if 
there were people to do it. 

1 807. Are they provided, or might they be provided ? — ^They are, in this way ; 
the judge has the power of providing them ; the responsibility is tlirown on the 
judge. 

1 808. If the judge adds them, the future course of the Court might not be 
quite so simple and so expeditious and summary as it now is? — Not quite so 
simple nor quite so expeditious as it uoW is, I think. 

1809. When you have given the opinion with reference to the comparative 
expense of dealing with property in one court and the other, have you made 
any allowauce for those additional checks which you think ought to be put on ? 
— Nt/, I took the comparison so roughly, as not to render it necessary to make 
that allowance. 

1810. Did not you state that you thought an unincumbered estate ought to 
be sold with as mairy, if uot more, precautions, as an incumbered estate r— Yes. 

181 1. It is necessary to have a map to prevent youc selling, the land of some- 
body else ?— Yes. 

1812. One of the difficulties in paucelling land,, is the identity of the parcels, 
is not it? — ^Yes. 

1813. A fraud might eaaly occur in that respect?. — 

• • L i844,.„Ia 
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lSi4- In ‘hat particular, would any more checlis be necessary to be imposed U.LoK<Md, Esq., 
than are already imposed m your court ?— We impose every check that we think n- n- 
of; if we think of more we will impose them. 

1815. Has it occurred that you have sold the land of B. when mtending* to April 1856. 
sell the land of A. ? — ^No ; but a little unoccupied portion of one may slip into 
another, by a mistake in the map. 

\ 816. That is an eas}* way of stating the same thing, is not it ? — It is ; only 
that your expression might convey the idea that we were taking all A.’s estate. 

1817. It is only a question of degree; the principle is the same?— It is a 
question of degree. I do not mean to say that an estate which a man had, and 
was in the enjoyment of, was by a mistake in the title taken from him ; but a 
mistake in the map may occur; supposing a road was marked as the boundary 
on the map, but really it was not so, an error might arise in that way. It is a 
wrong clone, that we ought to avoid. 

iSiS. ^Vhen this little slip has happened, then some other check has been 
devised to endeavour to stop it for the future ? — -Yes ; when we see any danger 
of that kind we try to avoid it. 

1819. Y'ould it be a fair inference that much of what is now called the cum- 
brous machinery of the Court of Chanceiy may have grown up in consequencje 
of the necessity of applying those checks to prevent one man getting hold of 
another man’s property ’?— I think that the Court of Chancery, in proportion to 
its work, makes as many mistakes as we do. 

1820. In proportion to their work, you think they make as many mistakes as 
you dor — 1 do indeed. 

1S21. With reference to the settled estates, if I understand you, you think 
that that would not be a matter which ought to be allowed to come into the 
category ? — I think not. 

1822. If a man is settling his estate in his family without sale, but is going 
to create an entail upon it, or any other matter of ‘that kind, the parties wish to 
ascertain if the estate is his to settle j do you think, under those circumstances, 
when the haste is not so great, you would admit a man to get a Parliamentary 
title to his laud } — I would not. 

1823. liy not? — It is a point tliat we have often considered very' fully. 

One of the reasons is, that it is very desirable that at the same time, with what- 
ever we do, tliere should be the knowledge of notorious transfers of possession. 

It at once challenges all the world to see what is done, and they will find out if 
any mistake is made then ; whereas, if you create a Parliamentary tide, perhaps 
10 years afterwards, a mistake will come out, and a complaint will be made ; 
if you want to give redress, there is no fund for it ; you give it out of the estate; 
you give no Parliameutai-y title. la the ordinary case where these slips occur, 
there is money to pav for them. 

1824. When the estate is all in the possession of lessees occupying, what is 
the patent change that you speak of that shall notify to all mankind a change 
of title f — Every tenant is served with an injunction to make him attoni to the 
new purchaser. 

1B25. That gives no notice to strangers ? — It gives do notice to middlemen 
or strangers ; but if they do find it out, we have a fund to pay them from ; 
whereas in the case of a settled Parliamentary title there is no fund. 

1826. I understood you to say that the reason why you would not allow, in 
the settling of an estate, a Parliamentary title to be given, was, that in the case 
of a sale something passes that is notorious to all the world ? — Yes. 

1827. Where there is no change in the occupation of the land, where it 
is occupied by lessees, what is the thing that is notorious to all the world ? — ^The 
tenant is paying the rent to a new man ; he is refusing to pay the rent to the old 
man. If I am the middleman, I am just the person who soon gets notice that 
the tenant refuses to pay the rent, and says, “ My reversion has been sold.” 

1828. It is immaterial to the tenant whom he pays the rent to? — He must 
pay it to the rightful owner, and he will soon find that out. 

1829. It may be that the party may have no right to take the rent; rever- 
sioners might not have a right ? — Some one will have a right to take the rent, 
and it is a case not likely to happen. If we transferred the possession, the new 
purchaser would find out the mistake, if it were transferred wrongfully. 

1830. Assuming that fraud takes place, and that you are dealing with an 
estate as fee-simple whma it is only a life estate, the reversioner in that case would 

o*34* T 2 have 
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^ c have nothing to do with the rents ?— That is a case that would happen very rarely, 
H.UegMI, Es,„ ^ j i„ danger of doing it ; in Ireland the set- 

siT^e ‘'Tss*' maUryoJr op^^^^ with reference to the sale or dealing with settled 
April 185b. « j t„ t,g exchanged 

1 To what extent?— Pretty much to the extent that is usually done now 
in ordinary conveyances of sale and exchange with proper consent. 

iS?? Mr Grooan?! In regard to the sale of property taking place, how soon 
after tte sale, on the average, is the produce of that sale distributed 1—1 think, 

on the average, four months. - -mt ^ c 

iS^4. Would it be generally longer or shorter r— Most of the money is gene- 
rally paid out within a short time after it comes in; I do not say all, but the 

^?8\*r^With^ reference to the middleman’s interest in your schedule of charges 
on the property, might it not be possible that the whole amount of the money 
would be distributed before he had notice ?- Quite possible, but_ it is not usual. 

1836- Supposing it did occur, what remedy would there be m that case’- 
ll 837 Might it not also be possible, in the statement of the rental, that an 
erroneous statement of the value of the property about to be sold in your Court 
should be entered? — Certainly. 

1838. And if by accident the party whose property was so erroneously entered 
at a higher rent than he paid, or his agent, were ignorant of such entry, and the 
estate was sold accordingly, would that estate so sold be for ever subject to that 
increased rent ? — I think it would. 

1839. That question arose incidentally from an answer of the Master of the 
Rolls, in which he stated that a house which he himself purchased was set down 
at some 20 1 . a year above the actual rent that he was liable to, and he discovered 
it in time and obtained the remedy. Supposing he had not discovered it in time, 
would he have had no remedy? — It could not have happened, because w'e should 
have discovered it at the time of settling the rental; for it is then the Master’s 
duty to see the lease. We first see the lease, but lest there might be endorse- 
ments on the lease on the tenant’s part, we also serve the tenant with notice of 
the manner in which we are going to sell ; and if he objects, we pay the costs of 
his objection, and rectify it. If he does not object when the estate comes to be 
settled, the Master says, “Where is the lease ?” and then it is rectified. 

1840. The schedule of leases of the property is referred to the Master; that 
is done bv the seller’s solicitor? — Yes. 

1 841. That seller’s solicitor, from accident or oversight, represents the property 
as 20 1 . a year above what it is actually ?— The Master says, You must represent 
that lease properly. 

1842. Does the Master check every entry in the tenants’ lease with the lease 
itself? — He is instructed to do so, and I believe he does ; he first looks at the 
lease and ticks it off. 

1 843. If there should have been a reduction of the rental, what is done then ? 
— If there was a reduction of the rental, the tenant would be bound, and would 
be damnified. 

1844. It might occur that the tenant did not hear of it? — It might. 

1845. In that instance he would he bound by it afterwards? — He would be 
bound by it afterwards, unless he found it out in time. 

1846. Then the history of the transaction would be this : a purchaser under 
your Court purchases a house, and he alleges that this house and purchase, that 
he has so made, is represented to him and sold by your authority as producing a 
certain annual rent ; the tenant says, “ It is all wrong ; here is my lease and title ; 
1 will not be liable to it” ? — The tenant has no remedy unless he comes to us. 

1847. Do you imagine that a court of justice would not interfere to prevent 
an oversight of that kind ? — I think not ; the purchaser would be damnified if 
he did not find it out iu time ; the Act is explicit that it is only subject to such 
leases as are mentioned in the schedule to the tenancies. 

1848. I understood you to say that parties to a cause in your Court, when a 

• difficult subject occurs, merely take the opinion of the Commissioner before 

whom the case may arise, knowing that it may come before the whole Court?— 
He is not prepared with counsel, and he says, “ I should like to have your opinion, 
and will consult counsel whether it is worth hearing or not.” 

1849. 
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1549. Is tlie ease that you refer to a general instance ?— It is not the most iU-LowfeHEw 

frequent, but it is very frequent. ’ 

1550. Then the object is to have an opportunity of reconsidering the opinion 

•of a single Judge ? — Yes. 21 April 1856. 

1851. And you consider that appeal from a single Judge’s opinion, whether 

maturely considered or given in this olfiier manner, is most desirable ? Yes. 

1852. In the event of the Bill of the Solicitor-general becoming law, do you 
not consider tliat an appeal from one Judge to the full Court is desirable r —I do. 

1S53. Would you, under any circumstances, permit an appeal from the same 
Judge to the same Judge in the whole Court?— Yes ; I have frequently known 
a Judge, upon re-hearing, alter his decision. 

1854. Unassisted' — Unassisted. 

1855. In constituting a new tribunal and new authorities, would it be pre- 
ferable that that Court of Appeal should invariably consist of more than one 
Judge? — I think it would be better to have two Judges, or three ; the number 
I am not very particular about. 

1856. You see no serious objection to that Court of Appeal consisting of the 
Judge, against whose judgment it is an appeal?— It is merely a re-hearing at 
the pleasure of the party. It happens to be called in the technical language a 
re-hearing. 

1857. That is an appeal from one Judge to the same Judge in another Court? 

— Yes. 

1858. Mr. TV^iteside.] With reference to fraudulent sales, is not the dealing 
with fraudulent sales a question of equity? — Yes. 

1 859. Under this jurisdiction, if a guardian bought an estate from a ward just 
come of age, and got the conveyance under your bit of parchment, does not 
that prevent for ever the possibility of its being rectified ? — 1 think so, if the 
guardian sells it again. 

1560. And annihilates that great branch of equity ? — Yes, unless you come 
personally against the party. 

1561. Uo you agree with the judgment of the Lord Chief Justice of the 
Court of Common Pleas in reference to that property that was sold ? — Yes, I do, 

1862. That was a case in which property was conveyed which you had no 
right to convey? — I will not state it in that way, because two of the Judges of 
the Common Pleas decided that we had aright to convey ; the matter was finally 
decided in equity, and the Chancellor decided that we had a right to convey it ; 
it was ill consequence of a word having slipped out of one deed that ought to 
have been in both. The word and ” was left out at a particular part. 

1863. Do you hold with the opinion expressed by the Chief Justice of the 
Common Pleas as to the effect of the conveyance from the Commissioners of 
Incumbered Estates, that the estate of Lord Monck, he owing not a shilling to 
anybody, would pass under that conveyance? — I do. 

1864. Mr. jFitzgerald.] In reference to extending this power of obtaining a 
Parliamentary title to the case of settled estates, 1 understood you to object to it, 
because there would not be the notoriety of a change of possession; does not the 
same objection occur in the case of a sale of an unincumbered estate when the 
original proprietor of that unincumbered estate is not himself in possession ? — 

Ko ; some one is in possession ; and I think that the public know that there is a 
transfer, and the very auction makes the thing public. 

1S65. In the case of the sale of an unincumbered estate, you do not contem- 
plate that sale being by auction, do you? — Yes, generally speaking. 

1866. If I enter into a contract to sell my unincumbered estate 10 B., do you 
contemplate putting me to the trouble and expense of an auction? — No; but 
there would be very great precaution necessary to prevent a fraud. 

1867. In such a case would not the same objection apply to the case of a sale 
from A. to B. that you held would apply to a settled estate ? — ^Yes, 

1868. lu the case of settling estates could not you have every other formality, 
as regards advertisements and notices, as would also be requisite in the case of a 
sale of unincumbered property? — Yes ; but when you have adopted all the pre- 
camions that are necessary, it would be found that the thing would never be 
adopted ? — I would not give a power that I think would never be made an honest 
use of ; it would be of no public use, and no honest private use. 
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MEMBERS PRESENT. 



Mr. Attorney-Geuersil for Ireland. 
Sir James Graham. 

Mr. Grogan. 

Mr. Edward Ellice. 

Mr. Henry Herbert 
Mr. Macartney. 



Mr. Whiteside. 
Viscount Monck. 
Mr. Henley. 

Mr. De Vere. 

Sir Ei'skine Perry. 
Mr. Kirk. 



Mr. ATTORNEY-GENERAL FOR IRELAND, in the Chair. 



Jere^niah John Murphy, Esq., called in; and Examined. 



1869. Chah'man^ YOU are one of the Masters of the Court of Chancery in 
Ireland ? — Yes. 

1870. I believe you were a Master before Sir John Romilly’s Act of 1851 
came into force? — I was appointed on the 8lh of August 1846, and his Act 
came into force on the 14th August 1850. 

1 871. So that of course you have had an opportunity of seeing the practice in 
the Masters’ Office under the old system, and also since the new system has been 
established ? — Yes, I have. 

1872. Sir J. Graham^ In 1848 there was a petition from Lord Blayney 
to the Court of Chancery to enable him to sell certain property ? — There was. 

1873. Cy what Judge was that petition considered? — By the Master of the 
Rolls ; it was referred by the Master of the Rolls to me as Master in the matter. 

1 874. Have you seen a report of the case ?— I have ; I read it on Saturday 
last. It is in the 11th volume of the Irish Law, page 183. 

1 875. The marginal note to that case is erroneous, is not it ? — It is. 

1876. The report did not recommend a sale, did it?— The report recom- 
mended a sale in a very equivocal way ; that is, the report answered the 
reference as it was made by the Master of the Rolls. The Master of the 
Rolls made a reference, as well as I can recollect, whether having regard to two 
particular matters; viz., the value of the lands, tenements, and premises, 
and the amount of the incumbrances and charges affecting the same, it was 
expedient^ that the contract for sale should be carried into effect. As there 
was nothing in the Act of Parliament itself to prevent such sale, and as I was 

ministerially in making those inquiries, I was bound to state to 
the Master of the Rolls the value of the lands, and also the amount of the 
incumbrances, and the expediency of a sale in this regard, leaving it to the court 
to determine whether a sale should take place ; my own judgment being, that 
no sale should take place under the circumstances. I therefore, at the con- 
clusion of my report,^ carefully called the attention of the Master of the Rolls to 
the lact of there being limitation to unborn persons, and my own judgment 
was, that if I had to decide upon the matter j udicially, and not merely minis- 
terially, I should not have confirmed or assented to the sale. 

the judgment of the Master of the Rolls upon your report? 
r. Reilly , the secretary of the Master of the Rolls, informed me on Saturday, 
Hiat upon the return of my report, the Master of the Rolls refused to approve of 



1878. Have you read this document, which 
the Master -of the Rolls ? — I have read it. 



purports to be the judgment of 



1879. Have 
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1 879. Have you any doubt of its accuracy ? — None whatever. 

1550. He dismissed the petition, did he not ? — He did. 

1551. And refused the application for sale r— He refused the application for 



J, J. Murphy, Esq. 
24. April 1856. 



iSSi2. The Incumbered Estates Act had not then passed? — The Incumbered 
Estates Court Act had not then passed. 

1S83. And Lord Blayney obtained from that court a power of sale, which the 
:Mastcr of the Rolls had refused to liim?~So I understand. 

1 8S4. Chairman.'] At present, acting under a combined system, you both act 
as Master upon references made to you in the ordinary way by the’ Lord Chan- 
cellor and the Master of the Roils, and you also exercise jurisdiction under the 
lath section of Sir John Komilly’s Act? — Yes. 

18S.5. In acting under the loth section of Sir John Roinilly’s Act, when tlie 
Chancellor pronounces his fiat upon petitions presented to him, jmur jurisdic- 
tion arises, and you continue to have the sole conduct of the cause down to its 
termination, subject to an appeal from any part of your decision ? — Yes. 

1SS6. The only part of the suit that you do not dispose of when acting under 
tlie loili section of Sir John Romilly’s Act is the distribution of tlie fund in 
court ? — That is the only part of the substance of the relief prayed, or the suit, 
that we do not dispose of ; but there are other matters which we cannot dispose 
of, which appear to be requisite, in order to the prompt administration of the 
Act, namely, we cannot direct parties to be served out of the jurisdiction ; we 
cannot substitute service on such parties; we cannot make any order to amend, 
nor have we liberty to authorise a parry to file a supplemental petition ; and 
in that way we feel ourselves impeded, otherwise we could act much more 
promptly, and could dispose of the petitions within one half of the time that they 
now take in many cases. 

1S87. Those defects in your jurisdiction impede the operation of the Act in 
tlie Master’s Office ? — Certainly ; I have often had petitions before me which 
came before me in the commencement of August, for I always took them up 
tlie instant they came in, in order to give directions, so as to have those direc- 
tions carried out during tlie vacation, that is, by means of advertisements aud 
other matters, and the preparation of accounts. I liave often felt myself impeded 
by the want of that particular jurisdiction of directing a necessary party out 
of the jurisdiction to be served. We can not take important accounts according 
to ihe practice of the court, in the absence of such necessary party ; therefore 
I made a rule that an application should be made to tlie court. If the Chan- 
cellor and the Master of the Rolls were not sitting, then of course there could 
be no application. The application is made in open court, and by counsel, until 
November Term. 

1888. Take a case out of your own office ; in order to remedy these defects, 
it is necessary in certain stages of the cause to make special application to the 
Lord Chancellor or to the Master of the Rolls? — Yes. 

18S9. Aud those are particulars with regard to which you think the Master 
could as well pronounce the order as in any other stage of the cause? — Yes. 

1S90. In carrying out the procedure of the court under the old system, do 
you preserve unaffected the old system ; under the old system you made certain 
inquiries, reporting back to the Master of the Rolls, and he deciding on the 
case : — We cannot avoid that, because we have a code of rules still in operation, 
as regards the old system, with respect to all matters not within tlie 15 lh section 
of the Chancery Regulation Act. These are the general orders and rules revised 
by Lord St. Leonards in 1843 , so that we have two systems to administer. 
Upon references from the Lord Chancellor or the Master of the Rolls, we are 
bound up by Uiose rules of 1843 , aud in other matters we are left to our own 
discretion to a considerable extent, with the aid of rules that we have thought 
it right to make. 

ibgi. \Vith the exception, of cases coming within the 15th section, all the 
other business of the court is administered according to the old system, by 
reference to the Master ?— Yes. 

^^92* According to the present'system, in the case of a sale of land in the 
Masterls. Office, does the Master investigate the title to the land at all, so as to 
see that the title is a good one ? — I always do so most carefully ; and there are- 
abundant opportunities of. doing so I will explain the practice. Suppose it be 
fiitner under the-general jurisdiction, under a decree of the courts where a sale 
P-34‘ T4 ^ 
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J.J.Murph^, is directed, or the case of a sale directed by the Master. Under the old jiirisdic- 
■ . . — tion, in general cause petition, an application must be made to the court for a 
24 April 1856. reference to the Master, to approve and .settle the conditions of sale. And the 
Master of the Rolls very properly introduced an addition to orders of that kind 
which had not existed before ; namely, that the Master, in proceeding on that 
reference, should not merely settle the conditions of sale specified in the notice, 
but should also add such other conditions as appeared to him to be expedient 
and proper. Therefore it was necessarily the duty of any Master not only to see 
whether the conditions proposed were proper, but also to ascertain and satisfy 
himself whether any other conditions might not be expedient or necessary'; 
accordingly, I have never yet disposed of the conditions of sale without requiring 
the attendance of counsel. I have always required counsel to state to me the 
entire substance of the abstract from beginning to end, and scarcely a case has 
occurred in that investigation, noted at the time (unless it is sufficiently short to 
carry in my mind the short title, I note, when the matter is proceeding, what 
tile particulars of the title are), in which I have not myself suggested, and been 
obliged to suggest, other conditions of sale. This necessarily involves public 
investigation, and a specific discussion upon the title. Besides, I may say in the 
first place, that the Master, who has either taken an account under the order of 
reference, or has made up his order for incumbrances, necessarily has had the 
specific incumbrances, and the whole character of the estate, and the title before 
him ; he considers first those specific incumbrances, how far they may be liens 
upon the land ; and in fact he must, in the first instance, in that way have the 
title before him for consideration. Afterwards, in the second place, upon either 
a reference to the present conditions of sale, or upon the notice before me, under 
the 15 th section, I always inquire and ascertain, to my own satisfaction, whether 
the conditions of sale proposed by counsel ai e proper or satisfactory ; and I may 
say that I almost invariably investigate that, so as to add and suggest some other 
conditions of sale. 



1893. Are not the conditions of sale rather to provide against objections 
being taken to the title, and to protect a title that may not be good, than for 
any other purpose ? — They are ; but at the same time, you must investigate the 
title in order to see what protection it requires. 

1894. I want to ascertain whether you, as Master, read the abstract of title 
that is brought into your office, and consider that abstract with a view to see 
whether the title presented is a perfect and good title ?— Yes, in the third stage 
I always do ; though it appears by the 130 th general rule that that was scarcely 
contemplated. The Masters are acting in all these matters under the strict rules 
of the court, which all received the sanction and revision of Lord St. Leonards; 
the 138 th general rule directs that no lands shall be put up for sale without the 
opinion of counsel being obtained, and when this opinion containing certain 
matters has been ascertained, “ the Master shall inspect the abstract, and certify 
thereon, ffiat, as far as he can judge, it is substantially a compliance with this 
order, and the Master shall not sign any advertisement for the sale of the lands 
It he has any doubt as to the correctness of the abstract.” Now, it would appear 
trom this rule, that it was not the intention of the framers of it to throw 
absolutely upon the Mastm the exact investigation of the title ; however, consi- 
dering that I had to certify the title, I always required, even after the previous 
investigation connected with the settlement of tie conditions of sale, that an 
abstract should be sent to me a certain number of days before the summons came 
on for the purnose of certifying it ; I always read every abstract of title, and care- 
fully considered it ; then, when the summons came on, having read the abstract,, 
noted It myself, and considered it in the meanwhile, and having seen that it 
was m all respects proper, that all the proper parties were before the court, and 

proceed to sell, then if there was any question, I dis- 
cussed It with the counsel, had the doubts removed, and having satisfied myself 

of kw XoTf “? ’•?, “ ^bstlnoe and in point 

of law, then, and not till then, did I ever certify ; after this investigation I have 
sometimes repudiated the title, and refused to proceed to a sale. ^ 

1895. It in that investigation in your office any blot on the title appeared, 
you endeavonred to guard against it by a condition of sale ’—Yes, pLided 

Court r I?® The practic^e of the 

Court of Chancery rs never to sell what it knows to be a bad title: but there 
are certain difficulties m the way of evidence, certain impediments as to requiriny 
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in a leasehold the person selling to show the title of the head landlord ; hat if I 
see that the title is essentially a had title, I always refused to sell ; the court 
never guarantees a title, but it will never sell land with a bad title 

1S96. Distinguishing between an absolutely bad title and a title which has 
a hlot or cloud upon it, you guard against a blot, but you refuse to sell property 
with a bad title : — Certainly. ^ j 

JS97. Is the practice uniform in the offices of the other four Masters, to 
investigrate in the same manner as you have described with reference to your- 
self? — Master Brooke does, to a certain extent, but not quite tlie same.' He 
investigates the matter in court, discusses it with the counsel, has the deeds 
before him, and then he certifies it; but I always require an abstract 1 j be sent 
to me before, and I read it carefully, and note it in every wav that appears to 
me right. 

1898. I judge, from the statement of Mr. Henn, that lie adopts a different 
system, and also Mr. Litton and Mr. Lyle r— It appears they throw the respon- 
sibility upon the counsel, taking a general view of the abstract. 

1899. After having gone to the expense of this investigation in vour office, 
with a view to ascertain whether the title is a good one or not, and *if there is 
a blot upon the title, to guard against it, still your sale gives no title to the pur- 
chaser if it should turn out a bad title afterwards? — Not against tlie whole 
world ; but as against all persons who are substantive parties, or who otherwise 
intervene in the cause, it does give a title. 

1900. In the investigation in your office, do you investigate at all the state 
of the tenancies ? — No, I do not investigate at all the state of the tenancies, 
e.xcept in this way, that I require the abstract and the rental to be compared, to 
see whac tenants’ leases we have, then to see that they are all rightly repre- 
sented ; and I never approve of an abstract (though it is too'’ much the 
habit in Ireland to do so) without requiring a specification of the tenants’ leases, 
without seeing whether they are forthcoming, and, if not, what secondarv 
evidence can be obtained; and, if necessary^, I require the tenants’ leases to be 
produced where there are no counterparts in the office. 

1901. There is nothing on the face of the conveyance, or otherwise, in the 
Court of Chancery, at present, that will bind the tenant? — No. 

1902. Have you referred to the Bills which are before the Committee, one of 
which is a Bill intituled “Court of Chancery (Ireland) Bill,” brought in bv 
myself and the Chief Secretary for Ireland, and also the Bills of the Honourable 
Member for Enniskillen? — ^Yes. 



1903. Have you turned your attention to Part 5 of my Bill, that is the sale, 
partition, and exchange of real estates; in other words, that portion of the Bill 
by which it is intended to give to the Court of Chancery the power to sell, in the 
first instance, incumbered estates, to give it all the powei*s wliich are at present 
exercised by the Incumbered Estates Court. Forming your opinion, as au expe- 
rienced officer of the Court of Chancery, do you consider it right that the Court 
of Chancery should be armed with those powers? — Certainly : 1 consider it right 
that the Court of Chancery should be armed with the fullest powers to sell 
incumbered estates with au indefeasible title. 

1904. You see at once the great defect that exists in the present jurisdiction, 
that all the expense that has been gone to of investigating any title, even in tlie 
qualified way you describe it, turns out, to a certain extent, to be useless, as no 
indefeasible title is given? — To a certain extent, in the abstract, it is so; but 
there are very few instances upon record of any of those titles having been 
questioned. 

Have you not had, judging from your experience as a practising 
barrister in Chancery, and as a Master afterwards, a great many cases in which 
after a person has become a purchaser, and had absolutely bought and paid in 
his money, he has been discharged from his purchase on account of a defect of 
title Yes. 



1906. The Court of Chancery could not carry out the sale, defects appearing 
which it could not guard against ? — It could not. 

1907. Supposing a person at present to purchase under the Court of Chancery, 
he has not, if he comes to sell again, any root to bis title upon which he can 
^fely go, in the same way that he has if he gets a conveyance from the Incum- 
I>^d Estates Court ? — Perhaps in the abstract he has not ; but at the same time, 
■where there has been a sale under the Court of Chancery, I almost always see 

0.34. XJ ' that 



J. J. Murphy, Esq. 
2+ .April 1856. 
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J.J. Murphy, that a condition of sale to the effect, that the purchaser shall not be entitled to 

require the vendor to shew any title anterior to the Chancery conveyance intro- 

24. April 1856. duced and acceded to, particularly where the sale has taken place more than eight 
or ten years j but there are those impediments. It is perfectly plain, that it 
would be very desireable to remove all these difficulties and to insure to the 
purchaser a clear and indefeasible title as regards incumbered estates sold by 
the court. 

1908. Since the Incumbered Estates Court Act, that is the Act of November 
1849 , came into operation, about how many sales of land have been carried out 
that is, completed, in your office ? — I do not know. 

1909. I believe I am right in stating, that the sales, since the Act came into 
operation, have been comparatively few? — They have been veiy few. 

1910. And ill many instances you are aware, that after the proceedings have 
been carried on in your office, and a sale has been refused, the proceedings have 
been taken into the Incumbered Estates Court with a view to sell the same land 
with a perfect title ?— Certainly. 

lyii. From that and other causes, the sales in Chancery since the Incum- 
bered Estates Act came into operation have been very few, and very exceptional ? 
— Comparatively very few. 

1912. Supposing a jurisdiction to sell estates, with an indefeasible title, was 
given to the Masters of the Court of Chancery, have you any staff that would 
euable you to work out such new jurisdiction? — We have neither staff nor 
space. 

1913. At present, in fact, when you describe your examination of abstracts, 
it is a personal examination, by yourself, without any aid ? — It is a personal 
examination by myself, without any aid. 

1914. I believe that the only officer attached to the court is the officer known 
as Master’s Examiner ? — There is the Master’s Examiner, and also the assistant 
clerk. 

1915. The Master’s Examiner has not anytliing but ministerial duties to per- 
form ?— He has scarcely anything beyond ministerial duties to perform, but these 
it will be observed, are, in my office, very important; I thought it right to prch 
vide a statement of the duties of the Master’s Examiner, the assistant clerk, 
and the scrivenery clerk, which with the permission of the Committee, I will 
deliver in. 



[The same were delivered in, and are as follow .•] 

DniiES performed by Master’s Examiner in Master Murphy's Office. 

1 . To sign every summons which has been entered in the Master’s long or short Hst, 

cailing on the parties to attend before him. ® > 

2 . To vou(J_and tot^ Receivers’ accounts, and committees and guardians’ accounts, as 
^on ^lodged m ffie office, pre-nouely to their appearing in the .Master’s Kst, and to mark 

^ ^ Keoeiveifor payments made by Mm since passing 

all snob charges and discharges, as the 
^ Ptovin*, and mark the 

(Mferent receipts. TOnchera, &e,, as produced by the parties. “ ^ 

solidtor, or Lis clerk, every report and order to be signed by the 
Master previous to the transmission of same to the Register’s office. ° ^ 

6 . To take affidavits, swearing the parties as to the truth of same. 

outih*^sMoM "'ll™ aii^ected by the Master, and to write 

u T 7 “''eral tenants of the amount 

ot lease money to be paid by them, to receive same, to attend at the stamp office, and 
bespeak and obtain the proper stamps, to prepare the leases and engross them, and attend 

SeeSty 

recognisanee is specially directed to prepare and engross same, to 

S • a’ an? afterwards to 

enrol same m the office of Clerk of the Recognisances. 

9 . On ffie occasion of approving of tenant by proposal, on receipt of the lease money, to 
enter such proposal duly approved in ffie letting book, and then to attend at stamp office 
NiSnbe?7 ^ prepare and engross lease, and perform the other duties mentioned in 

10 . To 
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10. To receive ail muniments of title, original deeds, and documents, mercantile books. 
&c., directed to be lodged in the office ; to enter in muniment book or index, the name of 
tlie name of the cause and matter in which same are lodged ; to lodge same in muniment 
office, and to give out same to purchasers, or other parties entitled, when directed bv order 
of the court or of the Master. 

1 1. To receive the fees paid into the office by the suitors, to enter same in my cash book’ 
and to account for and lodge my balances in Bank of Ireland to the credit of 'Suitors Fee 
Fund Account, once in every month. 

12. To attend on the different parties who are entitled by service of the usual notice, to 
inspect the several title deeds, &c., lodged in the office, and be present during sudi 
inspection. 

13. Generally to superintend the business of the office. 

TJ'm. JDl. Murphy, Examiner. 



Duties performed by the Assistant Clerk in the Office oi Jeremiah J. Murphy, Esq., 
iM aster in Chancery. 

1. RECEivixa all copies of orders of reference directed to the Master, and marking 
receipt of same on back. 

2. Entering all smnmonses or notices for the respective days appointed for the pro- 
ceeding under each of said orders, and initiating such summonses previous to the signing 
by Masters Examiner. 

3. Examining all receivers, guardians, and sequestrators’ accounts, according as they 
come in for lodgment previous to giving summons, to pass same, to see that they .are pre- 
pared according to the prescribed form directed by the Masters. 

4. Entering all summonses for the days stated in summons, to proceed to pass said 
accounts before the Master. 

5. Entering all other summonses and adjournment of summonses for the days stated iu 
such summonses, to proceed on receivers, guardians, or sequestrators’ statement of facts, 
or otherwise, as may become necessary in the progress of each cause or matter. 

6. Entering the lodgnrent all receivers, guardians, or sequestrators’ accounts in a book 
ordered by the court to oe kept for that purpose. 

7. Entering the clay of lodging all receivers, &c., state of facts, the lodgmg of all 
charges, discharges, and drafts, personal interrogatories, when a summons becomes necessary 
to settle such drafts by the Master. 

8. Entering the day of filing of all Master’s reports and orders, when same are signed by 
the Master. 

9. Examining all approbations of transfers of stock, investments of cash, or balances on 
receivers’ accounts, initiating same previous to Master’s signature. 

10. Entering all sales and lettings for the respective days same are to be held. 

11. On the days that each sale or letting is appointed to take place, entering the entire 
of the postings for such sale or letting in tbe Master’s sale or letting book, previous to such 
sale or letting taking place. 

12. Attending the Master on such sales and lettings with sale or letting book, and taking 
down the biddings on such sales or lettings. 

13. Comparing certificates of all such sales and lettings, to see that they are accurately 
prepared from the Master’s sale or letting book (by those requiring same), prerious to 
Master’s signature thereto. 

14. When the Master certifies all receivers, sequestrators, or guardians’ accounts, 
entering the date of all such certificates in the receivers’ book (with very few exceptions, 
such as where the Examiner personally attends the Master, to get some particular certificate 
signed) ; also entering the balances certified to be eitber due by or to such receiver, &c., 
and also tbe order made by the Master on each such certificate. 

15. Taking down from theii- respective bundles tbe different documents required by the 
Master to be laid before him on the hearing of each cause or matter, in both tbe long and 
Mort cause list for each day ; returning same to their respective bundles at the end of each 
day when Master rises. 

. 16. Searching for charges, discharges, state of fact, receivers’ accounts, &c., for the 
^tispectiou of the different persons requiring to see same. 

^•34* U 2 17- Comparing 



*7. J. Murphy, Esq 
34 -\pril 1356. 
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17. Comparino- anr orders made by the Master (not under the lotli section of the Court 
of Cliancery (Ireland) Relation Act), when such orders are entered by the solicitors or 
their clerks in the Master’s order book, such duty of entenng is ob iged to be imposed oa 
the solicitor, in consequence of the want of a sufficient staff m the M aster s omce. 



List of Duties performed by Scrivenery Clerk in Master Murphy s Office. 

]. Taking directions for copies of all documents lodged in Master’s Office, taking same 
out of their respective places, and when copied returning them, and marking the number 
of sheets ou the attested copy, and returning same to the Examiner. 

2. Taking directions for engrossment of all reports, and seeing that the notice of lodge- 
ment of draft lias been served, and initialed by proper officer. 

3. Taking directions for the engrossment of Master’s orders, and seeing that they are fit 
for his signature. 

4. Comparing reports and orders with solicitors, when Examiner is otherwise engaged, 
and not able to do so. 

5. Attending Master for the purpose of getting his signature to engrossment of reports 
and orders. 

6. Filing reports, orders, receivers, guardians and committee’s accounts, in the respective 
offices of the register and secretary of lunatics, when same are signed by the Master, and 
marking on the drafts the day of filing, and returning same to the assistant clerk, for the 
purpose of entering the filing of same. 

7. Generally assisting every day in the business of the office; and, when the assistant 
clerk is engaged wiih the Master, doing liis business along with my own. 

Edward Baker, 

Scrivenery Clerk in Master Murphy’s Office. 

1916. You have given your opinion as to the propriety of arming the Court 
of Chancery in some shape or other with a power to sell incumbei’ed estates ; 
have you turned your attention to the propriety of giving it a like power in the 
case of unincumbered estates? — Yes. 

1917. Will you be good enough to give the Committee the opinion you have 
formed upon that subject ? — In the first place, I may state that I believe there 
are very few unincum bered estates in Ireland ; but it appears to me that it would 
be contrary, to a certain extent, to general public principles, unless there was a 
necessity for it, as in the case of an incumbered estate, that unincumbered estaks 
should be sold through the operation of the Judges, and with a great increase of 
expense of staff, and otherwise, necessarily thrown upon the country. I do not 
see why the Court of Chancery, or any other court, should be a kind of expensive 
market for land, which there is no absolute occasion to sell. 

1918. Is the only reason for your advising against giving the Court of 
Cliancery this new jurisdiction the expense which it would entail ? — No. Upon 
principle, I do not think that the State is at all bound to provide for, or that it is 
the proper function of the judicature of the country, to assist in the selling of 
unincumbered estates. It appears to me, upon principle, in the first instance, that 
that is not expedient or necessary. 

1919. You are aware that at the present moment, according to the existing 
law, the owner of an incumbered estate worth 10,000 1 ., but which has au incum- 
brance upon it of 1,000 1 ., may go into the Incumbered Estates Court, and sell 
the whole of that estate with an indefeasible title?— I believe not; unless it be 
under a receiver; 1 fancy that it must be incumbered to a certain extent. 

1 920. Or the interest must be in arrear ? — Or the interest must be in arrear. 

1921. By law, at the present moment, if there is a receiver, or-the interest is 
in arrear, or the interest of the incumbrance-exceeds half the income of the estate, 
he may go in as a volunteer, and present a petition to sell his own estate ?— He 
may. 

1022. Can you state any reason why the owner of- a. partially incumbered 
estate should have the right to set the court in motion, and sell that estate with 
an indefeasible title, whilst the owner of an -unincumbered estate should not have 
that right.' — I fancy that there is this objection, that it. is better- in the fitst 
instance to see how you can work on with what appeals to me to be the legiti- 
mate 
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mate and necessary purposes of legislation upon such a subject with any judi- 
cature that you can provide. My own opinion is, that you will find 'in the 
general class of business to be done (what is called Chancery business proper), 
and in any portion of the duty you may delegate to any Judges or Vice-Chan- 
cellors, with reference to the disposal of incumbered estates, quite enou"-li for 
them to do ; and that is all, as it appears to me, that you can be reasonably called 
upon to provide for. 

19123. That would be rather an objection to the staff and the expense than an 
objection to the principle ; would you approve of giving to the Court of Chancery 
power to sell with an indefeasible title in all cases, at one sale, at present?-— 
I would. 

19C4. If a testator makes bis will, aud directs tiiat his estate shall be sold, any 
party claiming under that will, and instituting a suit to carry out its trusts, can 
compel the Court of Chancery to sell that estate, though it does not owe 1 j.?— 
Yes; it is the ancient jurisdiction of the court in carrying writs into execution. 

1925. Assuming that the Court of Chancery was to' get tliis power of giving 
an indefeasible title, there would be a numerous class of cases in which parties 
could, without incumbrances, compel that court to sell for them ? — Yes ; some. 

1926. We might illustrate that by a great many other instances, and you 
would only except from the rule the unincumbered proprietor wliodidnot devise 
some means of settinp; in operation the Court of Chancery to sell his estate for 
him- — Of course, if you make a will, if you introduce a power of sale or 
exchange, you can direct it, and set it in operation ; but I do uot see why an 
unincumbered proprietor should have that power. I would only sell for incum- 
brances, or in suits where on application to the Court of Chancery you could 
carry out the trusts of any will or any instrument directing a sale ; but as to 
any party privately going in, wanting merely to transfer his estate, and using 
the machinery of the court for the purpose, I do not think that it would be right. 

1927. Confining your opinion to the case of sales, you would not 

approve of giving the. court power to sell, in such cases, with an indefeasible 
title?— I think that it would be dangerous, and I think that it would be unne- 
cessary to do so; and, further, I think tliat you will increase your staff and 
expense to such an enormous extent that, in point of fact, the exercise of a juris- 
diction of that kind would probably interfere with the carrying on of what appears 
to me to be the more legitimate business of the court. 

1928. When you speak of the amount of business, and the e.xpense, that must 
depend upon the amount of new business which the new jurisdiction would 
create. Have you taken anv means at all to ascertain what the probable amount 
of new business might be which would be created by the sale of unincumbered 
estates? — I have not ; my attention has not been directed to the matter further 
than reading tlieBill. 

1929. Of course the amount of that business would be considerably reduced, 
if the opinion which }'ou gave a short time back was correct, that there are very 
few unincumbered estates in Ireland ? — No doubt of it. 

1930. If any checks were imposed upon the exercise of this new contemplated 
power of selling an unincumbered estate, such as, for instance, that a small per 
eentage should be deducted from the purchase-money or otherwise, would that 
alter your opinion ? — I think it would be right to guard in every way; first, 
that it is a bona fide sale, and then to put some check, in the shape of fees, or 
further additional expenses ; but this would not alter my opinion. 

1931. Would it be less objectionable, supposing it was guarded by checks of 
that kind to prevent its being abused ? — It would. 

1932. In reference to the amount of new business which this plan would 
generate, we may assume that in case the purchase-money was under 1,000 it 
would not come into the Court of Chancery r — I do not know that it would not. 

’933- A party having a small estate, the purchase-money of which would be 
800 /., would rather get what he could, guarding himself by the conditions of 
sale, than come into the Court of Chancery, and pay all the expense of selling an 
indefeasible title? — I am not so sure of that; I think that the expense w'ould 
not deter parties, because the purchaser might require it, and I think the purchaser 
would be very likely to require it, if there were an easy court at a moderate 
expense! by means of which the matter might be effected. He would say, I fancy, 
I cannot be perfectly safe without this; the costs will only- be so .much, and 
therefore you had better do it, 

0.34. U3 1934. Supposing 
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J.J. Murphy, 1934. Supposing in selling an estate of the value of 1,000 the expense of 

procuring an indefeasible title in Chancery would be 10 per cent., do you think 

S4 April 1856. that the vendor would agree to give an indefeasible title at such an expense as- 
that? — I think that he would, if he wanted to sell his estate; if he wanted to 
exchange, then the expense would be settled between the parties ; butifhe wanted 
to sell, he would want to raise money for the purpose of investing or applying 
it otherwise. In a case like that he would be required, and would not iiesitate 
to so into any court that would enable him to give to the purchaser a satisfactory 
title. 

193.5. Assuming that he wants to sell his estate bond fide for the highest piice 
that he can get, and that the expense of selling in the Court of Chancery would 
be equal to 10 per cent, of the purchase-money, do you think that the vendor 
would agree to give 10 percent., paying for the indefeasible title a tenth of the 
purchase-money? — It would depend upon the value attached at the time to a 
perfectly unincumbered estate and a Parliamentary title. There may be a great 
value set upon it at one time, and perhaps there may not be so much afterwards. 
Perhaps if parties saw that the title was perfectly good, and perfectly unincum- 
bered, they might be satisfied, and might not require it; but I fancy that in 19 
cases out of 20 the purchasers would require it- 

1936. If that is your view, of course you must come to that conclusion upon 
the supposition that they would set such a value upon an indefeasible title, that 
it would become an element of the contract? — Yes, it would make it an element 
of the contract ; and I make no doubt that, particularly in small sales, where 
parties wanted to give perhaps the greater part of their means, they would like 
to have a secure indefeasible title. 

’ 937- U seems to flow also from that, that the value of an estate with an inde- 
feasible title must be very much above the value of an estate sold under other 
circumstances? — It may be so ; everything depends upon the state of the market 
at the time ; I have seen as high sums of money given for estates sold in the 
Court of Chancery, even pending these proceedings, as were obtained in the 
Incumbered Estates Court, and even higher prices; it will depend altogether 
upon the person’s knowledge of the title, the position of the land, and the in- 
terest that the purchaser may have in getting it. 

1938. Can you refer by name to a case in which an estate sold in the Court 
of Chancery fetched a higher price than it would have done in the Incumbered 
Estates Court^?— As to referring by name to any cases, it appears that the pur- 
chase-money in the case of the Biessington estate was very large ; probablv the 
purchasers paid 24 or 25 years’ purchase in a great many instances, and some- 
times more, and I fancy thev would not have paid more in the Incumbered 
Estates Court. 



^39- -Are you not aware that the Biessington estate was sold under an Act 
of Parliament ? — Yes. I had a case before myself, in which I found that the 
bidders appeared to have made up their minds not to give more than a certain 
sum. There were a number of purchasers, aud they appeared to me to have made 
up their minds not to give more than a certain sum, about 13 or 14 years’ pur- 
chase ; I refused to take that, being perfectly satisfied that the estate was worth 
20 years purchase, the estate being situated in the north of Ireland. The bidders 
were very angry with me, and said that the Incumbered Estates Court would 
have sold the estate before half the time had elapsed that we were discussing 
It ; and they said they would not give one fraction more than 14 years’ purchase, 
that they had been brought up to bid, and that it was quite a delusion our not 
setting the estate up to the highest bidder ; I said that I would not let the estate 
go at that price; I was perfectly satisfied that it was worth 20 years’ pur- 
chase, and 1 adjourned the sale peremptorily. They came to me in about an 
hour or two afterwards and asked me to put it up again ; I did so, and eveiy 
portion ot estate fetched from 19 to 23 years’ purchase. I am satisfied that if 
that estate had been in the Incumbered Estates Court it would have been sold 
two h^ours before for 13 or 14 years’ purchase ; so that the estate brought a great 
deal more m the Court of Chancery than it would have brought at the time in 
the Incumbered Estates Court. ® v uc i xn 

.JIfn instances, do you come to the conclusion that the 

Incumbered Estates Court have been anything but beneficial?— I 
think Aat a great many of them have been precipitated and hurried on. At the 
present time, I believe, much greater care and caution are exercised, but I am 

perfectly 
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perfectly satisfied that a g-reat many sales were at first precipitated most 
rumously. 

1941. What was the date of that sale to which you have last referred^— 
March 1851. 



1942. Had you any sales of land in your office in the last year r Yes. 

1943. How many? — I believe very I'eiv. 

J944. Had you 10 ? — I should say that I had. 

1945. Had you one a month ? — Yes. 

1946. With' reference to Part 7 of tlie Bill, in which tlie abolition of the 

Incumbered Estates Court is proposed, have you considered that part of the 
Bill ? — Y'es. ^ 



1947. In your judgment, is it a wise measure to abolish the Incumbered 

Estates Court, and transfer its powers to the Court of Chancery ? I think it is a 

wise measure to abolish the special jurisdiction of the Incumbered Estates 
Court and to transfer it to the Court of Chanceiy, provided you do not transfer to 
the Court of Chancery all the arrears now existing in the Incumbered Estates 
Court, for by that you would clog the Court of Chancery irremediably. 

104S. Provided you do not transfer the arrears, in your judgment would it 
be better not to interfere with the Incumbered Estates Court at ah, but to allow 
its powers of sale to expire, as they will do in July next, and allow’ the power of 
the court altogether to cease in two years and a half, or three years, which is 
tiie period which is fixed by law, and ti-ansfer only the new business to the 
Court of Chanceiy • — So it would appear to me ; I am afraid that you would 
find the Court of Chancery perfectly swamped by the great arrear of business 
now existing in the Incumbered Estates Court in addition to its own business 

1949. Your view is that the Incumbered Estates Court, as it at present exists 
should be allowed to exist, but you would clothe the Court of Chancery with the 
power of selling incumbered estates with a Parliamentary title ?— That is mv 
view. ^ 



J . J, Murphy, Esq, 
24 April 1856. 



1950. You have referred to Part 1 of the Bill, by which it is proposed to abo- 
lish the system of Masters, and to create two or more Vice-Chancellors in the 
place of the Masters, giving those Vice-Chancellors an efficient staff in tlie shape 
ot chief and junior clerks ; do yon approve of that plan ? — I do approve of it ,■ 
I think it is quite right, and it is very important. I understand that it has 
worked very well in England ; I see that that is the statement of Lord St. 
Leonards ; and as the plan has worked very well in England, I make no doubt 
that it ■would be useful to act upon it in Ireland also. 

^95*- You have the additional advantage of approaching to something like 
a uniform practice in the two countries - —Certainly. We are quite at sea now, 
lor want of a uniformity of practice. I would adopt, as far as 1 could, the prac- 
tice of England, in order that the Judges and the Bar might, from the decisions 
as reported, have something to guide them. 

1952. At present, in Ireland, you have the general system of the court work- 
ing under Lord St. Leonards’ rules, with the addition, irom time to time, of new 
codes of rules by the present Chancellor, and also the system under the 15th 
^^lon ofSir John Romilly's Act, with the varying practice in the Masters’ 
Uihce — Yes, we have all those rules, and it would be quite right and highly 
expedient to render the jurisdiction in some way or other uniform, but, above all 
things, to assimilate it as much as possible to the English practice. 

Jy53* From your experience, you have formed some judgment upon the 
€-xpediency of charging one Judge with the conduct of a cause, and all the power 
p conduct it from its inception to its final termination? — I think it is very 
^ charge him with the conduct of the cause. Its general supervision 
chief clerk, under the direction of the Judge, and the Judge 
s ou d si»n and approve of every order or certificate made by the chief clerk. 

, .^954- And you would take care, as far as is practicable, to guard against the 
w effect, a Master?— Yes; and in that respect I think it 

ou a be very important "that, instead of leaving to every separate Vice-Chan- 
what duties he should transfer to his clerk, it should be directed or 
provided that a table of duties should, in the first instance, be settled by the Lord 
f Master of the Rolls, and the Vice-Chancellors, and that this 

1 general duties should be hung up by all the chief clerks ; for it will 

hia confusion in Ireland if one Judge transfers one class of duties to 

clerk, and another Judge transfers another class of duties to his chief 
°-34. u 4 clerk. 
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clerk The public will complain of not knowing where they are to go, or what 
they are to do. It would be very desirable, now that the practice has been 
understood in England, and has worked. I understand, so satisfactori y that there 
should be a table of duties for the chief clerk, as settled by the Lord Chancellor, 
Master of the Rolls, and the Vice-Chancellors, hungup in the offices, m order 
that every suitor and practitioner might know where to go, and what duties 

iire to he performed by the one .and what by the other* 4. 1 . 

10',';. You would not propose to do that m the Act of Parliament, but you 
would leave it to the court to regulate by order ?— I would leave it to the court 
to arrange; but I consider it extremely important to provide in the Act oi Par- 
liament 'that this specific thing should be done. In England probably it was 
not necessarv; but in Ireland, particularly, it is of vast importance that it should 
be provided 'for by the Act of Parliament that this table of duties should be made 
out in the wav that I have stated, aud suspended in the offices. 

1056. There is in this Bill at present before the Committee power given, and 
it is rendered mandatory upon the new court, that is, the Lord Chancellor, the 
Master of the Rolls, and the Vice-Chancellors, or any three of them, to make 
aeneral orders to regulate in everything the practice of the court? — I merely 
submit this as the result of my own experience and my own view ; but I would 
urge on the Committee, as the result of that experience, that it would be right 
to provide for this specific matter being done in the Act itself. 

1957. You would wish that there should be in the Act a mandate upon the 
new court to frame general orders to regulate the duties of the chief clerk? Not 
in seueral terms ; I would do that to a certain extent. Instead of leaving to 
each Vice-Chancellor to say what duties his chief clerk should do, it would be 
right to provide that the Lord Chancellor, Master of the Rolls, and Vice-Chan- 
cellors should determine the duties to be performed by all the chief clerks. 

] 95$. With reference to the appointment of the chief clerks, would you approve 
of placing the appointments in the hands of the Vice-Chancellor, the Judge as 
whose chief clerk the officer was to act, or would you give it to the Executive ? 

I think it quite right to give it to the Judge, subject to the approval of the Lord 
Lieutenant or the Lord Chancellor ; I would say that, of the two, the Lord 
Chancellor would probably be the better. 

1 959. You think that it would be freer from objection if you were to give the 
veto to the Lord Chancellor than if you were to give it to the Executive ?---I 
think so ; I am perfectly satisfied that it would be considered freer from objection 
10 give it to the Lord Chancellor. 

1960. A Vice-Chancellor might have a brother of whom he had a very good 
opinion, and if lie proposed him to the Lord Chancellor, who had a different 
opinion, there might be between two Judges of the same court a great deal of 
delicacy by the I^rd Chancellor putting his veto upon such an appointment?— 
You first assume that the Judge would propose an incompetent person. I really 
cannot conceive how any one conscientiously, for his own sake, would appoint 
au incompetent person to fill the very important office of chief clerk. There 
certainly may he that difference, that it places the Lord Chancellor in the invi- 
dious position of questioning the appointment of his brother Judge. I did not 
see it in that light before. 

1961. Supposing the veto to be given to the Executive with regard to Ireland, 
it would be exercised by the Executive under Parliamentary responsibility, and 
most probably the Chancellor would be their adviser in the exercise of it? — 
I think so. 

1962. Do you see any objection to placing the veto in the Executive ? — No, 
I see no objection to it ; I now think, that upon the whole, that probably it might 
be more expedient to place the veto with the Executive. 

1963. You are quite of opinion that the Judge should have the appointment 
of the chief clerk ? — I think it is of great importance. 

1964. Considering the (Julies which the Vice-Chancellor would have to exer- 
cise, assuming the court to be armed with a power to sell, land with an indefea- 
sible title, in some shape or other, and having regard to the points upon which 
he must require the assistance of the chief clerk, from what class do you think 
the chief clerks ought to be selected? — ;I make no doubt, as regards Ireland, that 
they ouglit to be selected only from the Bar. 

19^5* That is from the practising Bar? — Yes, I mean the practising Bar. 

1966. You are aware of courae that a gentleman practising at the Chauc^y 
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Bar in Ir^elaml not alone becomes tviii, acquainted Ci.ancery business in all its 
details, but d he rise to eniinence he must be a convevancer and real nrouertv ' ’ ^ 

lawyer ? — He must, certaiuly. ' f 

1967. Part 3 of this Bill constitutes a Court of Appeal ; do vou think it 
advisable that a new tribunal of appeal should be created iu lieu of the nresent 
system by wliicli the appeal from the Master of the Rolls is from the Master of 
the Rolls to the Lord Chancellor r— I think it is very important to have an 
appeal tribunal, composed ot two Judg-es, easily accessible. 

196S. Do yon see any oldectiori to the contemplated' plan of liavin|r the Lord 
Chancellor and an appeal Judge, either an ex-Chancellor, if you cou!d set one 
a common law Judge, it one could be found, or if not, a Lord Justice, as a Court 
ol Appeal 1—1 think it very important to have one or the other ; but there mav 
be a great objection to appointing a common law Judge, for a common law 
Judge possibly may not have Had experience of the practice in a court of equitv 
or be iamdiar with the numerous decisions almost daily reported. Again he mav 
have Ills own duties to perform in his own court, and 1 think it vei-y important 
to have a person (lor it is of great value to have a prompt and ready appeal) 
appointed who should not have other duties to perform that might interfere^th 
him, but who might be in a condition to attend at any time. 

1969. Though you would approve of having an ex-Chaucellor if you could 
find one, as at present, in the absence of that, you would like to have a permanent 
Lord Justice?— I would say that it is a great deal better as in England: it 
would be more satisfactory to the public and the profession in Ireland. 

1970, Can you form any estimate of the probable portion of the Chancellor’s 
time, supposing him to be in tlie Appeal Court, that would betaken up in trving 
appeal business alone ? — 1 have no idea. The appeals from the Masters’ are 
very few indeed. 

^71 . J hey may be large if you give appeals upon questions of real property ? 

1972. It is an experiment?— It is an experiment. 

1973. Opposing such an appellate court as is proposed either by this Bill 

or by the Bill of the honourable Member for Enniskillen to be created, witli an 
appeal from the Judges of the Court of Chancery to it, the expense w'ould be 
very little r It ought to be very little. The Judges ought to provide for making 
the appeal very simple and inexpensive. ® 

^ 974- There is hardly an opening for expense in such an appeal; it must 
necessarily be upon the same materials? — It must be necessarily upon the same 
materials. Perhaps it might be well to assimilate it in some way to the appeal 
from a Judge at Nisi Prius, having the counsel’s certificate setting forth shortly 
the facts. 

1975- According to the present system, you have an appeal from the Master 
of the Rolls to the Lord Chancellor, and I believe you are aware that upon that 
appeal tliere is no expense incurred beyond tlie expenses of the argument ?— Yes, 
and the 10 Z. deposit. 

_ 1976. Ihat 10 L deposit is paid in as a security against costs ? — Yes; it remains 
in abeyance. 

’977* There are no new briefs, and no new matter? — There ought to be 
none. ° 

1978. Part 8 of this Bill refers to fees and stamps in the Court of Chancery ; 

I believe I am right in saying that at present there are many heavy fees exacted 
upon almost every stage of the proceedings in Chancery ? — There are very heavv' 
fees required. 

’979* H you have to make a search for any document, there is a fee for that 
search ? — Yes, so it appears. 

1980. If you want lo get a copy of a document, you have to pay heavy 
fees for that copy? — Yes. 

1981- In the proceedings in your office there is what is called a summons, 
which precedes any step taken in the cause? — Yes. 

1982. What is the stamp on that summons? — ^Thirteen shillings and four- 
P€uce, I think. 

19*^3* Almost in every stage of a Chancery cause at present, the business of 
|be court and the administration of justice is impeded and its publicity affected 
by the existence of fees and stamps of a ve.xatious character? — It would be very 
important to have them removed. 

^•34* X 1984. Would 
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1984. Would you tliink it w ise to arm the court, not with a power to abolish, 
but with a power either to abolish or reduce those fees which tend to impede the 
due publicity of your proceedings, or to affect the administration of justice r 
—They should be either abolished or very considerably reduced. 

1985. Mr. E. Ellice] You do not know what proportion those fees bear rela- 
tively to the fees on legal proceedings in England?— No, I have no idea ; we do 
not tax the costs. There is a schedule of fees received by the officers. 

1986. Chairman] I believe they are principally taken now by the fees being 
converted into stamp duties ? — Yes. 

1987. Have you at all considered the propriety, supposing the Court of 
Ch^cery should be armed with this new jurisdiction of selling unincumbered 
estates, of exacting any per ceutage from the produce of such sales when 
brought inlo court, such, for instance, as taking one per cent., or a half per 
cent., or three quarters per cent., in lieu of the stamps? — No. The impres- 
sion that estates would by this Bill be heavily taxed for the purpose of conduct- 
ing the general litigation of the country by taking the money out of the funds 
of the owners, if there be a surplus, or out of the funds of the creditors, if there 
be a deficiency, has excited a very strong feeling. There is a very strong feeling 
that owners or creditors having charges upon real property would be thus made 
to pay in a great measure for all the expense of litigation in the Court of 
Chancery. 

1988. Assume for a moment that that impression is totally incorrect, and that 
the intention is not to make owners or incumbrancers pay the expenses of liti- 
gation in the Court of Chancery, bat that if parties come in to get an indefea- 
sible title, the produce of the sale should be subject to a small per centage, such 
as that suggested by Dr. Longfield, of Zd. in the pound, in lieu of the stamp 
duties so abolished ? — Yes, I think if parties come in to get an indefeasible title 
under what was an abnormal legislation, they would obtain it very cheaply 
indeed. 

1989. You see an objection to one per cent. ? — I do not, for my own part, pro- 
vided you guard and take care of it in that way, and let the public understand 
that it is mei’ely persons of that class who are to pay ; but there is a very strong 
feeling in Ireland upon this particular matter. 

1990. You do not at present act as Receiver Master? — No, except to this 
extent, that I passed accounts in the year 1856 to the number of 258 . I have a 
statement here recording that ‘‘ receivers’ accounts passed in my office in the 
year 1855 : accounts passed in causes and petition matters, 186 ; like in minor 
matters, 55 ; like in lunatic matters, 17 ; total accounts passed in the year 
1855 , 268 .” 

iggi. Over what period does that extend ? — It embraces the whole year, from 
January 1855 to January 1856 . 

1992. And according to the existing practice, receivers should account once 
a year? — Yes; every 13 months. 

1993. That will give the Committee pretty nearly an estimate of the number 
of the receivers acting over estates in your office? — Sometliing between that 
and 300 . 

1994. How many are there for minors and lunatics ? — There are 17 in luna- 
tics, 56 in minor matters, and 186 in causes and peticion matters. 

1995. According to the present system, the necessity for a receiver arises very 
much from this, that an incumbrancer or person having a charge, who institutes 
a suit to raise his charge out of the estate by a sale, the sale is the last step in. 
the cause? — Yes. 

199b. Aud he wishes to catch the rents in the intervening period, to keep 
down the interest upon his incumbrance, and he appoints a receiver for that pur-: 
pose ; is not that so ? — It is to a certain extent ; but I never give a receiver at all 5 
under the 15 th section of the Chancery Regulation Act, where by any reasonable 
diligence parties can sell, I always put them to sell, unless there ia something in the 
circumstances that renders it indispensable to have a receiver ; but as a general 
rule, r never appoint a receiver where I can possibly avoid it ; I should state 
that the appointment of receivers, under the 15 th section of the Chancery Kegn- 
iatioQ Act, tests with the Master. 

1997. As a general proposition, the necessity for tlie appointment of a receiver 
arises froth this, that the sale of the estate is delayed to the termination of the 
causer— As a general proposition, it is so; but, so far as I can see, a 

. : number 
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number of receivers for some time past have been appointed solely because of the ^ 
delays, unavoidable perhaps, in the Incumbered Estates Court. 'Parties present 
petitions for a receiver and an account, and say that it is of great importance 
to them to get not merely a receiver, but an account ; for they are not likely, if 
a petition be presented in the Incumbered Estates Court, to have the funds dis- 
tributed for two or three years. They invariably assure me of that, knowing 
that I have a very great objection to the appointment of receivers -where -we can 
sell ourselves. I always make inquiries ; I find what tlie stage of proceeding in 
the Incumbered Estates Court has been, and how soon the sale is likely to take 
place, but the invariable statement is this : “ We cannot get on at all ; we lose 
tiie i-ents, and it is of great importance to us to have a receiver.” 

109S. The necessity for liaving a receiver arises from the postponement of the 
sale," or the delaying of it ?— Yes. 

logo. Supposing that a sale was to take place at the earliest stage of the pro- 
ceedings, that is, at the first step in the cause, the petition presented would be 
an order of sale, and as soon as the title could be made out you sell ; would not 
that obviate tlie necessity for the appointment of a receiver at all ? — Certainly. 

2000. Take first a case under the I5th section ; at present you have to wind 
up the suit at the termination, and tlie termination is the same ? — Yes. 

2001. But if in place of that, at tlie very earliest stage, you were able to 
make an order for the sale of that estate, the necessity for the receiver would 
be very much iliTninishedr— Yes; and therefore in any case where I saw that 
there must be a sale, I should direct an immediate sale, for instance, where 
there were trustees for the sale, where there were parties having a right to have 
the estate sold, and requiring it. I always, in the first instance, direct a sale in 
such a case as that, but in a mere incumbrancer’s suit -we have some delay; but 
in all cases, as soon as we could ascertain the necessity for it, it -w-ould be 
exceedingly important to have the sale as soon as possible. One of the great 
advantages of ibis would be to prevent the appointment of a receiver. 

2002. Mr. Whiteside.] In the Receiver Bill tliere is power given to the court, 
by the llSth section, to order the sale of real estate, if required, at any time 
after the institution of tlie stiit, as in England; do you approve of that power 
being given to the Court of Chancery in Ireland r — Yes, I do. 

2003. That is to avoid the necessity of appointing a receiver ? — Yes. 

2004. You have been asked about the appointment of receivers; have you, 
during your experience as Master, considered the abuses incident to the present 
system of appointing receivers? — I have. 

2005. What is your opinion as to that system, from your experience ; are the 
abuses great and crying ? — I think that the system is essentially defective and 
unwise. As to receivers, of course, if y’ou must appoint a receiver, it rests wiiii 
the Master, or the person to whom the power of appointing receivers is delegated, 
to see that you get a fit and proper person. I believe at present we take very 
great care (I know that I do myself, and I believe the other Masters^ do so like- 
wise) to get a veryproper receiver appointed. The present Receiver Master 
takes the greatest possible care in this respect. 

2006. You have stated to the Committee, that in your office there are 25 S 
receivers, or tliat you passed that number of accounts last year r — es. 

2007. There are five Masters? — Yes. 

2008. Y'ou are not a Receiver Master, properly so called r — I am not 

2oog. How many receivers are there in the office of the Receiver Master, 

properly so called? — I have heard the number stated at about 1,100. 

2010. Is the number in your office a fair average of the number of receivers 
in the other offices r— I should suppose so ; varying perhaps, in some mure, in 
some less ; I should think there were about 250 or 330 in each office. 

201 1. Could you state to the Committee, that although the Receiver Master 
who is now working over these 1,100 receivers, may be perfectly competent to 
manage that number, it dees not follow that he would be equally comp^ent to 
manage a greater number?- — The present Receiver Master has in addition to 
that duty, in rotation, the hearing of cause petitions, and all matters that fflsy ® 
referred generally to any Master; but if he were merely confined to recaving 
business, I think he could do the whole of that business. _ 

2012. Has he been chiefly occupied in receiver business? — I do not know , 

that can be easily ascertained. I know that he has a good deal of other busmess 
to attend to. -,1 

..0.34.' XT. 2013. Could 
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2013. Could you state to the Committee tlie expense of managing estates 
under receivers in the Court of Chancery ; leaving out the cases of receivers under 
lunatics and minors, would 20 per cent, be an exaggeration, including all the 
cost of attorneys and accounts ? — In some cases it would be a very great exagge- 
ration ; in others, where a great deal of expense and difficulty is occasioned, not 
merely by the impropriety of the receiver himself, but by the litigiousness of 
parties, it miglit reach as high as 10 percent. 

2014. Is it not much more? — In some cases it may be, but the average is 
from 10 to 15 per cent. ; it is very expensive and very absurd. 

2015. Did you ever read a valuable Report of a Committee, upon which the 
Right honourable Baronet the Member for Carlisle sat, for the improvement of 
the* system of managing estates and receivers in the Court of Chancery ?— 

I never read it. 

2016. Did you read the Receiver Bill Yes. 

2017. With reference to your acquaintance with the abuses of the system of 
receivers in the Court of Chancery, would that Bill be an improvement on the 
present system ? — I tliink it would be a very great improvement ; but if it pro- 
fesses to deal with the receiver system, and i& a code of laws for the management 
of receivers, there are some important omissions in it. 

2018. Did you observe in that Bill, that it professes to deal with matter of 
law and matter of practice, and that it is proposed not to allow a receiver to be 
appointed in any case in Ireland in which a receiver is not appointed in 
England ? — I see no objection in that ; I think it very desirable. 

2019. Receivers ai*e appointed much more commonly in Ireland than in 
England; you see no objection to an assimilation of the law in that respect? — 

1 see no objection whatever. 

2020. You have been asked about the finances of the Court of Chancery; do 
you agree with what was once stated by Lord St. Leonards, that there were only 
two men in Ireland who understood anything of that matter, namely, himself 
and Mr. Long ? — I do not know anything about it myself. 

2021. Y’ou could not undertake to expound to the Committee the condition 
in which tlie finances of the Court of Chancery are ? — I know that the Chancellor 
has told me tliat there are many things tliat he would like to do, and legitimate 
objects of charity that he would like to satisfy, but the Suitors’ Fee Fund has 
been from time to time nearly bankrupt ; at one time the officers were not paid 
their quarterly salaries, and they were all thrown on the Consolidated Fund. 

2022. If you reduce the fund out of which the stamps are now paid, or the 
fund which produces those charges which are in some respects oppressive, and- 
pay the charges now upon them, you must meet that from some other source, 
and of course you mean by that the Consolidated Fund ? — Yes. 

2023. Do you not think that that raises a question of w’hetiier the fees and 
stamps in a court of justice should be maintained or not? — It does. 

2024. Do you see any reason why there should be exceptional legislation in 
favour of the Court of Chancery in Ireland ? — Not upon public grounds ; but for 
the advantage of the court, and for .the advantage of the suitors, I should be very 
glad indeed if many of the fees were abolished, and others very considerably 
reduced. 

2025. Did you observe that that attempt has been made by me in the 
Schedule to the Procedure Bill ? — I think it has, and you appear to have con- 
sidered it very carefully. 

2026. That is to reduce the expenses, and to adapt the fees to the system that 
we propose to form r — Yes. 

2027. In reference to the practice of the court, you are aware that valuable 
reforms have been carried out in England ? — Yes. 

2028. Sir John Romilly’s Act was in force in Ireland before the Court of 
Chancery in England was reformed ?— Yes. 

2029. And in consequence, we have his useful system as far as it extends, and 

the old system in cases to wliich his Act does not extend ? Yes. 

2030. And the substance of your evidence is, that a short and cheap system 
should be applied to all cases alike? — Yes. 

203 1 . Do you see any difficulty that you or the other gentlemen holding your 
offices would have in exercising the same jurisdiction in oases in which you 
cannot exercise a judicial power, as in cases under the l&th section of Sir John 
Romiily’s Act, in which yon do exercise that power r — 1 see no difficulty ; many 

of 
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of the cases under the 15 th section are equally, if not more important ; we con- j. J. Murphif, Esq. 
sider every case under the 15 th section to be a great saving to the suitor. 

2032. Have there been many successful appeals from your decision in cases 24. April 1856. 
where you were made by that Act judges in effect? — I believe very few from 

myself, or any of the other Masters. I can only^ speak particularly for myself 
during six years, and as regards myself, as far as I could ever learn, there have 
been only two successful appeals. I suppose there were not more than 10 or 12 
in all, and two only were successful to any extent. In one of those I did not 
act upon a case that had been decided by the Court of Exchequer without argu- 
ment. The Master of the Rolls expressed his very clear opinion that the decision 
at which I had arrived was right, but tie did not like to overrule the other deci- 
sion. In the other case he difl'ered from me, but sent the case to a court of 
law, and directed the parlies to try the action if they thought fit, and they never 
did so. 

2033. And you have decided in that time many hundred cases? — Yes. 

2034. One of the principles of the first Bill standing in my name is, that the 
Masters, being Vice-Chancellors in effect at this moment, according to the 15 th 
section of Sir John Romilly’s Act, it is proposed to make a certain number of 
blasters Vice-Chancellors really and in name in all cases ? — So 1 see. 

2035. Do you see any difficulty in the way of doing it ? — No. 

2036. You have been asked about the abolition of the Incumbered Estates 
Court, whicii is an important matter for the Committee to consider ; do you 
believe, from your knowledge of the Court of Chancery, that it would be prac- 
ticable, if the arrears of that court were transferred tt) your office at this moment, 
to transact the business of the country r — It would be quite impossible. I under- 
stand the statement of the Commissioners of the Incumbered Estates Court to 
be, that with all their staff, (and they have about 34 or 35 ,) it would take three 
years to wind up the arrears, and if that business was sent to the Court of 
Chancery, with the very small assistance which that court possesses, it would be 
utterly impossible to carry on the business at all. 

2037. If the Committee should be of opinion that you should have a concur- 
rent jurisdiction, or a power hereafter to sell by a short and cheap mode of selling, 
with a Parliamentary title, is there any difficulty in your exercising that power ? 

— It appears to me that there is none whatever. 

•2038. Do you perceive that one of these Bills propo.ses to give that power 
directly to the Court of Chancery? — Yes. 

2039. And as you sell under the old system, I presume that you would have 
no difficulty in selling under abetter and cheaper system? — None whatever. 

2040. With a reasonable addition to your staff, if future cases (I mean, of 
course, of the sale of incumbered estates) were given to any number of the 
Masters, do you think that you would be able to do the future business of the 
country r — It depends upon the number of officers given to us ; I make no doubt 
that we should be able to do it very vvell with a proper staff. 

2041. Whether you are called Vice-Chancellors or Masters, suppose you could 
have the power to sell which now belongs to the Incumbered Estates Court, with 
a Parliamentary title, and supposing that the Court of Chancery is itself re- 
formed under either of the two measures before the Committee, would you, irre- 
spective of any new appointment of Judges, be able at all to transact the accruing 
business of the country? — I think so, under a proper system. 

2042. You are partly judicial at this moment, and partly ministerial? — We 
are partly judicial and partly ministerial. 

2043. Of course a great number of these unpleasant restrictions are proposed 
to be abolished by both Bills? — Yes. 

2044. You have no registrar at present to take dow-n your orders r — No ; we 
have no crier, or registrar, or any aid whatever, in court. 

2045. And the chamber in which you sit, though open to the public, is a small 
court? — Yes, very small; we should"^ require larger office accommodation. We 
feel even now that it is not at all large enough ; and the records of the office are 
in a most disgraceful state ; they are all in an underground cellar, where the 
tide comes in sometimes. We have not space in any way whatever for them. 

We have been remonstrating over and over again, and I have distinctly intimated 
that I could not be answerable for the custody of them. 

2046. Is there not a Board of public works in Ireland ? — ^Yes, but they have 
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J'. J, Esq. taken no notice of that matter, I presume, as additional buildings would Le 

required. 

24 April 1856. 2047. If 5'GU get the records of the Incumbered Estates Court, where will you 

put them ?— We could not do it at all. In any of our offices there is not suffi. 
cieut accommodation for keeping the records and receiver accounts. 

204S. Mr. Grogan.'] In t)ie event of title-deeds being brought into the 
Masters' Office, where are ihey kept?— If they are recently brought in, and are 
required immediately, they are obliged to be kept in a small room about five feet 
by eight or ten, in whicli the examiner of the court discharges his duties, or else 
they liave to go down to tire cellar. The place is as dark as possible ; you can- 
not get into it I understand without a lighted candle, and the old boxes are all 
mouldering and rotting away by degrees. 

2049. Ton drew' a distinction between the title-deeds of causes that have 
recently come into the office, and other title-deeds. Some title-deeds are 
required to be lodged for the security of the common parties ; are not those 
which have recently come into t!je office, to which reference is required to be 
made, put down into those cellars ? — Yes, into those lower apartments, 

2050. Is that small room fireproof? — No. 

2051. Is there in fact any security for the safe return of documents brought 
into the office in the course of litigation? — There is no actual security. The 
officers are very careful of them as far as they possibly can be, but out of office 
hours there is no security wliaiever. 

2052. Macartney^ In minor matters, has it not often been tbe case, ia 
consequence of the inconvenience and the want of safety for deeds, that the 
deeds that ought to come into the charge of the Master are left by the mutual 
consent of the Master and the friends of the minor in the hands of a certain party ; 
have you not given your sanction to that more than once ? — I possibly may. If 
certain of the friends of the minor chose the deeds to be in any particular place, 
and as we have no place for their custody, I have assented to it ; but moreover 
I may state, that I cannot receive any deeds in a minor matter or any other 
matter, (except under the 15 th section of the Chancery Regulation Act,) unless 
under the order of the Chancellor or tlie Master of the Rolls. 

2053. WAifestde.] Supposing that the blasters were all abolished, and 
also their existing staff, and that the Masters had their salaries for life, can you 
conceive, from your knowledge of the Court of Chancery, and what you have 
learnt of the state of tlie Incumbered Estates Court, of one gentleman or two 
gentlemen transacting all the business of tlie Court of Chancery, the accruing 
business of the Court, the business of the Incumbered Estates Court, the arrears 
of the Incumbered Estates Court, and the sales of unincumbered property in 
Ireland besides? — No ; it is quite out of tbe question. 

2054. With regard to the sale of unincumbered property, does it strike you that 
the sale of unincumbered property, where there are no litigants and no question in 
controversy, would impose upon the Judge a great responsibility, and lay the 
Court open to the suffering of frauds to be committed upon remainder-men and 
others ? — Certainly, as in all ex parte cases. Every conscientious Master or 
Judge will bestow double care upon those cases ; in fact, he will make them his 
own. 

2055* Supposing, however, that the Committee were of opinion that it was well 
to give that power for the sale of unincumbered estates with a Parliamentary title, 
through the medium of the Court of Chancery, what would you then suggest 
should be done to carry out that object? — What occurs to me is this ; you will find 
it much the best arrangement, and I think it is the only way, to have two Title 
Masters; let the Judge who has the conduct of the cause direct the property to 
be sold ; let the whole title be investigated and the rental settled, and the sales 
effected by one of those Title Masters. At the same time let the Court, as it is 
perfectly competent to it to do, ascertain the incumbrances (which I consider of 
importance, in order to prevent delay) affecting the estates ; then settle tbe 
schedule of incumbrances provisionally ; and when the title is made out, com- 
pare that schedule of incumbrances with the abstract of title, settle it then 
finally, and in a week after the sale takes place, and the purchase-money is 
lodged, you will by that co-operative and concurrent ■ jurisdiction be in a con- 
dition to pay the parties, instead of producing what is now, I understand, a very 
great grievance, the delay in paying out the money long after the sales have been 
effected and the purchase-money lodged. • • - 

2056. If 
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2056. If that principle were introduced of selling unincumhered property, you 
•would recommend that there should be two persons exclusively devoted "to'tlie 
investigation of titles?— Certainly, exclusively devoted to the 'investigation of 
titles; and I have no doubt in the world that that is the only way iu\hich it 
could be effected at all. Being in communication with the court, they could have 
full power of investigating everything. One branch of the court would assist 
tlie other, and the court would be able to pay the parties interested as soon as 
tlie sale was effected. 

2057. if it were decided to transfer the arrears to the Court of Chancerv, and 
to give a title to unincumbered property, it could only be done by the establish- 
ment of such a system as you now suggest?— Yes ; and it would be much more 
satisfactory than transferring it to conveyancing counsel. Tiie title Commis- 
sioners would investigate the title, and sell under the sanction of the court, 
and probably it might be necessary to have a sanction and control exercised to a 
certain extent, and you would then have the wliole thing under the control 
of a high Judge, such as the Chancellor, Master of the Rolls, or one of tbe 
Vice-Chancellors. You would have the work of the title and sale done by the 
Title Commissioners ; you would have the one branch assisting the other ? and 
you would raahe it a cheap, harmonious, and useful system, and the parties 
would be paid their money as soon as the purdiase was effected. 

2050. You cannot draw a cheque at present, although you direct the sale r — 
We cannot. 

2059. Oraham.] There are now five Masters In Ireland, are there not? 
— ^There are. 

2060. A question has been put to you with reference to extending their juris- 
diction, and making them quasi Vice-Chancellors; would not that, in point of 
fact, create five Vice-Chancellors? — No, I think it would not go to that extent ; 
it would at present create five quasi Vice-Cbancellors ; in which case I think it 
would be wrong to appoint auylhiug like an actual Vice-Chancellor ; and most 
probably also alter some of the existing Masters resigned, or went off iu the 
course of nature, to have fresh Masters appointed in their place. You could 
then see the working of this plan, and the number necessary to be maintaiued- 

2061. You have talked of Title Commissioners or Title Masters ; would they be 
in addition to the five existing Masters, according to your view? — No, I would 
not have them in addition to the five existing Masters. The plan that I would 
contemplate is this : let there be two Vice-Chancellors. If you were to transfer 
the arrears of the Incumbered Estates Court to the Court of Chancery at present, 

1 doubt wliether even two Title Masters, with the Vice-Chancellors, would be 
sufficient; but if you do not extend the present arrears in the Incumbered 
Estates Court to the Court of Cliaucevy, it is perfectly plain that you will have 
no difficulty whatever in this way. Let there be two Vice-Chancellors ; let the 
present Masters retire when they have wound up their business, as in England. 
Yon would have the two Title Masters then, and the whole business could be 
done satisfactorily. 

2062. The transfer of the investigation of the title from the Judge ordering 
the sale to another person assisting him, is the reverse of the policy of the 
Incumbered Estates Act, is it not? There the Judge ordering the sale is the per- 
son who himself investigates the title ? — It is so. 1 make no doubt that he is the 
person who investigates the title, and who allocates the incumbrances ; he does 
the whole business from the beainning to the end, and that is what has caused 
the delay, and has blocked up the court, and created embarrassment. 

2063. I £liought you spoke with commendation of the amended system in 
England, where the Judge, from the commencement of the suit to its close, 
himself superintends the whole conduct of the case, and is responsible for iti 



2064. Would. not that be inconsistent tvith the transfer of that most important 
duty, of examining the title ? — No ; and for this reason, that the title business is, 
m point of fact, now done in England by the standing staff, the conveyancing 
counsel; and you have those gentlemen, who are not to the same extent respon- 
sible, M* who have not . the same means of discharging that important duty pro- 
perly (of coarse they cannot do so wish their other avocations) ; you have them 
*s a banging staff upon the Conrt. 

2065. You are now speaking of the practice in. England, with a rosier of coa^ 

▼eyancers?— Y«. ... • - • • 

• X 4 2066. That 
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2066. That is different from the Incumbered Estates Court where the title is 
investio-ated by the Judge ; iu England he refers to the roster of counsel the 
investigation of the title? In an earlier part of your evidence, you stated that 
you did investigate the title, whatever the practice might be in other offices, and 
that you were unwilling to delegate to others that investigation ? — Certainly; 
I did not think it right to delegate it to others ; I had the business to do and 
could do it; but this question must be considered with regard to the staff that 
you have to work, and that you can e.xpect to do all the business of the court 
with. With the amount of business that I have to do in my office, I can examine 
such of the titles as come iu before me in that particular way ; as 1 stated before, 
they are very few ; but if I had a great number of titles to investigate, 1 could 
not possibly discharge my duty in that respect, and also my duty with respect 
to the general business of the office. 

2067. If the power of selling unincumbered estates were given to the Court of 
Chancery, and through the Court of Cliancery to the Vice-Chancellors, and yon 
being of opinion tliat the danger of fraud with regard to unincumbered estates 
(parties cot being so much on the alert) would be greater, could you, satisfac- 
torily to yourself, order the sale of an unincumbered estate, the title of whicli 
you had not investigated, but iu which order you bad acted upon ihe report of a 
Title Commissioner ? — In such case I would consider myself bound to examine it 
strictly, even after bis report. I was speaking of incumbered estates ; but as to 
ordering a sale finally of an unincumbered estate, it 'might require a different con- 
sideration. I consider then, that instead of the Vice-Chancellor looking at the 
case in the first instance himself, he should direct the title to be examined, and 
to be investigated by the Title Commissioner ; upon the return of that title, seeing 
how the matter stood, who were the parties, kc., he would have thrown on him- 
self a much greater respoi^ibility than in another case. I there consider that 
you should have the joint investigation, the thorough sifting and investigation 
of the title by the Title Commissioner and of the Judge who, in that par- 
ticular instance, would be obliged most vigilantly to apply his attention and 
consideration to the matter, and, if necessary, to communicate with the Title 
Commissioner. 

2068. Wliat would be your view of the mode in which those Title Masters 
ought to perform their functions ; would their duty be confined to examining the 
documents, or would you allow them to call evidence? — I would allow tliem to 
call evidence. They should be allowed to do everything that was necessary in 
the investigation of the title. In the case of there being a reference (as there is 
in the case of objections to title), to one of the present Masters, if any of these 
objections involve matters of fact, the present Masters will, either by affidavit, 
or by parol evidence, or otherwise, inquire fully into that matter ; and I would 
let the Title Commissioners do exactly the same thing. 

2069. Much of the expense and delay in Chancery, in England, has been 
ascribed to the mode of reference to the Master, the report, the judicial functions 
exercised by the Master, and the very course of procedure which, as I under- 
stand it, you would, with reference to title, reintroduce after the amendment of 
the Court of Chancery in Ireland with reference to sale ? — I would do it, certainly, 
as a choice of evils, because you could get no judicial staff at all within reason- 
able bounds sufficient to discharge the general duties and functions wiiich the 
Judges of the Court of Chancery would have to do under this Act, and also apply 
themselves to the diligent and due investigation of titles; they must delegate 
it to some person, more or less. Every Judge knows, in practice, how impossible 
it would be for him, amidst all his other avocations, to sit down and deliberately, 
day and night, to investigate titles. In England the practice, as announced in 
the Act of Parliament, is this: we do not investigate these titles ourselves; we 
are obliged, in order to have a due investigation of title, to employ persons who 
are scarcely to be called public officers ; there is a roster of convevancers. lo 
England, even where the principle was e.stablished, that it was necessary for the 
Judge to have everything done under his own supervision, that difficulty was 
felt, and m that particular case was provided for by having an investigation 
pf title take place otherwise than by the Judge himself. In the English Act 
for the purpose of investigation of title it is stated, in the 15 & 16 Viet. c. 86, 
s. 56, “ Before any estate or interest shall be put up for sale under a decree or 
order of the Court of Chancery, an abstract of the title thereto shall, with the 
approbation of the Court, be laid before some conveyancing counsel to be 
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approved by the Courf, for the opinion of sucii counsel tlisreon, to the intent 
that the said Court may be better enabled to give such directions as may be 
necessary respecting the conditions of sale of such estate or interest, and other 
matters connected with the sale thereof; and wlien an estate or interest shall be 
so put up for sale, a lime for the delivery of the abstract of title thereto to the 
pmchaser or his solicitor shall be specified in the said conditions of sale.” That 
says nothing about the Judges themselves investigating the title at all. It was 
found in England that this was a special duty and a special class of business, 
involving extreme care and due deliberation, and that it would not be compatible 
with the due discharge of the other duties of a high Judge that he should devote 
his time to it. Accordingly as a substitute, be it a good one or not, for that per- 
sonal investigation, in England (though the principle was clearly affirmed that the 
Judge should do the whole himself), it was found indispensable in that particular 
class of business to confide it to others. It is to be specially observed that the 
Act does not seem to contemplate that there is to be a subsequent thorough 
investigation by the Court, or tliat the Judge is required to do more than to 
direct conditions and other matters connected with the sale. That is what I 
nropose to adopt in Ireland. 

2070. Eighteen millions’ worth of laud has been sold in Ireland in the Incum- 
bered Estates Court?— So I have heard. 

•2071. The Committee have been told, by two of the three Judges, that the 
title to the whole of that land so sold has been investigated by those three men? 
— So I understood. 

2072. Is there not, on llie whole, satisfaction in Ireland with the mode in 
which those arduous duties have been performed in the sale of incumbered pro- 
perty ' — Upon the whole, there is at present. Various parlies have objected from 
time to time, and various difficulties and some mistakes have been found out, 
but at present, I am bound to say, it has given the greatest satisfaction. 

2073. Will y(ni explain to the Committee how, so large nn amount of incum- 
bered property having been sold, it should now be necessary to have in the 
lleceivei’s office 1,100 receivers ; it would not appear, at first sight, how the 
incumbriuices of Irelaud had been relieved by the sale of 18 millions’ worth of 
property ifin one Master’s office there arestill 1,100 receivers in full operation ? — 
It appears to me that that is attributable to a variety of causes. The facility, first, 
of giving receivers under the Court of Chancery, which 1 consider was a very 
grievous mistake in Ireland ; then its being a remedy by statute for almost 
everytliing, such as the tithe reutcharge, annuities, mortgages, &c. The 
Master of the Rolls has repeatedly said, over and over again, “ It is lamentable 
that 1 am obliged to give a receiver in a case of this kind.” Again, the Judg- 
ment Act gives the parties receivers in every case; and it has been a favourite 
hut a mischievous remedy in Ireland to give a receiver for everything. If there 
be an order of the Court directing us to appoint a receiver, however much we 
regret it, we are obliged to appoint a receiver. But the first thing that ought 
to be done after any new legislation upon the subject connected with Ireland is, 
a thorough and deliberate investigation of all those cases in which receivers exist, 
and tlieir discharge where it may be unnecessary or useless to continue them. 

I have been instrumental in getting numbers of old receivers discharged. 
Wherever I find that parties are keeping a receiver before the court merely for 
their own convenience, I always certify to the Master of the Rolls that the 
receiver should be discharged. Numbers of those receivers are over small pro- 
perties that never will or can pay anything to the parties. I think it right to 
Tiiention here that one great defect exists at present, viz. the want of an accurate 
rental enforced and prepared before the appointment of a receiver. This was one 
oi the things that I wanted to suggest to the Honourable Member for Ennis- 
Idllen. Before a receiver is appointed at all by the Court, there should, in 

cases, be a rental by all means duly settled and duly investigated; you will 
be able then to see whether a receiver ought to be appointed or not. It ought 
to be the duty of the person having ihe carriage of the proceedings to have this 
rental settled ; whereas now, when the receiver is sometimes in operation for 
four or five years, and a difficulty arises, the receiver tells you that he does not 
know whether the man holds by lease or not, but that he has been paying the 
J^nt. The whole rental ought to be put into the hand of the receiver, and 
means to do so provided by compelling the tenants to produce their leases. The 
Master has no power to do that now. The next step, when that rental is settled, 
®- 34 - Y so 
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so far as it can be, would be, that there should be an order upon the tenants to pay 
their rents : and that order, instead of being, as now, a blind order, without 
snecifyine what the rent or the tenure or arrears are, should contain upon the 
back of it according to the settled rental, the arrear that was returned due, and 
the nature of the tenancy ; and if the tenant did not come m and dispute it 
within a certain time, or show some just cause, he should be bound by it. l ie 
order should require tenants served with it should present any objections to the 
receiver within a certain time; say within two or three months. Ihe receiver 
shall rhcn fully inquire into them. He should also ascertain himself what is the 
case with respect to any tenancies about wliich the terms were not particularly 
ascertained, and get all the information upon them; and he should then, at the 
end of three or four, or five or six months, bring in a general report upon the 
whole condition of the estate, showing, as far as he can, its position, its capa- 
bilities, its requirements, any variance from the previous rental, and disputed 
tenancies and arrears, and suggest what would be right and proper to be done ; 
and then, upon seeing a well-considered statement of the whole condition of 
the estate, and a general report, the Master in the first instance would be able to 
jiidn-e of the capabilities of the receiver, or of his proper diligence, and then, 
without a statement of facts, without the receiver applying at every time to 
brino- ejectment or other proceedings against this or that person, you could 
give°generi directions for the management of the estate and mode of dealing 
witli the tenants in the various emergencies likely to arise. 

2074. Mr. W/iih'5id«.] Do you approve of a receiver not being appointed unless 
the property exceeds 200/. a year? — Yes. 

2075. Would that not remove a great number of small cases? — Yes. 

2076. Do you observe that by clause 37, power is given to the receiver, which 
he has not now, in tlie case of arrears of rent, to allow of sums for keeping the 
premises in repair?— Yes ; I approve oi that. 

2077. Do you approve of power to let lands for a fixed term, not e.vceeuing 21 
years? — Yes ; I think it is a power which, if cautiously exercised, may be very 

right. , 

2078. Is not the present system of letting lands pending the cause a mis- 
chievous system?— It is. 

2079. He has no certainty of tenure; when the cause is over liis tenancy 
ceases ? — Yes. I think it is very well to give a power in cases of tliat kind, but 
it would be a very hard thing to make a general rule applicable to all cases. 

2u8o. Sir J. Graham.] I think subsequently to the inquiry into the system of 
judgments in Ireland, and tbe appointment of receivers, some legislation has 
taken place ? — There is some legislation, which will probably inflict an immense 
injury upon Ireland, which is the legislation of allowing every judgment creditor 
with a judgment of 20/. or 30/. to convert it into a mortgage, nowtithstandmg 
the prior Act of Parliament, which said that no judgment creditor whose Judg- 
ment did not amount to 160/. should be able to get a receiver. By this sub- 
sequent legislation a man may have a judgment for 10/. and convert it into a 
mortgage ; and I have often seen those cases. A country attorney has a demand 
of 10/. against his client; he brings an action, it is converted into a j udgment. 
He registers that as a mortg’agc; he files a petition at once for the purpose of 
getting a receiver, and sale as mortgagee. I am sorry to say I have seen such 
cases. 

2081. The limitation of 150/. followed immediately upon the inquiry, did 
not it? — Yes. 

2082. When did the contravention of that salutary limitation take place? 

About a year and a half afterwards. ^ , 

2083. What was rightly done has been since undone in the wrong directions 
— Yes, it has been undone in the wrong direction, and we all feel that it is most 
mischievous. And with respect to that Act of Parliament, every judgment is 
converted into a mortgage, and you have the whole estate and interest of the 
persons thus vested in the judgment creditor. 

2084. All that has been done with regard to the sale of incumbered estates 
will be ineffectual for good, unless the Legislature proceeds to the root of the 
evil, with respect to judgments, and the facility of making judgments real charges, 
and, consequent upon real charges, the appointment of receivers ? — That is my 
decided opinion. 

2085. Mr. WMteside.] The Committee upon which the Bight honourable 

Baronet 
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Baronet the Member for Carlisle sat, recommended the limitation as to the sum, 
namely, that no receiver should be appointed where there was a less debt lhari 
150 1 . Is not it equally necessary lo have a limitation as to the amount of the 
property o\er which the receiver is to be appointed as a limitation with regard 
to the amount of the debt? — Decidedly, because, unless you render tiie system 
very ine.\pensive and self-working, there is no use, except for a solicitor, in havino- 
a receiver of property over 100 1 . a year ; the people never get anytning. ° 

2oS'6. C(w7na«.] I believe the alteration of the law which you condemn is 
under the last Act of 1849 or 1850? — Yes. 

2087. The alteration was this, that whilst previously to that Act every judg- 
nu-nt when once recovered was a charge ipso facto upon all the lands, the 
judgment debtor then had or might thereafter acquire, and there the judgment 
ceases, tjow, having recovered the judgment, if you can discover that your debtor 
has any particular lands, you may register in the affidavit the name of the lands, 
and that becomes a mortgage ? — Yes, that is the alteration. 

2088. In what respect do you disapprove of that? — I disapprove of it, 
because it l)as given a facility for all those small judgments, and has interfered 
with that wise legislation as to limiting the amount for which receivers should 
be obtained over estates, and it has given a power, wliicii has been abused, of 
converting every small wretched decree into a mortgage. 

20S9. As far as I can judge, the alteration that you condemn most, is takino- 
away that power whicii limits the right of a party whose debt is 160h to have a 
receiver? — Yes. 

2090. In what way would you deal with a real estate subject to a judgment, 

or in what way should a snjall debtor put in his charge against real estates? 

Let him enter into possession ; let him have execution ; give him the power of 
issuing his execution against tiie freehold estate ; I would take away that doc- 
trine of elegit against only one-half; let liim issue his execution against the 
estate, and go into possession- 

2091. Sir J. Gj'a/iam.'] The first remedy applied immediately after the 
inquiry of that Committee, was the remedy w'hich Lord St. Leonards and the 
present blaster af the Rolls in Ireland concurred in recommending?— I believe 
it was. 

2092. That remedy took away the elegit, did it not? — Yes, that did away 
with the elegit. 

2093. Are you not much the junior Master of the five Masters now in Ire- 
land? — I am happy to say that in respect of age I happen to be the junior 
Master; but there is very little difference between Master Brooke and my- 
self in the date of our appointment as Masters. Master Brooke was made a 
Master about three or four months before I was. 

2094. You are considerably the juniorat theBarr — Yes, I am. Master Brooke 
was called to the Bar in 1817, and I was called in Hilary Terra in 1828. 

^095* Mr. ff'/iiteside.'\ You were asked about the opinions given upon con- 
veyances; do not the present Commissioners for the sale of incumbered estates 
get the opinion of counsel upon titles ; have they not a counsel each ? — In prac- 
tice, I believe, they do get the opinion of counsel : I do not know that they 
have any standing counsel, but I believe, by the operation of circumstances, 
gentlemen have become standing counsel. 

_ 2096. Sir J. Graham^ The immediate assistant which each Master now has 
IS the examiner, is he not r — Yes, and the assistant clerk. 

2097. The function.s of the examiner, as now exercised in the Master’s Office, 
are very different from those that you would contemplate being exercised by the 
first clerk of the Vice-Chancellor ? — Very different indeed ; that is, the first chief 
clerk of the Vice-Chancellor would have some pai-t of the duty to do, but he 
Would have a great deal more to do, involving and requiring a great amount of 
legal knowledge. H S s 

^9^- If the Masters in Ireland were converted into Vice-Chancellors, their 
staff must be both increased and recast? — I think, with regard to the staff, the 
«aiDiners would make very excellent second chief clerks, and also act as regis- 
ers; and I believe you propose to give salaries to the second chief clerks 
approaching to something like the amount which is given to the examiners, 
^though the examiners very ably perform their duties, I am bound to say that 

ey are not, according to my notion, the class of officials who should be appointed 

as first chief clerks. ® 

°-34* Y 2 2099. You 
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20QQ You would require the assistance, following the example of England, of 
either barristers or solicitors of experience, and some standing as chief clerks? 

~2foo. And your view would he, that in addition to two Vice-Chancellors, there 
should be two Title Masters or Commissioners, as you term them, and the whole 
duty prospectively of the sale of incumbered estates certainly, umncumhered 
poss'iblv should henceforth be under the direction of those two Vice-Chancellors, 
with the assistance of the Title Commissioners ?-It appears so to me. 

2101 And the present arrears in the Incumbered Estates Court should be 
woundup by the present Judges?- 1 think that the present arrears should be 

wound up by the present Judges. ■ o w 

2102. That is, on the whole, die recommendation you would give ? — Yes. 

2103. You would specially call the attention of the Committee to the law 
regulating judgments and receivers in Ireland, in addition to what you now state? 
Yes 

2104. Mr. Whiteside.l I did not understand that you recommended these 
Title Commissioners, unless, the Committee undertook to convey unincumbered 
estates through the medium of the Court of Chancery f — In any case, it appears 
to me, that if you appoint two Vice-Chancellors you must have Title Commis- 
sioners for the incumbered estates. 

2105. Mr. E. Ellice.'] The chief clerk 10 a Vice-Chancellor would have nearly 
the whole of the administrative duties of the office of Vice-Chancellor ?— A very 
large portion of them. 

2106. As separated from the judicial duties which would fall chiefly upon 
the Vice-Chancellor ? — Yes. 

2107. Mr. Grogan.] The Right honourable Baronet the Member for Carlisle 
put a question to you relative to the satisfaction that the public manifested in 
the working of the Incumbered Estates Court, and, if I recollect correctly, your 
answer was, that at present it gave very general satisfaction? — Yes. 

2108. Do you put any particular stress upon, the words at present, or had 
your answer reference to any particular idea present to your mind ? — As con- 
stituted at present, it has given very general satisfaction ; but I doubt whether, 
«hen matters come to be inquired into a little later, that satisfaction will con- 
tinue. I have seen some matters that have come before myself, that certainly 
are not very satisfactory. 

2109. Chaii’ma 7 i.] In what respect have they been unsatisfactory? — In this 
respect, the selling of the estates of minors whose estates were under the court. 

21 10. That is minors’ estates where the estates are subject to incumbrances? 
— Minors’ estates where they are selling another person’s estate, and seeking in 
selling that minor’s estate, to sell other person’s estates, including the minor’s 
estates. 

21 11. Do you mean a case where a minor’s estate is not at all subject to a 
charge? — Yes. 

2112. You mean instances in which mistakes have been made in which the 
Incumbered Estates Court has, to use the languag-e of the Master of the Rolls, 
upon a petition for the sale of the estate of A., sold the estate of B. r — Yes. 

2113. Can you meution to the Committee auy instances in which a mistake 
of that character has taken place ? — I have heard of other cases. I can mention 
two within my own knowledge. One of them was the case of Nolan’s Minors : 
there were 527 acres of mountain land that had been in the possession of the 
minor’s fninily for upwards of a century, and had been, during that time, the 
subject of settlements in the family, and had been for several years under the 
Court of Chancery, in the matter of Nolan’s Minors, with a receiver over it; it 
was included in the title, and was directed to be sold ; it was, in point of fact, 
put up for sale, and sold inchoately as part of the Martin estate. The solicitor 
interested for the family happened to be in the country, and was greatly alarmed, 
and came up to town, and communicated with me on the subject. I inquired 
into the facts, and I found that this estate had belonged to the minor’s family 
beyond all manner of doubt, and had been in the possession of the family for 
upwards of 100 years. The matter was very pressing, and in that case there 
was an order of reference to me, obtained from the Lord Chancellor, which order 
bears date the 24th of February 1864. 1 inquired into the matter, and was ne- 
cessarily very prompt; we were obliged to take the proceedings, in order to 
bring in ejectment at the next assizes ; and I find that the Lord Chancellor’s order 

was 
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was made upon petition on. the 24 th of February 1854 , and my report was signed /. J. Murphy, Esq. 

and filed on the 25 th of February. The matter being very pressing, I required — 

no statement of facts. I swore the solicitor, Mr. Galway, to the facts, and I see 24 April 185(5. 
the schedule of evidence here : “ Constat of Patent, 5 th January, isth Charles 
the Second, a.d. 1666 . Extract from book of survey and distribution. Settle- 
ment of 12th day of August 1789 . Will of Francis French, dated 25 th May 
1833 . Settlement of 1st September 1836 , &c.” It appeared to me perfectly 
plain that this estate was not at all part of the Mai-tin estate. It is open, how- 
ever, to this observation, that one was at the Doolater East, and the other at 
Dooiater West ; and accordingly I directed the ejectment to be brought. The 
ejectment was brought, and was taken down to the assizes ; and upon considera- 
tion afterwards, the party against wlioiii we brought the ejectment, who was 
purchaser under the Incumbered Estates Court, submitted and paid the costs. 

21 J4. 1 think that is the case to which Mr. Hargreave alluded, where they 
imposed an obligation upon the purchaser that he should not rest upon the title 
of (he conveyance of the Incumbered Estates Court r — I am not aware of 
anything of that kind, because, before the matter was completed, as I under- 
stand, in the Incumbered Estates Court, the conveyance was stayed ; and the 
conveyance being stayed, as well as I could learn the facts, this ejectment was 
brought. 

2115. Mr. Grogan!] The pi'operty in question was put up for sale by public 
auction, and but for your proceedings, possession w'ould have followed • — Yes. 

21 it). Chairman.] Before it came into your court atall, a controversy as to this 
townland had arisen in the Incumbered Estates Court, and eitherthe conveyance 
was stayed or a condition was put upon the purchaser that lie should not rest 
upon the conveyance? — I am inclined to think that no condition was put upon 
the purchaser; for if I am to mind the representation of the solicitor, who is a 
very re.spectabie man, he said that the case was so very pressing, that the Com- 
missioner insisted upon selling it, and put him upon such ve^'y stringent terms, 
and 1 sec that in order to meet the exigency' of the Commissioner’s order, I 
directed the solicitor to present a petition. That order was obtained upon the 
24 th of February, and before 12 o’clock on the 25 th the report was made and 
confirmed, and the ejectment brought. 

2117. The controversy had arisen before it came to you in the Incumbered 
Estates Court, and something was done to prevent the effect of the conveyance ; 

■for if the conveyance was executed, it would be good for nothing? — I think it 
was stayed. 

2118. This proceeding was with a view to put the dispute between the parties as 
to the owner of the townland in course of trial? — The Incumbered Estates Com- 
missioners appear by this order to have decided that they should sell the estate, 
and accordingly they would have completed the matter, but they gave permission 
by this order either to bring an ejectment or to appeal ; therefore the matter came 
before me in that shape. I directed the ejectment to be brought at once. The 
ejectment went down, and the briefs were given out. 

2119. Mr. H. Herbert.'] What was the value of that property? — I do not 
know what the value of it was ; the rent paid for it now is 10 1. or 12 /. 
a year. 

2J20. Chairman.] Before this case came into your office the mistake had 
been discovered ?— Yes; but not by the Commissioner, but by the family 
solicitor. 

2121. It had been brouglit under the attention of the Incumbered Estates 
Court r — It had. 

2122. The. seller there alleged that this townland was a thing subject to this 
incumbrance, and might be sold ? — Yes. 

21 23. The family of the minor represented the contrary ? — ^Yes. 

2124. It was brought into your office, inasmuch as no proceeding could be 
taken upon behalf of the minors without your sanction ? — Yes. 

2125. Was it anything more than a case in which it was asserted on the one 
side that a particular townland formed a part of a particular estate, and upon the 
otherside that was denied ? — Yes ; but it appeared to me to be on the title-d^ds 
plain as light. 

2126. Mr. Grogan.] Notwithstanding the disputed point of property which 
appears to have arisen before the Incumbered Estates Court, they ordered the 

and actually sold the disputed land ? — Yes, they have sold it. 

0 - 34 - T 3 2127. Chairman.] 



Printed image digitised by the University of Southampton Library Digitisation Unit 




J. J. Murphy, Esq. 
24 April lS^e. 



1 74 MINUTES OF EVIDENCE tahen before SELECT COMMITTEE 

21=7. C/miniw/!.] Was tlie -supposed error discovered before tile sale, or not? 
“I am inclined to think that it was discovered after the^ sale. 

2128. You mentioned some other case; what case was it to which you reterred ? 
—The other case was the case of Cheevers and Browne ; the estate was sold 
under an indemnity deed; it contained 700 acres ; and the question was, whether 
it was in tiiat indemnity deed or not, TIte parties got an ordei of reference ; the 
three Comniissionevs'decided'that it was in that indemnity deed, and that Cheevers, 
who was the’pexitioner in the case, had a right to sell it. Upon looking into the 
matter, i was perfectly satisfied that it was not in the indemnity deed, aod 
T directed them to apply to the Commissioners, and that if the Commissioners 
decided ag-aiiist them, as they did, there should be an appeal to the Privy Council. 
There was an appeal to-. the Privy Council. I was .so satisfied about it myself 
that 1 gave tliat directiou, that in the first instance the question should be brought 
upon the part of the minors before the Commissioners, and in the event of the 
Commissioners 'deciding against it, without further order the parties acting for 
tlie minora should present an appeal to the Privy Council. The case came on 
before the Privy Council, and the Privy Council decided unanimously that that 
estate was not at all included. 

. 21251. Sir ■£. Perry:] Is that anything move than saying that the Commis- 
sioners niight decide wrongly upon a point of law ? — This was a question upon 
th'e construction of a deed. 

2130. ' U not that a point of law ? — Yes. 

2131. Chairman.] And supposing there had been an appeal to the House of 
Lords from the Privy Council, the House of Lords might have come to tlie con- 
clusion that neither decision was right ? — It niight be so. 

2132. ?>lr. Grogan.] With regard to the alterations in the Court of Chancery 
to which your attention h>is been called, the opening before the Chancellor, the 
reference to yourself, and the reference back to the Court ot Chancery, could 
you say what length of time would be the duration of an ordinary cause before 
you? — It depends upon this altogether; in the majority of causes which are in 
anyway complicated we have to take the accounts in the Court of Chancery, 
which are not taken in the Incumbered Estate.^ Court. In the Incum- 
bered Estates Court they disregard the primary liability of personal estate; 
they sell at once upon the charge all the real e.state, and in the emergent cir- 
cumslances of the country it was, perhaps, perfectly right to give them that 
jurisdiction ; but in the proceedings under the Court of Chancery we are obliged 
to marshal the estate. We first see whether the personal estate is primarily 
liable ; if the personal estate is primarily liable, and if there be personal estate 
suflicieQt, we deal with it ; hut if it be not primarily liable, then you have a sale 
at once ; so that it is very hard to say, provided you restore, as I think you 
should restore, the ancient condition of the law, now that a great emergency has 
ceased, what would he the ordinaiy duration of a cause. If there is no 
account of the personal estate to be taken ; if it be a fair case of selling an 
estate in the Court of Chancery, under this improved jurisdiction, I should say 
that in an ordinary case there ought to be no difficulty, not merely in selling 
within six months, but there ought to be no difficulty in distributing the 
purchase-money wiihin one fortnight after; because in the Court of Chancery 
we would take an account of incumbrances, cither prior to, or concurrently with, 
making out the title, which I think very expedient. 

2133. Sir E. Perry.] WitJi regard to that portion of the Bill which relates to 
the reform of the Court of Chancery, irrespective of the Incumbered Estates 
Court, I gatiier from your evidence that you look upon uniformity of practice 
between this country and Ireland as of great importaiiee ?— Yes. 

2134. Would you carry that to the extent of abrogating that portion of the 
practice of Ireland which is superior to the practice of England ? — I certainly 
think there is a great advantage in assimilating the practice of the two countries. 

2135. "Will you be good enough to give a direct answer to the question, 
whether yon would abrogate that portion of the practice of Ireland which is 
superior to the practice of England? — No, I would not; I think some two or 
three things are very good in Ireland. The English system of separate claims, 
and separate discussion upon each claim, appears to me objectionable. It appears 
to me that the Incumbered Estates Courts’ practice should be adopted in the 
Court of Chancery, and that the schedule should be brought .in at once, and 
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the parties should Jjave notice of the schedule, to see Tvhetli.er they are properly jj MurpRu Es i 
upon it or not, instead of bringing in individual claims. ' ‘ 

2136. You would not abrogate practice in Ireland that is superior to that of a+ApriliSr^G. 
England, for the purpose of getting uniformity of procedure ? — Assumino- that it 

Wiis superior, of course you ought not, if you can, to get a superior practTce. 

2137. 'J he procedure in England is in a state of ti^usltlon ; we are altering 
the old system, and endeavouring to introduce new and better forms ? — I am not 
familiar with that sulyect. 

213S. Your knowledge of English changes is dependent upon hearsay ?— Yes,. ' 

and upon the orders that have been made from time to time which I have .seen' 
and various publications. : . ' * * 

2139. On introducing a new system of reform into Irel'andi' would you copy 
uhat has been done in England for the sake of uniformity, or would you profit 
by the e.’cperience which is gained here, and introduce something befter-than has 
been done in England ?— It appears to me tliat the profession- are at sea,.and the 
public are quite at sea about the practice ; they have no guide; thev have no 
rule or decisions. ' ■ ' * 

2t40. Is it not better to introduce an improvement upon the procedure of 
England, if any i?uch improvement suggests itself, or would you imital^ e.xactly 
what lias taken place in tliis country ?— There can be no doubt that in the act ^ • 
the common legislature in any Act of Parliament it would be quite right to ' 
introduce the most improved system that possibly could be ; but at the same time, 

I think you should have as much regard as possible to the existing practice in 
England, and that it should be plain and obvious that it was a decided practical ■ • 
improvement before you sought to vary it. . . . ' • 

•2141 . Was that an improvement in England paying off all the Masters in the 
Court, ot Chancery who were young men in the prime of life, on full salaries, 
hen other important duties were performed by them in court ? — No; I think 
not. I think that the public has a right to the service of every one who is 
capable of performing his duty ; and 1 think (hat it would be more satis- 
factory to every honourable mind to perform his duty, when he was capable of 
doing it. 

2142. Under the 15 th section of Sir John Roruilly’s Act, I observe that a 
very large class of judicial cases are referred to the Masters? — Very large ; 
every incumbrancer’s suit, in fact. 

2143. And 1 also observe by the evidence of the Masters, that there are no 
arrears, with a very small exception, before the respective Masters ? — Not of 
business set down ; I seldom have an arrear. 

2144. I see Master Henn says there is an arrear of business, but nor. to a very 
considerable amount itr his office ; Master Litton says, “ As to short causes, 
there never Is o.~ has been a single case in arrear. As to long causes, I have 
never had a single case in arrear at the commencement of each term ” ? — Master 
Lition should be taken with this qualification, as stated by himself. He has a 
different practice from tliat of the other Masters. We consider that we have an 
arrear undess we dispose of every matter that is entered two clear days before. 

Master Litton has introduced the practice into his office of having term lists like 
the Chancellor, and therefore every case that is set down after the second day 
of terra, must go into the next term list. 

2145. Does not Master Litton say, “ During the 12 years I have been a 
Master I have never had a single case in arrear at the commencement of each 
term f — That is with reference to that practice which he has established. I 
may state that nobody works more laboriously than Master Litton, or more use- 

2146. Master Brooke states, I have answered already that there is not any 
arrear, and you yourself state that there is not sufficient business to occupy 
your time? — Generally speaking there has not been sufficient business to occupy 
niy time hitherto. 

2147. Master Lyle says, “ There is no delay at present occasioned in the 
prosecution of cases by the pressure of bi^iness in my office”? — Yes. 

. It therefore cleaidy appears that the four Masters are able to despatch 

^eir business to the great benefit of the public and the profession? — Yes, I 

^149- Ho you not consider therefore that those functions attributed to the 
fistera under ihe 15 th section are considerably better to the public, than that 
®‘ 34 - Y 4 clause 
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J. -J. Mur^y, Esq. clause iii the English Act -wliich pays off the Masters upon full salary, and gives- 
them nothing to do? — Yes, veiy much better, 

S4 April 1856. 2150. Under the loth section a great deal of superfluous business is created 

by the necessity of the Chancellor referring the matter to the Master?— Yes. 

2151. The consequence of that is, that the Master is an administrative officer; 

there is to be a report to the Chancellor upon each decision — No ; under the 
loth section there is not a report to the Chancellor at all. The Chancellor merely 
declares that the case comes within the 15 th section; he then makes an order, 
referring it to the Master to proceed in the matter according to the 15 th section. 
The Chancellor then has nothing more to do -with it, except in the case of the 
other branch of the Couit in distributing tlie funds. We have no power of dis- 
tributing the funds, nor of directing service out of on amendments, 

the revival of proceedings, or supplemental proceedings, when necessary. In 
all those cases our functions are curtailed by the necessity of going to the court 
to get those which appear to be formal matters carried into effect. 

2152. Would not all those objections be obviated by a clause enacting that 
petitions in these matters : administration suits, foreclosure suits, appointing 
trustees, partnership accounts, and such other matters as the petitioner should 
wish to have set down before the Master, should be set clown before the Master 
in Ordinary, and that the jurisdiction of the Master of the Rolls should be con- 
ferred upon the Master in Ordinary ? — Yes ; a clause of that kind would entirely 
obviate alltliat difficulty, so far as proceedings under the I 5 th section go. 

2153. And such a clause would constitute the Masters Vice-Chancellors in all 
those causes now allocated to them by the Lord Chancellor ? — Yes. 

2154. And you think that that would be a much more beneficial and econo- 
mical reform than the Chancery Reform Act of this country, which pays ofl' the 
Masters on full salary without giving them anything to do? — Yes, that is 
unquestionably my own opinion. I think if you use the existing staff of the 
court, and give them enlarged powers where they are requisite, and the additional 
assistance of a register, it would be a great saving. The course of proceeding 
now in tlie Master’s office really is 0110 sitting as in open court; we mark 
every document ourselves, and the summonses on the back of if; we have to 
call the cases, and note down everything- that is done, from the beginning to the 
end ; besides being Judges to decide, we have to mark every document, to take 
down the evidence of every witness, and frequently, in consequence of the 
counsel preferring to go elsewhere, for the prestige of the thing, we have to take 
up the cross-examination of the witnesses, which is a very heavy business. 
Sometimes I have had three days of a viud voce examination of witnesses, having 
formed my judgment, and conducted the whole case from the beginning to the 
end, so far as the assistance of a court official would be required, single handed 
and unaided. I most conscientiously say that if the system were altered, I do 
not consider that auy large expense would be requisite for the purpose. 

^' 55 - That short clause would confer an immense benefit upon the profession 
and the public of Ireland with very little expense to the public ? — That is iny 
own opinion, 

2156. Mr. Kirk^ Ihe Committee have it in evidence that if the Incumbered 
Estates Court was abolished, and if there wa.s a court of appeal created, different 
from that which now exists in that court, and two Vice-Chancellors were 
appointed, with two chief clerks and two under clerks, those two Vice-Chan- 
cellors would be able to do the whole of the business now done by the Masters 
in Chancery (not taking up the present arrear of the Chancery Court), and to 
bring up the present arrears of the Incumbered Estates Court, and do all the 
business likely to arise in their courts, whether from incumbered property or 
unincumbered property, or the ordinary business of Chancery; is that your 
opinion ?— No ; I doubt very much whether the court could do it at all. 11 ^°^ 
sent the arrears of the Incumbered Estates Court to the Vice-Chancellors, they 
could not possibly do it. 

2157* You think that two Vice-Chancellors, with each tw’o clerks and two 
junior clerks, could not do it? — Not with the current business, if you sent the 
arrears and the present business, incumbered and unincumbered, of the Incura* 
bered Estates Court, and the present business of the Chancery Court. 

2158. At present the Incumbered Estates Commissioners really sit for cham- 
ber business but ihree.days hi the week ?-7^yes, . 

2159V You are quite of opinion that tke business could' not be done by the 

two 
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two Vice-Chancellors and their staff? — No, supposing you sent in the arrears ; 
and that is the universal opinion of the profession in Ireland. 

2160. Mr. Henley.'] You have stated that, in your judgment, unincumbered 
properly ought not to be sold in the Court of Cliancery ? — It would certainly 
appear to me that it ought not. 

2161. You have stated also your opinion that the sale of incumbered pro- 
perty ouglit to be accompanied with an indefeasible title? — I think, it is very 
important to have that done. 

2162. Will you state your reason why you think that there should be a power 
of selling incumbered property with an indefeasible title, and that unincumbered 

property should not have a power of being sold also with an indefeasible title ? 

For this reason : where there is an incumbered property, the incumbrancer has 
a right to sell ; he has a right to bring the case into the court ; you must deal 
with that case as you find it coming into court, and the question is, whether it 
is not better for the public and the creditor, that there should be what might 
possibly give parties interested the means of getting a Ijetter price for their land 
than otherwise ; you cannot keep an incumbered estate out of court ; creditors 
may bring the incumbered estate into court; you have it there to be sold, and 
then it becomes a question of mere expediency as to whether you are or are not 
to give a Parliamentary’^ title to him. It is a different thing altogether where a 
man’s estate is perfectly unincumbered, because in truth he then makes the Judges 
of the Court of Chancery liis conveyancers for the purpose of disposing of his estate. 

2 1 63. What is the reason that you think that a creditor of an estate having an 
incumbrance upon it, has a right to have that property sold with a better title 
than he had when he lent his money upon it ? — He has no right to have it. 

2164. Why then w’ould you give a creditor that advantage which you do not 
give to the owner of the property ? — ^These cases must be dealt with as they 
occur ; there are a great many cases in which you give certain advantages, 
arising out of certain matters, to parties. If you run a railway through a 
country you increase the value of the land, but it does not follow at all that 
every one has a right to say, “ I must have a railway run through my country, 
or a railway run through my land.’ 

2165. The incumbrancer seeks to get his money paid upon the pledge upon 
which he has lent it ? — Yes. 

2166. Upon what ground is it that he has a right to call upon the public to 
make his pledge of land in a better position to him, than when he lent his money 
upon it? — He has no abstract right, but if it be deemed expedient in dealing 
with cases that are necessarily brought into the court to facilitate their sale, and 
increase the [irice, you merely deal with matter which of necessity will come in. 
The question is, what is the best mode of dealing with this necessity, but it is 
a very different thing to make the Court of Chancery, or any public court, a 
conveyancing court, and giving the benefit of a Parliamentary title. 

2167. Why should an estate, sold to pay a creditor in part or in whole, have 
an indefeasible title given to it, that you will not allow an estate not incumbered 
to have given to it ? — There is no right whatever ; it is a matter of public expe- 
diency. 

2168. Putting aside right, what is the reason? — The reason is, that in one 
case you must have the case necessarily brought in ; if it be necessarily brought 
into the court, the question is, how you are to deal with it most advantageously 
and properly. It is a very different thing to say that every person may come 
and make his title through the court. I deal with cases where titles do come 
into court, and must necessarily come into court. Then it appears to me to be 
right to deal with them in the way which is most advantageous. 

2169. What proportion of incumbrance should you think sufficient to have 
that advantage, if it be an advantage, of an indefeasible title? — I should think 
one-half or one-fourth of the incumbrances affecting the estate ; this would pre- 
vent the creation of fictitious incumbrances. 

2170. You had been conversant with the sale of much property uefore the 
Incumbered Estates Court was in fashion ? — Yes. 

^171. Wliat is your experience of the proportion per cent, of the number 
of estates unable to be sold for the want of being able to make a title . I 
can form no idea at all about it ; I should think at the time almost all those 
estates which were really and substantially embarrassed in the country, frad 
been brought into the Incumbered Estates Court; almost all those had; there 
are very few cases indeed, I have not known more than five or six within my 

0.34.’ 2 experience 
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J. J. .Murphu, Esq. e.'tperience of 10 yeare, in which, with the aid of the conditions of sale, and 

such fair conditions of sale as the Court of Chancery would attach to a sale, 

24 April 1856. there were such perfectly bad titles that they could not be sold with the aid of 

those conditions. • .si i, u-* e v 

2172. You stated that the Court of Chancery are m the habit ot amending 
the” conditions to prevent objections from purchasers ? — Yes. 

2173. The whole of your experience, whether before the Incumnered Estates 
Court was in operation, or afterwards, has been that that is the number of the 
estates that the Court of Chancery would not order a sale, in which you said 
they were not in the habit of doing when the title appeared bad upon its face ?— 
During the 10 years that 1 have been in office five or six cases have occurred at 
the very outside in which I found that, even with the aid of such conditions as the 
Court of Chancery would consider it fair to annex, the sales could not be had. 

2174. Can you give the Committee any idea of the whole number of estates 
coming under your purview in your large e.xperience ? — I cannot tell as to the 
whole number at the Bar; I cannot at the present moment conjecture; there 
have been five or six incurably bad titles, such as could not be sold even with 
the aid of the conditions. 

2175. Viscount Monck.'l Out of about how many? — Probably 100, but I can 
give a return of the number of sales that have taken place in the offices. 

2176. Mr. HenUy.'] You have said, tliat in your judgment, no estate should 
be sold with an indefeasible title through the opei-ation of the court, unless the 
incumbrance amounted to about one-fourth of its value? — Yes. 

2177. The selling with an indefeasible title is of course a benefit to the owner, 
as well as to the incumbrancer.' — Yes. 

2178. What reason do you assign why a man having an incumbrance affecting 
one-fourth of his estate is to have a benefit conferred upon him with regard to 
the remaining three-fourths, which you will not let a man have the benefit of, 
who is so fortunate as not to have an incumbrance upon his estate at all ? — The 
policy appears to be a wise policy, for the purpose of freeing estates from incum- 
brances ; the court is given for the .purpose of freeing estate.^ from incu inbrances, 
and bringing them into the market, and a power is given of a Parliamentary 
title ; that was the principle of that particular legislation which took place at the 
time that the Incumbered Estates Court was established. 

2179. "That legislation might be considered in the then state of Ireland as 
exceptional ? — Yes. 

2180. The reasons which might be .perfectly right and proper, as justifying 
an exceptional act. of the Legislature, might not apply if it was to be continued 
in a constant state of things? — Certainly not. 

2181. Putting aside the exceptional state, and the exceptional court, supposing 
it was to be referred to the ordinary tribunals of the country, are you still of 
opinion that property incumbered to the extent of one-fourth should have a 
power of being sold with an indefeasible title, and that no means , should be 
devised by which property not being incumbered at all should have the same 
advantage of an indefeasible title ? — Unless you bring tlie whole property of the 
country into the Court of Chancery, and make it a market overt for the sale of all 
property, and the conveyancing office of the whole country, you must stop short 
somewhere. 

2182. In your judgment, is an estate sold with an indefeasible title more 
marketable and more valuable than one that is sold under an ordinary title? — 
Yes, 1 should say so, because it appears to me, that from the date of that sale you 
could take the estate into the market and deal with it at once from that point. 

2183. You give a root to your title? — ^You give a root to your title. 

2184. Sir y. Graham.'] If an incumbered owner has lauded property, worth 
100,000/., and his debts amount only to 25,000/., is it the law or the practice 
that the whole 100,000/. may be sold to meet the debt of 26,000/.? — 1 do not 
know what is the practice in the Incumbered Estates Court, but I fancy it is not 
so ; the advantage of definitively ascertaining the incumbrances beforehand in 
the Court of Chaucery is this, that the decree of the Court of Chancery, after 
the ascertainment of the incumbrances, refers it to the Master, merely to sdl the 
estate, or a competent part of it. Accordingly, having the amount of the incum- 
brances ascertained, the report and the decree definiiively ascertaining them, we 
are in a condition to judge what will .he a competent part of the property. 

2185. What is the practice in the Incumbered Estates Court ?— I cannot say ; 
I believe that they require the whole title to be made out in the first instance. 

2186. Bo 
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2 1 S6. Do they sell the wliole estate, if it be the wish of the inciunbered pro- 
prietor so to meet a debt falling far short of the whole value ? — No, 1 believe not. 

2187. The case that I put is, if an incumbered proprietor wishes to have an 
indefeasible title, and to sell the whole, what is the practice ? — I believe they will 
sell in a case of that kind. I think in the Court of Chancery also, if we found 
that we liad to sell, and that it was difficult to separate the denominations, the 
whole would be sold; or in any otlier special case, where there was sufficient 
cause, and all persons interested concerned, it might be done by the direction of 
the Lord Chancellor. 



[ The Witness delivered in tkefolUnving Paper :1 

NLJIBER of Sales in Master Murphy'^ Office in each year since the passin'^ of the 
Incumbered Estates Court Act. ° 

From 1 November 1849 to I November 1850 - . _ 4 

From 1 November 1850 to 1 November 1851 - - _ g 

From 1 November 1851 to 1 November 1852 . - - 7 

From 1 November 1852 to 1 November 1853 - - - 11 

From 1 November 1853 to 1 November 1854 - - - 13 

From 1 November 1854 to 1 November 1855 - - - II 

From 1 November 1855 to 24 April 1856 - - - - 15 



Lunce, 28° die Aprilis, 1856. 



MEMBERS PRESENT. 
Mr. Attorney-General for Ireland. 

Sir James Graham. 

Mr. Fitzeeraid. 

Mr. E. Ellis. 

Sir Erskine Perry- 
Mr. De Vere. 



Mr. Kirk. 

Mr. Macartney. 
Mr. Grogan. 

Mr. H. Herbert. 
Viscount Monck. 



Mr. attorney -GENERAL FOR IRELAND, in the Chair. 



William Gibson, Esq., called in; and Examined. 

21 88. Chai'nnan.'] YOU are a Solicitor practising in Ireland r — Yes. 

2189. And also a member of the Incorporated Society of the Attorneys and 
Solicitors ot Ireland r — I am a member of the council of that society*. 

2190. Aou have yourself had very considerable experience in the Court of 
Chancery ? — I have bad. 

2igi. You have had very considerable e.xperience in that court, both under 
the old system and under the reformed system of that court? — Yes. 

2192. You have also had large experience in the operations of the Incumbered 
Estates Court?— I have. 

2^9.3«_You have yourself had the conduct of sales to a veiy considerable 
amount in that court? — I have had several. 



21 94. Will you state to the Committee what are the operations of that court ; 
have those opei’ations met with favour in the country? — think the principle of 
the court has been very much approved of by the profession to which I belong ; 
and generally speaking, with few exceptions, tbe practice is approved of very much. 

2^95* From its simplicity? — From its simplicity; and, above all things, from 
the extreme facility of personal communication with the Judges. 

2196. And also the proceeding of the court has met with approval, from the 
absence of charges in the shape of stamps or fees? — Yes, decidedly. 

2197. In the present state of the Incumbered Estates Court, do you practically 
meet vrith any embarrassment or difficulty in carrying on your business, arising 
trom the state of business in the court ? — Certainly. 

2198. Will you state to the Committee how that arises? — I think in the 
month of June last I sent in a small schedule of incumbrances, with a view of 

istributing a fund, to Mr. Commissioner Hargreave’s office, and they were unable 
to give any appointment upon that till the month of November., There is great 
delay m the distribution of money. 



0.34. 



2199- 



Do 



J. J, Murphy, £sq. 
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2 1 QQ. Do you recollect the name of the matter ? — The Bingham estate. 

2200. Was there any difficulty in it?— No; the delay was merely from its 

not coming to its turn. v • • 

2201. The delay arose from the pressure of other business in the court? — 
Altogether. They take the business in its turn from the time of. your sending 
the schedule. They will not take the schedules till they are able to rule and 
regulate them. The clerk first goes through the schedule, compares it with 
the searches, and sees that it is all right, and then gives you a notice appointing 
a day. That noticel was not able to get for some months after I applied for it. 

2202. In the simple proceeding of settling the scliedule ot incumbrances, 
practically, you experienced a delay of five months ? — I did. But it is right 
I should s'ay that in that case, upon the very ground of delay, I applied to the 
Commissioner to distribute a large portion of the fund before waiting for the 
final adjudication of the schedule, and be did so; and it is .now the constant 
habit of the Commissioners, when the solicitors are able to show a case for the 
purpose, to distribute a large portion of the funds in all uncontested cases without 
waiting for the final adjudication of the schedule. 

2203. That is where the priority of right is quite undisputed ?— Yes ; the 
solicitor states his knowledge of the property and calls upon the Commissioner to 
distribute a certain portion of the fund. 

2204. Within the last two years there has been practically great difficulty in 
getting on with the business in consequence of the pressure of business in the 
court ? — No doubt. 

2205. Have you yourself formed any opinion as to the propriety of continuing 
some court, whether the Incumbered Estates Court, or any other, with power to 
sell inciinffiered estates? — With regard to that, I have come over here as 
representing the council of the society in Dublin, and I am bound to say I 
think the general opinion of the members of that council is that the Incumbered 
Estates Court should be transferred to the Court of Chancery, keeping the 
adminstration in reference to the sale and title of estates separate and distinct; 
that is to say, what I myself should approve of (and it is also the general opinion 
of the profession) is, that the better plan would be to annex two Commissioneis 
to the Court of Chancery, and let them be confined to the business in which they 
are at present engaged, namely, the giving of Parliamentary titles, the investi- 
gation of those titles, the sale of estates, and the distribution of funds. 

2206. That is, you would have a separate tribunal annexed to the Court of 
Chancery, which should be charged with those duties? — Yes. 

2207. That is the view of the council, whom you represent upon this occa- 
sion?— I think so. 

2208. Did the council come to any conclusion as to what ought to be done 
with the pending business of the Incumbered Estates Court? — ^There is a unani- 
mous opinion that it would be utterly impossible to transfer it, with any regard 
at all to the conduct of the general equity business of the country, to the Court 
of Chancery at present ; we are unanimously of opinion that it would be impos- 
sible now to work out the arrears of the Incumbered Estates Court with the 
current business in the Court of Chancery. 

2209. Assuming that the council came to that unanimous opinion, what con- 
clusion did they come to as to what ought to be done with the arrears, supposing 
your project of transferring to the Court of Chancery two of the Commissioners 
of the Incumbered Estates Court were carried out? — Their opinion is, that the 
Incumbered Estate.s Court should be allowed to go on for a year, or perhaps 
three years, for the purpose of enabling them to wind up the present business. 
In order to present to the Committee the views of the council upon that subject, 
perhaps the better course for me to take will be this ; I received this morning a 
resolution from the council^ and I will read it to the Committee: “ Resolved, 
That it be impressed on onr deputation that the feelings of the council of 
the attorneys and solicitors of Ireland are contained in the Petition No. 736, 
to the House of Commons, and the answers to the questions by the Commis- 
sioners, and that copies of those documents be again given to both members of 
the deputation, together with a copy (rf this resolution, andthat they be requested 
to maturely consider those documents, and bear in mind that -some of the council 
are of opinion that the Incumbered Estates Court should only be continued to 
wind up its present business, and others are of opinion thatit would .bj> benefficial 
to continue it, at least so Tong as the pressure of the business of - the . country 
may require it.” There are members of the council who think that the Tnchm' 
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bered Estates Court ought to he continued exactly as it is at present. I think 
that it T^'QuId be better to annex it to the Court of Cliancery, but keepino-, the 
Accountant-general’s Office distinct. 

2210. One of the answers which you have given with regard to allowing the 
Incumbered Estates Court a year or two to work off its present arrear of 
business, is inconsistent with the view of transferring two Commissioners to the 
Court of Chancery f — No doubt. I said that my idea would be to transfer two 
of the Incumbered Estates Commissioners to tlie Court of Chancery, and of 
course, in that case I would transfer the arrears with them. My notion is that 
you would require three Commissioners; probably one of the present Masters 
of tlie Court of Chancery could be anne.xed; and liis particular jurisdiction 
could be allocated to him along with the two Commissioners. I think that it 
would require three Commissioners if you w’ere 1o transfer the arrears. 

221 1. Supposing the Incumbered Estates Court was left as it is to work out 
the present arrears without transferring any of the Commissioners, and with- 
out any new Judges in tlie Court of Chancery, do you think that witli their 
present staff they would be able to carry on that portion of the business relating 
to the sale of estates, exclusive of the present business of the Court of Chancery ? 
— I think that depends upon whether or not you extend the principle to unin- 
cumbered estates. 

2212. Have the council of your body formed any opinion as to whether this 
power of selling ought to be extended to unincumbered estates ? — They are of 
opinion that it ought to be extended to the sale of unincumbered estates. They 
stated that in their answer to the Commissioners of Inquiry'. 

2213. Since fliat time the question has been very much canvassed; do they 
still retain the opinion that this power should be extended to the sale of unin- 
cumbered estates? — I think they do. 

2214. They think that this new tribunal to be annexed to the Court of 
Chancery should have charge of the sale of botli incumbered and unincumbered 
estates'.' — Yes. 

2215. And also the distribution of the funds arising from those estates ? — 
Yes; I would give them the same duties as the Incumbered Estates Commis- 
sionere now have. 

221 fi. Would that not draw into this new branch of the Court of Chancery the 
greater part of the business of the Court of Chancery : — I think not ; generally 
speaking very few questions arise of great difficulty in the distribution of funds 
in the Incumbered Estates Court ; and when they do arise, I can see no reason for 
not sending any particular question of that sort to tlie Chancellor. At present 
they sometimes transfer the funds to tlie Court of Chancery for the purpose of 
having the rights of the parties adjudicated upon by that court. 

221 7. Is it not the case that there are comparatively few suits in the Court of 
Chancery in Ireland that do not involve in some stage the sale ofland ? — ijitterly 
there have been very few. Since the establishment of the Incumbered Estates 
Court wc have had very few sales in the Court of Chancery. 

221 S. Do not sails generally involve the sale ofland at some stage ; an adminis- 
tration suit, for instance, to administer the effects of a deceased party; if he has 
any land, that necessarily involves the sale of land. Supposing such a suit as 
tliat to be instituted, would you transfer one part of it to this new tribunal, and 
leave the rest lobe administered by the court in its ordinary jurisdiction ? — 
Tiiat is (1 question of more difficulty than 1 am prepared to answer. It occurs to 
me that if you give a Parliamentary title generally, you must have officers for 
the purpose of working out that particular bi-anch of business, exclusive of other 
duties connected with the Court of Chancery. 

22ig. Would you see any difficulty in allowing the Judges of the Court of 
Chancery each I0 take his proportion of the business, including part of the sale 
of estates ? — I think it would probably lead to great delay iu the sale of estates ; 
and if thei-e is delay in the sale of estates, you must again get into the system of 
receivers, which, in my opinion, is very prejudicial to the well-being of the 
country. 

2220. In order to get rid of the imposition of receivers, you would wish to 
have a rapid system, in which the estate would be sold as almost the first step in 
the suit ?— Yes. 

3221 , Administration estates -involve the sale of real, estate; of course, if a, 
judgment creditor institutes a proceeding to recover his judgment, that involves 
0.34. - • -2 3 the 
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the sale of real estate I think I would confine those proceedings to the Incuni- 
bared Estates Court. 

2222 . And a mortgagee in the same way r — Yes ; in fact, it is so at present. 

I do not think that any man proceeds now to raise a mortgage in the Court of 
Chancery. , , . 

2223. Does not it result from this, that this new tribunal, it it was to have 
the sale of all estates, and also the distribution of the funds to be realised bv 
those sales, would necessarily draw to itself four-fifths of the business of the 
Court of Chancery ? — 1 think not. I think it is not so extensive in that particular 
branch as vou seem to infer. 

2224. \Vi!i 5'ou be good enough to indicate the particular class of cases that 
would not o-o to this tribunal r — Minors and lunatics and accounts. Tliere is in 
Master Brooke’s office now an account connected with the Belfast Corporation 
of enormous weight; that I have known Master Brooke engaged in for a week 
or ten days, without, attending to any other business. There is a winding-up of 
the Tipperary Joint Stock Bank in Master Mui-pby’s office ; that must take up a 
large portion of his time; and I think that those matters are iucomsistent witli 
the^duties of a Master charged with the rapid sale of an estate. 

2225. Supposing, according to the suggested plan, that the Vice-Chancellors 
were assisted by two chief clerks, it would follow that that business which you 
have just described, namely, the «inding-up of the Tipperary Joint Stock Bauk, 
and tlie taking of the account of the Belfast Corporation, would be done by the 
chief clerk of the Judge, but would be subject to the Judge’s opinion upon any 
question that arose ? — My own notion is, that it would be a gi-eat deal better for 
one Judge to do the whole of the business. The feeling of our profession is, that 
it would be a great deal better not to delegate authority to the chief clerks, but 
that the system which is now established between the Incumbered Estates Com- 
missioners and the Masters should be adopted. The opinion of the council is. 
that the present system of the Master’s Office, with a little extended jurisdiction, 
is a perfect system. There are some matters connected with it which might be 
improved, such as not moving the original petition before the Chancellor, and 
that the distribution of the funds should be given to the Master, and the whole 
conduct of the matter entrusted to him. 

2226. That would only apply to business coming under the loth section:— 
Yes. 

2227. Would you think of enlarging the power of the Masters under the 
15 th section, and continuing them as Masters to act with regard to otlier 
business upon references from the Chancellor and the Master of the Rolls ?— 

■ Yes, I would. 

2228. Would you not, then, be preserving all the evils of the old system 
arising from a cause being instituted before one Judge, and being referred by 
him to the Master, from whom it comes back with a report, and is reheard by 
the Judge? — In some cases that would arise no doubt, but the principal business 
that would then come before the Chancellor would be matters connected with 

I the carrying-out and the specific performance of contracts. That would not 

I involve references to the Master at all. 

2229. The Chancellor and tlie Master of the Rolls would have to do the same 
business as at present, with the exception that the Chancellor would not have to 
pronounce the first order under the 15 th section ? — Yes. 

2230. According to the present system of the Court of Chancery, if a cause 
originates before the Chancellor it is heard by him. If it involves some matter 
of account and inquiry the Chancellor refers it to the Master ; the parties com' 
mence then before the Master. The Master hears the cause, gives his directions 
upon it, examines witnesses, and makes his report, The cause then comes again 
before the Cbancellor to be re-beard. Perhaps he finds that the inquiry is not 
sufficient, and he sends the cause back to the Master again. The Master makes 
a fresh report, and after the lapse of perhaps five years the cause comes to be 
finally decided ? — Yes, and I think that there might be some cases which would 
involve that difficulty, even if the plan which I suggest were carried out. 

2231. Are the Committee to understand you to say that the view of the 
council of the Incorporated Society is that that system should be preserved ? — ■ 
No, I am not prepared to say that. It is merely a broad outline that I am pre- 
pared to answer about. We did not at all enter into those minute details.. I 
only giving ray own opinion with regard to them. 

2232. Did 
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2232. Did the council at all take into consideration the principle that the 
Judsre before whom the cause conies first should have the charge of it from that 
moment to its conclusion? — Decidedly. 

2233. And they approve of that principle ?— They approve decidedly of that 
principle ; but I think that the opinion of the council is quite in favour of having 
a greater number of judges, and having less business delegated to chief clerks. 
We tiiiiik, in fact, that the same facility would not exist between persons holding 
the high position of Vice-Chancellors and the solicitors of Ireland, as now exists 
between the solicitors and the Masters and the Commissioners of the lucum- 
bercd Estates Court. 

2234. And, also, you apprehend that under die system of chief clerks, they 
would become in the end virtually Masters ?— Yes ; and that the whole of the 
business would be conducted by them and the junior clerks, aud the Vice-Chan- 
cellor would be an unapproachable sort of person. 

2235. The plan which the council propose is this, that a separate branch of 
the Court of Chancery should be created for the sale of estates ; that the jurisdic- 
tion of the Masters under the 15 th section should be enlarged, and that the re- 
maining businsss of the court should be left as it at present stands? — The 
opinion of the council (for I do not wish to mix up niy own opinions with theirs, 
is stated broadly in the resolution which I have handed in, and the documents 
therein referred to my opinion) is tliat arrangements should be made for working 
out the arrears of the Incumbered Estates Court at present, that that court and 
the business should be transferred to the Court of Chancery, and tliat the power 
of sale should be extended to unincumbered estates. The council wish that the { 
present system of the Masters should be followed up, giving them an extended * 
jurisdiction ; but, as far as I can see, they are strongly opposed to the system of 
V'ice-Chancellors and chief clerks. 

2236. Sir J. Graham.'] You speak upon behalf of the great majority of the 
council in that particular ? — Yes. 

2237. Chairman.] You stated just now that the opinion of the council was, that 
ill any change that took place the office of the Accountant-general, in reference to 
the sale of estates, should be kept distinct from the ordinary Accountant-general’s 
office ? — I give that as the opinion of the great majority of the profession with 
whom I have spoken, and my own opinion is strongly in favour of that course. 

2238. Will you Slate your reasons for arriving at that conclusion? — In the 
Incumbered Estates Court the accountant is always in bis office; he is always to 
be seen. You go up to him in the morning before you apply to the Commis- 
sioner for an order for the payment of money, and you get a certificate of the 
fund to be distributed in five minutes. He turns to his book and gives a certifi- 
cate of it in five minutes. You then walk down to the Commissioner and make 
your application, and you get your order for the money forthwith. In the Court 
of Chancery, if you have to apply for money you leave a docket there the day 
before for a certificate of the funds, and in ordinary cases you get that docket the 
day after ; but in many cases, where your docket is applicable to dividends or 
stock, you may have to wait a fortnight or three weeks for that certificate of the 
funds to enable you to get it. That is a particular hardship upon suitors in the 
Court of Chancery. 1 do not mean to throw any blame upon the Accoumant- 
geoeral of the Court of Chancery, and for this reason ; the funds are more per- 
manently invested, pending miner matters, and various things of that sort; and 
there are what we call standing orders upon the Accountant-general to pay every 
half year out of the dividends of certain stocks certain moneys. Of course that 
involves a very complicated keeping of accounts, which does not exist in the 
Incumbered Estates Court to the same extent. However, there is great delay. 
After the October dividends are received, you can seldoin get an order for them 
for three weeks after they are due ; and I think we should get into a great state 
of confusion if we mixed up with that the funds of the Incumbered Estates 
Court. 

2239. Would it remove your difficulty, supposing you transferred the account- 
ant 01 the Incumbered Estates Court with his staff to the Accountant-general of 
the Court of Chancery, and adopted in the Court of Chancery the simple 
practice of the Incumbered Estates Court ? — If it were possible to do that, I 
think the objection would be removed. 

2240. I understand a portion of your diffi.culty to arise from the complicated 
state ol the funds invested under the direction of the Court of Chancery, as com- 
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pared with the more simple state of the funds invested under the direction of the 
Incumbered Estates Court-— Yes; there are few investments in the Incumbered 
Estates Court. 

2241. In the Incumbered Estates Court they pay out rapidly r— Yes. 

2242. Whilst you can get an order to pay money in tlie Incumbered Estates 
Court immediately, there" is a delay of three or four weeks in the Court of 
Chancery? — Yes. 

2243. Incumbered Estates Court there is no fee at ail?— No. 

2244. Neither upon the order nor upon getting the accountant’s draft for the 
money ? — No. 

2245. In the Court of Chancery is there a fee ? — There is a fee to the 
Re(’-istrar of the Court of Chancery upon signing the draft; that is Qs. %d.; and 
very often that presses heavily upon a poor mau. He has to pay that fee every 
half year. 

2246. Is it necessary in the Court of Chancery to have a special order of the 
court for ilie payment of money? — Yes, a special order of the Master of the 
Rolls, or of the Chancellor. 

2247. And unless you obtain an allocation order or a -standing order, each 
person, no matter how small the amount is wliich is to be paid, must obtain a 
special order ? — Yes ; but each person under an allocation order must pay 6 j. 2 d. 
upon the draft. 

2248. Mr.'.^. What is the whole expense of getting- a payment of 

6 /. out of the Court of Chancery ?— That would depend upon tlie nature of the 
payment. 

2249. Take the case of a common payment such as you have just now referred 
to, upon -which a fee of 6s. 2d. is paid upon the draft: — I do not think that 
ever occurs. Money very often is invested in the accountant’s name, and an 
order is made to pay the dividends every half year. You have not to get a 
new order every half year; they act upon the same order; but every half 
year you have to pay 6s. 2d. upon the draft. 

2250. Is that the only charge? — Y’es. 

2251. Chairman.] Supposing in the Court of Chancery at present a party is 
entitled to any sum of money, say 200 1., and he has to make an application to 
the Master of the Rolls to pay out that sum, and to get it paid out by the 
accountant’s orders, could you form any estimate of the averag-e cost of getting 
that order? — ^Tliat would depend upon tlie details. The Master of the Rolls is 
a very cautious judge, and you have to give him the fullest information. You 
may have to go back to a very remote state of circumstances and facts; but I 
should think the cost would be about 10/. 

22.52. That is supposing the sum to be paid is only 200 Z.r — 1 do not titink 
that the amount makes any difference. 1 think it would cost as much for 100 1. 
as for 1,000 1. 

22.53. The ordinary course is, that the Master of the Rolls pronounces an 
allocation order: — ^Yes. 

2254. What is that? — ^After the decree is made and the sale takes place it is 
refeiTed to tlie Master to allocate the funds amongst the several creditors accord- 
ing- to priority; he makes a report, and states the sum according to priority. 
Upon that you go to the Master of the Rolls. The Master of the Rolls makes 
an order on the accountant to pay those people according to their priority. 

22.55. That one order is applicable 10 all? — Yes ; except there be a party in 
reference to whom there is any difficulty, in which case the party has to go to 
the Court again at his own expense. 

2256. Every creditor, supposing there are 100 of them, has to pay 6s. 2d. 
before he gets his money out ?— Yes, no matter what the sum may be. 

2257. Are you quite correct in saying that there are no fees upon accounts: 
— The only fees upon accounts are when you want an account of the sum. You 
get a certificate of the amount standing to the credit of the cause for nothing; 
but if you want an account of the various sums paid from time to time to the 
various creditors, the charge for that account is something very small indeed. I 
think there is a rule that it is never to exceed a pound, no matter what the 
length of the account is. 

2258. Adverting to a former answer, in. which you suggested that the Masters 
should be continued with increased powers under the 15 th section, and that a 
new tribunal for the sale of estates should be attached to the Court of Chancery, 
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Tfoiilcl not almost all tho suits under tbe 15 tli section ■which should continue in 
the Masters’ Office involve the sale of estates? — A great many of them would. 

0259. Supposing a suit -was instituted in the Masters’ Office under the 
loth section involving the sale of land, what would you do? — If my principle 
were carried out, that proceeding could be originated in the office of the Title 
Masters. I think you must commence that proceeding in that office. 

2:2{5o. The greater part of the causes which are originated under the loth sec- 
tion do involve the sale of land ? — Not the greater part ; a great many of them 
do, but there are a vast number for receivers only. 

•2261. Supposing a creditor institutes an administration suit the ordinary course 
of payment is this : He is paid out of the personal estate if the personal estate 
is sufficient, and if the personal estate is insufficient the real estate has to be 
sold. Supposing your suggestion were carried out, before which of the two 
tribunais should that suit be instituted? — Before the new tribunal, because the 
land is clearly liable under any circumstances, 

2262. You would not have to sell the land till it -was proved that the personal 
estate was insufficient ? — That would apply to any case in reference to a judg- 
ment or a mortgage. • At present we sell lands every day in the Incumbered 
Estates Court without any inquiry as to the assets of the original debtor, 

2263. In instituting a suit of that, character under the 15 th section, is it not 
the practice that you first ascertain the amount of the personal estate, and if it 
is found to be sufficient you do not touch the land, but if it is found to be 
insufficient you sell the land r — Yes. 

2264. You think that suits of that character which may involve the sale of 
estates should be taken before this new tribunal ? — Yes, I think so. 

•2265. Sir J. Graham.'] In the Incumbered Estates Court the converse is the 
rule. Without any reference to unexhausted personalty the debt is proved, and 
you proceed against the real estate immediately ? — Yes. If 1 had a mortgage 
against the real estate of a deceased party, although his personal assets are the 
primary fund for the payment of the debt, the Incumbered Estates Court will 
not stop to inquire, but if you show a clear legal right against the lands the 
Judge will sell the lands. 

2266. Therefore if the Incumbered Estates Court be transferred to the Court of 
Chancery, it 'will be necessary to provide, if the same facility of sale be extended, 
that the rule of the Incumbered Estates Court shall be imported into Chancery, 
together -with the tribunal itself, otherwise there will be an inquiry whether the 
personalty is e.\hausted or not before the realty is made liable ? — I do not think 
that is a question for me. There is no doubt it would be fair to apply a man’s 
personal estate according to the rule of law. 

2267. Chairman.] The Incumbered Estates Court at present exercises no 
jurisdiction whatever over personalty r — No. 

2265. You cannot institute a suit for the administration of personalty there ? — 
In the Court of Chancery they will not sell the real estate till you show that 
there is no personal estate. In the Incumbered Estates Court the reverse is 
the rule. 

226(1. Sir J. Graham.] If the Incumbered Estates Court be transferred to the 
Court of Chancery, will it not be necessary to provide, if the same facility of sale 
be extended, that the rule of the Incumbered Estates Court shall be imported 
into Chancery, together with the tribunal itself ? — I do not wish to give any 
opinion as to the prudence or imprudence of that course. If you transfer the 
same powers, of course the Chancery practice must be changed by selling the 
estates, without reference to any inquiry as to personal estate. 

2270. Sir JE. Per7y.] Would not your vie'w be carried out by making the 
Title Masters or Commissioners a branch of the Court of Chancery, and referring 
the title to them only when an estate had to be sold. An administration suit 
would go then before one of the ordinary Masters, and if the personalty failed, 
and it became necessary to sell the land, might not the title be handed over to 
the Commissioners, as it is now ? — I think it would be very desirable that the 
Commissioner charged with the sale of the estate should examine the title ; that 
gi'ves him full information with regard to the ■whole case, and enables him after- 
wards to distribute the fund. With regard to anything antecedent to the exami- 
nation of the title, I think it is immaterial, that being done by a different 
tribunal. 

2271. That is the operation now, that a suit is brought in the Court of 
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Cliancen-, either before the Master of the Rolls or one of the Masters, and when 
an order is made for the selling of the estate then the suit is I.anded over to the 

Commissionersin order to investigate the title to that estate r I do not knmv 
of any case since the establishment of the Incumbered Estates Court 111 which 
a suit has been instituted in the Court of Chancery with the view ot bringing it 

into the Incunihered Estates Court. - , ,1 ■ 1 .1 , 11 ,1 

0272. It has been stated that that is the case r— I think that all tho^ suits 
had'heen commenced previously to the establishment ot the Incumbered Estates 

Would not that be a very facile process if the Commissioners were 

made a'braiich of the Court of Chancery I think so. , , ,, , , 

0074. Ckdrmm.] Following out the view of the Honourable Member for 
Devonport does not it follow from that that you break through the rule ot 
liavinv the cause in charge of the same judge from its comiueiicement to its 
termination:— Yes, of coarse it does; but I think that they are two different 
and distinct transactions. In the first part of the case the judge is funebt, 
officio ■ everything connected with his branch of the case is at an end as soon as 
foil e.yhaiist the personal estate; and you hand over the sale, the tit e, and the 
distribution of the funds to a new judge, and he acquires a thorough knowledge 

of evervthing essential in the distribution of Refunds. 

2275. He iias to acquire the same knowledge that the judge from whom the 
suit was transferred already possessed ?— I do not know that. 

2276. You intimated an opinion that the rule ot the Incumbered Estates 

Court viz., that -where there is a- charge upon the land you shall sell it without 
any inquiry as to the personal estate, should -be transferred to the Court of 
Chancery ?~I did not express any opinion upon that point. ^ I was asked 
whether'ihat would not be the result. I did not e.^press any opinion as to the 
prudence or otherwise of that course. ^ . -j .i 

2277. Supposing that rule to be adopted, a father dies leaving' a considerable 
real estate to his son; he leaves ample personal estate to pay off his debts, aod 
directs them to be paid ; but there is a judgment upon his real estate ; if 
rule were earned out the judgment creditor might go into the Incumbered 
Estates Court and sell the estate, although there was an ample fund to pay 
fiis debt '—No doubt he could. Then the party who is deprived of his real 
estate would be recouped out of the personal estate. 

227S. Assume that in place of adopting the course which you have suggested, 
the plan shadowed out by this Bill, viz., to clothe the Court of Chancery with 
the power of selling real estates, were adopted, in a suit of the character that I 
have described you should first, in the place of selling the estate, inquire into 
and administer all pereonal estate before you could touch the real estate? As 
•well as I recollect the Bill, that would be the scope of it. 

2279. You should carry on all your inquiries with regard to the personal 
estate, and apply that before you touched the realty ? — That is my view._ 

2280. Can you state -what -would be about the probable expense of this inquiry 
into the personal estate before you could touch the realty — It would be very 
difficult to name any particular sum ; it depends open such a variety of circum- 
stances. The rule is, that the Masters usually report that there is no personal 
estate, except some party interested for the real estate shows that there is a 
personalty. The onus lies upon the party who wishes to protect the real estate. 
If that party is anxious for delay he will surest, in every way, that the man 
■died possessed of personal estate, and that will cause delay. 

2281. Sir/. Grakam.] Would not the Master designedly give delay till he 
shall have ascertained that there were no parties who' might have a contingent 
claim -upon the realty? — I conceive that the Master "would not sell till he had 
ascertained the rights of all the parties in reference to the personal estate. 

2282. Chairman\^ Can you give the Committee any idea as to the expense « 
those prelinrinary inquiries in the Court of Chancery 7 — It would depend np^ 
the fact of whether there was personal estate or not. I do not think that I could 
give a statement of the expense. The expense, I think, would not be very coa- 
siderable, because the same advertisement tliat would go-to the creditors to com* 
in and prove their debts would be going on at the s^etime. There would be 
some delay. The expense would be inconsiderable. 

2283. Mr. E. Ellice.'] Great delay might take place? — Great delay might 
take place. 

^ 2284. The 
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*.:2S4. The personal estate might not be so easily got in ? — Althongli injustice 
niSslu be tlone to the o\vner of the real estate, he would be recouped afterwards 
bv?t!ic owner of the personal estate. 

‘2:285. Chairman.'] As a matter of practice, even acconling to the existiug 
svsteni, is it not ascertained, very early, whether there is personal estate or not? 
—Yes.’ 

•22S1). The course of [)roceediiig in the jMaster’s OfHce is this: the Master 
requires the owner of the estate in the first instance, that is, the person who 
Sflls, to protect the real estate through tlie persondty, to show that there is 
per.soiialtv r — ^ es. 

22S7. And if he does not do that the Master assumes that tliere is no pev- 
sonaltv ?— The wording of the report is, “ I find there is no personal estate, no 
evideiice of such having been laid before me.’ 

22SS. Mr. E. Ellice^ Supposing part of the per.?onal estate \vas situated in a 
diiforcnt country, the Master would wait till that personal estate was realised 
before he could dispose of the real estate? — I think not. 

2289. If it was difficult of realisation lie would wait till it was realised ?— I 
think (liat lie would report those facts specially to the Chancellor. If there was 
an outstanding mortgage, not payable for 10 years, I do not think the Master 
would delav the sale of the real estate for that time. 

2290. Suppose it was a mortgage payable immediately; until that inortg-age 
was eot ill no sale of the real estate could take place ? — I am not quite prepared 
to say that ; but I rather think not. 

2i?'oi. Chairman.] The rule is, that the creditor has a right to resort to both 
funds?— The creditor lias a right to resort to both funds. 

2292. He is not usually tied up if there is auy delay in realising the personalty? 
— I think not. 

2293. In the majority of suits, is it not apparent at once whether there is 
personalty or whether there will be a necessity for selling the real estate? 
— Yes. 

2204. Supposing you arm a judge with power to sell in such causes, when he 
lias reasonably satisfied himself that it is necessary to sell the real estate, by that 
means vou get rid of tiie whole difficulty? — Y’es. 

2205". Sir E. Perry.] By the evidence of Master Heun, it appears to be the 
practice at present, with reference to a petition for sale, that directly the incum- 
brance? are ascertained, if there should happen to be the slightest couiplication 
of title, the party goes to the Incumbered Estates Coxirt for a sale, as in that 
court he can obtain a Parliamentary title, and that court adopts the Master’s 
order, ascertaining the amount and the priorities of the incumbrances, and 
distributes the fund accordingly : — No doubt, if you have a report ascertaining 
the incumbrances in the Court of Chancery, the officers of the Incumbered 
Estates Court will allow you to make that into a schedule, and will act upon it, 

22gb. If an ordinarv administration suit, or a suit for tlie sale of lauds, were 
commenced before the Master, all the preliminary inquiries up to the order for sale 
could be made there, and when the title is to be investigated it might be relerrea 
to the Masters of whom you speak? — Yes. 

2297. Therefore, the law might be left as it is now as to priority or the 
chargeability of personalty, and this court might be transferred in the way that 
you suggest : — Yes ; it would be e.xactly adopting the present system of letting 
the Masters go on to ascertain the debts, and then transferring the matter to 
the Title Masters. 

2298. That course would not be open to tbe objection suggested by the 
Attorney-general as to cutting the suit in two, for it would be commencing 
a new inquiry altogether? — I think it would not be open to tbe objection 
suggested by the Attorney-general. 

2299. Mr. Fitzgerald.] In the case of an administration suit at present the 
amount of the personalty and the debts are ascertained before the Master, and 
the debts having been ascertained, the creditor may then go at once before the 
Incumbered Estates Court, and the Incumbered Estates Court have power to sell:' 
—Yes ; but he may go to the Incumbered Estates Court without going to- the 
Court of Chancery at all. 

230Q. Supposing your suggestion is adopted, it would be equally possible to 
commence an administration suit, in which case the Master of the court 
Ascertain the amount of the personalty and the debts, and then the case would be 
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refen-ed to the Title Master, or it would be possible to go to the Title Master 
at oncer — Yes, exactly so. If you go to the Court of Chancery you can get a 
report and transfer it to the Title Master, or you may go at once, and pass over 
the report altogether. I believe it very unfrequently turns out in the case of 
deceased debtors that the personal estate produces a sufficient amount. 

2301. Then you think that there would be no change whatever I think 
none whatever. 

2302. Chairman.] One of the complaints made with regard to the limited 
jurisdiction of the Incumbered Estates Court has been that it is not able to 
administer or make inquiries as to personal estate ? — I think it is. 

2303. And sometimes injustice has been done in consequence of that inability, 
there having been one suit in the Court of Chancery to administer the personal 
estate, and another suit in the Incumbered Estates Court to administer the real 
estate? — That sometimes occurs, but not frequently, I think. 

2304. I believe the Government Bill was before the council of the Incorpo- 
porated Society ? — It was. 

2305. And I judge from your evidence that it did not meet with general 
approval? — Jt did not. 

2306. I infer from your evidence that it rather met with general disapproval? 
— I think it met with general disapproval. 

2307. What is the opinion of the council as to the sale of unincumbered estates r 
— Vfe are of opinion that the principle which applies to incumbered estates 
should be extended to unincumbered estates. 

2308. Do -you not find in practice in the Incumbered Estates Court great 
facility and advantage from the absence of fees and stamps ? — Very great. 

2309. Do not the public derive in the administration of this new code great 
protection in the publicity which arises from the absence of fees and stamps ?— So 
much so, that in my opinion if you transfer this jurisdiction to the Court of 
Chancery it will be absolutely necessary for the protection of the public that 
they should be at liberty, without the payment of any fee, to examine the docu- 
ments in any case. 

2310. And that in case of requiring copies, he should only pay just sufficient 
to remunerate the clerk for copying ? — Yes. 

2311. Could that be carried out, supposing the Incumbered Estates Court to 
be transferred to the Court of Chancery, by authorising the Court of Chancery 
to abolish or reduce those fees and stamps which interfere with publicity or 
with the administration of justice? — We think that the fees in the Court of 
Chancery ought to be abolished altogether, without reference to the Incumbered 
Estates Court. • 

2312. If your proposition was carried out, the total abolition of the fees and 
stamps in the Court of Chancery would create a great falling off in the Exchequer : 
how would you propose to supply that deficiency ? — If you extend this Bill to 
the sale of unincumbered estates, my opinion is that it will give an enormous 
quantity of business to the Court of Chancery with reference to those estates, and 
that the sum to be derived in the shape of stamp duties on conveyances will 
be immense. My opinion decidedly is that, with few exceptions, every man in 
Ireland having an unincumbered estate, will put his estate into that court, with 
the object of getting a Parliamentary title. 

2313* Supposing the jurisdiction to be limited to the case of a boeui fide sale 
out and out? — If you limit the jurisdiction to the case of a bond fide sale out and 
out, I think it will make very little difference. There are verv few sales of un- 
incumbered estates in Ireland, scarcely any, Very few men in Ireland sell their 
estates except driven to it by debt. 

2314. Does not the infrequency of the sale of an unincupihered estate in 
Ireland arise also partly from another cause, namely, the difficulty and expense 
of making out a elm title?— I do not know that. I have sold one or two unin- 
cumbered estates, for gentlemen wishing to go to Australia to live ; but, with 
those exceptions, I do not recollect a man ever selling an unincumbered estate. 

2315* Has it arisen at all from the difficnlties at present of m ak iTi g out a clear 
title ? — I do not think it has. 

2316. Supposing the estate to be a small one ?— No ; you must make out a 
title for the Incumbered Estates Commissioners, and a very strict title too ; 
people who are ignorant of the law are under the impression that you can sell 
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anv estate in the Incumbered Estates Court, but that is quite a mistake ; thev 
are vers^, very strict indeed. 

2317. Assuming your view about the sale of unincumbered estates to be richt, 
from what source would you contemplate that this deficiency in the revenue 
caused by the abolition of fees and stamps should be made up ? — I do not know 
that, except from the geneinl resources of the country. 

23 iS. There is a proposition in this Bill, that inasmuch as the reduction of 
fees and stamps (I am not speaking now of the abolition) would be rendered 
necessary by giving to the Court of Chancery this new jurisdiction, the defi- 
ciency created by that reduction should be made up by the deduction of a small 
per centage fi'om the amount realised on the sales of estates, say one per cent., 
or a half per cent. ; do you approve of that proposal ? — I think it would be very 
preferable to the present system of fees. 

2319. You would rather have the abolition of the fees without any substitute? 
— Yes; but I think that your plan is very preferable to the system of taking 
fees. 

2320. Sir J. Graham?^ The abolition of stamps and fees in the Court of 
Chancery in Ireland would hardly be possible if they were maintained in the 
Court of Chancery in England? — Ireland is a much poorer country than 
England. 

232 1 . The stamps and fees are now a source of revenue, are thev not ? — I do 
not believe that they are; I think that they go to the support and maintenance 
of the conrte there. I do not think there is any revenue derived from the 
Chancery funds or the fees. They all go to the Suitors’ Fee Fund, which at 
present is scarcely able to meet the demands upon it. 

2322. And from the Fee Fund the officers of the court are paid ? — Yes. 

2323. Therefore if you abolish the stamps and fees, the officers of the court 
must be paid from some other source? — Yes, as the Incumbered Estates Court 
officers are now paid. 

2324. That is, by the public? — Yes. 

2325. You have said that you think it very desirable that a small per centage 
should be levied upon the sale of property ? — I think it would be preferable. 

2326. Would not that be a shifting of the burden from those who now pay 
to those who are now exempt from payment, namely, from the suitors in general, 
to those who sell property in distress ? — No doubt. 

2327. Is it an equitable change, do you think, that a charge which has been 
borne for a long time by the suitors, and a charge which is sanctioned by pre- 
•scription, should suddenly be shifted to those who sell their estates in consequence 
of incumbrances ? — ^You are proposing to make a very great change in the ad- 
ministration of the law, and if that be done, I think the Government must be 
prepared to make some sacrifice in the shape of revenue, for it will be difficult 
to have one system adopted with regard to the imposition of fees for one branch 
of practice and to abolish them with reference to the other branch ; and I think 
that if you give a Parliamentary title, it will be absolutely essential to give free 
access to all the documents. It is a matter of frequent occurrence poor men 
going to look at schedules of incumbrances. No man can do that in the Court 
of Chancery, even by paying a fee, without a solicitor; he must pay a solicitor 
to find out all those things for him. 

2328. You think that all the expenses of the court should be borne by the 
public, or that there should be a per centage levied upon the sales, relieving the 
suitors and charging the sellers ? — I do j but the enormous addition to the 
revenue in the stamps upon conveyances w'ould very considerably make up for 
any loss of that sort. 

2329. That is upon the assumption that the power of sale be extended to un 
incumbered property, and that the owners of unincumbered property be allowed 
to go through the process of sale to obtain an indefeasible title without an inten- 
tion to sell ? — Yes ; and probably the increased stamp duty that has arisen from 
the great increase of the sales of property since the establishment of the 
Incumbered Estates Court in Ireland has altogether met the expenses of the 
Incumbered Estates Court. 

, 2330. Chainna 7 i.'\ The stamp duty at present upon the conveyance of estates 
IS an ad valorem duty ; it is regulated by the value of the property ? — Yes ; it is 
10 s. per cent. 
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2-131. The amount realised bv the stamp duty could be easily ascertained, 
^vhen you liad ascerrained the value of the land which has been sold -—Yes. 

2332. air. Fitzgerald.] Dr. Longfield expressed an opiuiou, that if the power 
of sale is extended to imincmnbcred property, it -will lead to a very small exten- 
sion, if any, of the business of the court ; do you agree in that opinion ?— I think 
if it is possible to limit tlje power to the sale of unincumbered property for the 
purposes of sale, it will lead to a very little increase of the business ol the court. 

•2333, The Committee is informed that now, when tlie po^yer of sale is limited 
to incumbered estates, parties constantly take advantage of the powers of the 
court, bv making fictitious incumbrances ; do you not think that in case the 
power of sale is extended to unincumbered estates, there would be an equal 
facility for parties to avail themselves of the powers of the court, by making 
fictitious incumbrances ? — I think the facility would be much greater.^ I know 
cases at present in which people Iiave an objection to sell tlieir estates in the In- 
cumbered Estates Court, because it would raise a suspicion of their credit; 
but if you extend the power of sale to unincumbered estates, tlmt objecdon. 
would be removed. 

2334. In the Incumbered Estates court they do not require you to raise the 
claims of personal representatives to old mortgages? — No, they do not interfere 
with legal estates there. 

2335. In the case of settling an estate, would it not be a far cheaper process 
to have recourse to this court,' if it had tlie power of dealing with unincumbered 
estates, than to adopt the ordinary course of settling an estate now r— Certainly. 

2336. The amount of business that would come before the court if it had that 
]jower would be very large indeed ? — I think almost every man in Ireland would 
put his estate into the court if the Bill is so framed as to enable him to do it, ia 
order to obtain a Parliamentary title. 

2337. Mr. Groga^i.] With regard to the expense which would be thrown 
upon the public if the power of sale possessed by the Incumbered Estates Court 
were transferred to the Court of Chancery, at present the whole of the expense 
of the court is borne by the State ? — Yes. 

2338. Is it, thcrefo’re, your view, that if tliis power be transferred to the 
Court of Chancery, the expense should in like manner be borne by tlie State ? — 
Gertaiuly. 

2339. h wot, then, be the case that the State, as the great source and 
administrator of justice, would bear the e.xpense of administering justice? — 
Certainly. 

2340. A suggestion has been thrown out to you, -whether the practice in the 
Incumbered Estates Court of deducting a half per cent, upon the amount of 
money realised by sales might not be an eligible source for recouping the money 
that would be lost by the abolition of the fees and stamps in the Court of 
Chancery, and you have expressed an opinion rather in the affirmative of that? 
— I think it would be the best way', unless the expenses are to be paid by the 
State. 

2341. You are perfectly clear with regard to the necessity and utility of 
abolishing the fees and stamps, if the power of selling unincumbered property be 
given to the Court of Chancery? — Decidedly. 

2342. Does it occur to you that if a half per cent, be deducted from all the 
funds realised on the sales of property, whether incumbered or unincumbered, 
in tlie Court of Chancery, that will be making parties concerned with that 
bi-anch of the Court of Chancery bear all the expenses attendant upon the Court 
of Chancery ? — Of course, if that is to be the only fee levied in lieu of the pre- 
sent fees, it will be so. 

2343. Mr. F. Ellice.] Are not unincumbered estates better able to pay those 
fees than incumbered estates ? — Yes, they are ; and in ray opinion, if you extend 
this principle, some additional fee might be put upon the sale of unincum- 
bered estates. 

2344. Sir ./. G raham^ A fee levied upon unincumbered estates is a fee levied 
upon wealth ; a fee levied upon incumbered estates is a fee levied upon poverty? 
— A man goes to sell an incumbered estate for the purpose of realising his 
debt. 

2345. Mr. Groffflw.] Would not the injustice still remain, that the suitors of 
one department of the Court of Chancery would practicallv be ^xed for the 

■whole 
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v;ho]c expense nf the Court of Chancery r — No doubt, if that is to bo ths oulv 
fee levied. 

aS4*S. C/iaii’-mau.] That is, if you abolish all fees and stamps?— Yes. 

:^347- Sir E. Ptrrj/.] A person selling mi unincumbered estate is not a 
suitor: — No^ he is getting the conveyance of a court viiich is established for 
the dispensation of justice. 

‘.>348. Mr. E. Ellice.'^ And a man having- an uniiiCLimbered estate who comes to 
the State for a Parliamentary title, should pay for it ? — Yes; and for that reason 
I would make a difterence between the fee on the sale of unincumbered estates 
and the fee upon the sale of incumbered estates. 

2349. Mr. Kirk.'] He would not come to the court, would he, unless he 
thought it his interest to pay a half per cent, to get a better title than he had 
preHously ? — No ; and I think that in many cases it would be the cheapest way 
of making a title. 

2350. Chairman.] Supposing you only reduce or abolish those fees M’hich 
prevent publicity, and which are necessary to be removed, would there then be 
any injustice in imposing a tax of a half per cent, upon those for whom this new 
jurisdiction was created ? — There would not. 

2351. Sir Perry.] Evidence has been given before the Committee as to 
the necessity of exercising gi*eat vigilance in reading the abstracts ; are you of 
opinion that that vigilance is necessary ? — I am, decidedly. 

2352. Do you tliink, therefore, that the duty of reading the abstracts should 
be given to fifjuity Judges generally, or to a special body whose attention has 
been directed to that branch of the law ? — I would make the Commissioners read 
tile abstracts of title. Afterwards, when they come to distribute the fund, and 
are familiar with the entire title, they do it with much greater facility than if 
they had not read the title. 

2353. Tlte evidence which you have given is founded upon that view that 
you would iiave Title Masters, but those should be the sole persons in the Court 
of Chancery devoted to considering- abstracts ? — Yes. 

2354. It raig-lit be done either by h-aving Title Masters, or by letting the 
present Commissioners be attached to the Court of Chancery, and performing 
their duties as now ? — Y’es. 

-355- D’ a Parliamentaiy title is to be given to all estates sold under the 
order of the Court oi' Chancery there would be no difficulty whatever when the 
ordinary judge made an order for sale in transferring that duty to the Title 
Masters ? — None whatever. 

23.56. As to the reform of the Court of Chancery, you stated that the profes- 
sion of Ireland are very well satisfied with the system by which the Masters 
under the 15th section dispense justice ? — Yes. 

23.57. That being amended by their being able to take cognizance of a suit 
in the first instance without a necessity of a reference to the Chancellor ? — Yes, 
and distributing- the funds particularly. 

23.58. And you object very much to the system of Judge and Master practice? 
-■~Yes. 

2350. Do you see auy difficulty in applying that same system that you 
approve of to all the Judges in Equity, that a Vice-Chancellor or the Master of 
the Rolls should, if he had time, administer the whole suit himself? — I know 
it has been the practice of the present Master of the Rolls to do a great deal of 
the business that in former times used to be transferred to the Masters. I will 
illustrate that by stating a case; I applied some time ago to the Master of the 
Rolls to give an allocation order to the Master to allocate the rents of a very 
lar^e estate in Ireland, which I was selling in the Incumbered Estates Court, and 
which had a receiver over it. I applied to have the funds allocated amongst 25 
petitioners. The Master of the Rolls said, “ I will not give this reference ; it 
will cost lOOZ.; it will take six or eight months. Do you go home and make 
out a schedule for me how this fund ought to be administered, and give notice 
to all the parties.” I did so, and the Master of the Rolls made that order. It 
was correctly made, as I was familiar with the facts. 

2360. For the benefit of the suitors is it not very much to their advantage that 
the Judge should undertake the whole duties of the suit ? — Yes. 

^36* • Have you much cognizance of common-law practice ? — No, very little. 

2362, The Nisi Prius Judges have those duties to perform occasionally? 

■ — Yes. 

^-34- A A 4 2363. And 
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2262. And the highest Judges of the land, the Chief Justice, and so on ; there- 
fore is there any reason why an Equity Judge should not go through the same 
details r— I think very often matters which are done by the Master, could be 

better done by the judge. c- r .t, ur -1 

2264 Would it be very much more for the beneht ol the public that the 
number of judges should be increased than that a series of clerks should be 
appointed?— That is decidedly my opinion; that is the view of people who 
differ from the Bill of the Attorney-general ; that in place of having two Vice- 
Chancellors and a parcel of clerks, we would have four, five, oi six judges, and 
I would combine both the judicial and the ministerial duties. I would have 

smaller salaries and a larger number of judges. . , 

2365. Sir/. Graham.] If your plan were adopted, and the judicial powers of 
the Masters were extended, it would be necessary to add to the staff of Masters, 

would it not ? — It would. , ^ -vt t. i- 

2366. They have no registrar at present, have they?— iNo, they have no 
registrar at present, and I think that that is one of the great deficiencies of the 
Master’s office. The Master makes a minute of what the decision is to be. The 
solicitor who has the carriage of the proceedings afterwards reduces it into 
form ; if it is opposed to his client’s interest, he may delay it considerably, or 
give it a more favourable form than the Master intended ; that goes before the 
Master, and the Master, from the pressure of business or otherwise, may keep 
it for some days. I think every Judge should have a registrar, who should 
deliver out and make his own order, and the Master’s order should be made by 
the Masters, and handed out in the evening to the solicitor. 

2367. Each Master, according to your view, should have a registrar ? — Yes. 

2368. Are the officers which are now attached to each Master numerous enough 
and competent enough to transact the business under the Masters, if the juris- 
diction of the Masters were to be extended in the manner that you suggest ?— 
I think that they are not sufficiently numerous, but I think they would be com- 
petent. 

2369. You would have a registrar to each Master, and additional clerks ? — I 
think giving them a registrar, in addition to their present staff, would be 
sufficient. 

2370. "Would you give them a registrar and an additional clerk? — No; I 
think I would not give them an additional clerk ; I think that the Master, with 
the examiner and the two clerks which he has at present, and a registrar, would 
be enough. 

2371. Who should appoint the registrar ? — The Master, I tliiuk ; I think it a 
monstrous thing that a Judge should beheld responsible for the duties of his 
clerk, and yet should not have the appointment of tW clerk. 

2372. Do you speak the opinion of yourself only, or that of your brethren?— 
I do not think we discuss these matters in the council. 

2373. Are you of opinion that the appointment should not be given to the 
Castle? — Yes. I think that the universal opinion of the profession is, that a 
Judge should have the appointment of his own officials. 

2374. What is the opinion of the Four Courts as to giving the appointment 
to the Castle ? — I do not know. 

2375. Supposing the patronage of the appointment of the registrar to be 
vested in each Master, would you give any veto upon the appointment ? — ^Yes, 
certainly. 

2376. To whom ? — I think to the Chancellor. 

2377. What is the state of the taxation of costs now? — It has led to the most 
fearful consequences ; it delays the distribution of the funds. The Taxing Masters 
of the Court of Cliancery consider that they are merely ministerial officers, to 
administer the rules in the strictest possible way ; and if the least mistake arises 
you must go back to the court ani get it rectified at the expense of the fund; 
whereas in the Incumbered Estates Court the officer goes to the Commissioner,, 
and says, “ Is this a fit case in which I should allow anything extra?” sD.d he 
acts upon the direction of the Commissioner. 

2378. If you transfer to the Court of Chancery the whole business of the 
Incumbered Estates. Court, and no provision further than is contemplated by 
this Bill be made for taxation, considering the present state of the business in 
the Taxing Masters’ Office, what would be the consequence ? — It would be per- 
fectly. impracticable, for the business to be worked, but I should say that under 

the 
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the present circumstances of the Masters, the registrars should have the taxation 
of costs of every case in the office. We have now constantly to get a document 
out of the Court of Chancery, and to pay 3 s. or 4s. for the purpose of satisfying 
the Taxing Masters that we are entitled to 6 s. 2 d. You must give them evidence 
that vou have attended upon every subject, whereas if you attach the office of 
Taxing Master to one of the Master’s own officials he would have nothing to 
do but to go to the Master, or refer to the entries in the books in his own office, 
and you can have your costs taxed at once. 

2379. Each stamp now before the Master is attended with considerable ex- 
pense r — Yes. 

•2380. It is not so in the Incumbered Estates Court? — No. 

23S1. Sir -E. Perry.'] Would not the registrar also be able to perform the 
duties of a Taxing Master ?— I think so. 

2382. Sir/. Graham.] Then you would have different principles of taxation 
by each registrar? — No, I would not. My experience of the three Masters now 
is* that there are sometimes different principles applied. 

32S3. Your experience now is that there is diversity of decision and opposite 
principle ? — That does not apply in very many cases ; there are some matters in 
which they differ. 

2384. if the Incumbered Estates Court Judges be converted into Title Masters 
they must have a staff, must they not?— Yes, similar to the other Masters. I 
think I would give them a registrar, an examiner, a chief clerk, and a couple 
of other clerks. 

238.5. What would you do with the present establishment of the Incumbered 
Estates Court. Would you transfer it to the Court of Chancery, or would you 
pay them off and have a new staff? — I would not have a new staff; I think it 
would be necessary to transfer nearly all, if not all of tlieni, to the Court of 
Chancerv. 

2386. In whom would you vest the selection of those who should be transferred 
and those who should be paid off? — I think that must be in the Government. 

2387. If you transfer the existing Judges of the Incumbered Estates Court to 
the Court of Chancery as Title Masters, would you not give them the selection 
of their own immediate officers? — Yes, of their own registrar, and chief clerk, 
and junior clerk ; but in the case of the accountant and the different officers con- 
nected with the court, I do not see that it would be necessary to give them any 
veto or selection as to those parties. 

2388. You have spoken strongly in favour of the system of the accountant of 
the Incumbered Estates Court, as contrasted with the system of the Accountant- 
general in the Court of Chancery. If a transfer took place in the way « hich 
you recommend, and there be Title Masters appointed, would you have two 
Accouutants-general in Chancery, or would vou have a fusion of the whole of 
the accountants’ business in the hands of one accountant Master? — I should 
prefer having two separate and distinct branches. 

2389. Should both branches be controlled by the Chancellor? — Of course; 
according to my plan I would have the whole system of Title Masters under the 
control of the Chancellor. 

2390. The Chancellor should exercise a general superintendence over the 
whole? — Yes, just so. 

2391. And he should have a large power of making rules, probably con- 
currently with the Master of the Rolls ? — No doubt. 

2392. And those rules should be binding upon the Tide Masters, and upon 
the Vice-Chancellors, with extended jurisdiction : — Yes. 

2393* One Accountant-general should be appropriated to the sale of in- 
cumbered and of unincumbered property if an extension should be made, and the 
other Accountant-general should perform the other functions in the same way 
that he does now ? — Yes. 

2394- And all should be controlled by the Chancellor? — All should be con- 
trolled by the Chancellor. 

2395- And subject to general rules r — And subject to general rules. 

2396. The Muster of the Rolls concurring in the general rules? — I believe 
that the present system is to lay the rules before the Master of the Rolls. 

2397- Mr. Fitzyerald.] You contemplate, in fact, merely transferring, not the 
■present iudividuais, as Commissioners, but the Commissioners of the lucumbered 
Estates Court to the Court of Ciiancery, calling them by another name ; and you 

0-34- B B intend 
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ID tend tiint tlieir functions and powers should be the same, and that, as nearly as 
can be, tbeir staff and method of proceeding should bo the same ?— I do ; with a 
power of appeal differing from the present power ; I would not have a power of 
appeal from one Commissioner to the three. .... 

Chaimto7i-^ You have suggested that if a suit is instituted and has 
aiTlv^d at the stage in which the sale of land is to take place, it should then be 

transferred to this new tribunal ? — Yes. , , 

'■quo Would you consider it right to leave it optional with the parties to that 
suit i to whether they would ask for a Parliamentary title or sell without a Par- 
liamentary title according to the old course ? — I wouhl not leave that optional ; 
because, if so, it must be with the party who had the carriage of the proceeding, 
and that might prejudice the rights of other parties, who would perhaps object 

to that course. , „ t 1 • i ' x 1 

“^400 Supposing the parties to a cause agreed ? — I think that the parties m 
a cause interested in an estate ought to be able to agree to anything that they 
think for their benefit. I would allow them to do anything that they liked by 

consent. , , . , 

2401. And theu it would not be necessary to take the cause to the Title 

Masters ? — No. 
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Mr. ATTORNEY-GENERAL FOR IRELAND, in the Chair. 



William Gibson, Esq., called in; and further Examined. 

1 May 1S56. 2402. Chaii'man.'] DO you wish to add to or explain any answer that you 

gave when yon were examined on Monday r — Yes ; I wish to qualify my answer 

to Question 2229, by stating that I would take from the Master of the Rolls all 
orders in reference to the distribution of funds and other matters in cause peti- 
tions under the 15th section of Sir John Romilly’s Act. Then, in reference to 
Question 2280, I was asked a great deal as to the delay of the administration of 
the personal estate, and what effect that would have. I wish to add to what I 
then stated, that considerable delay often occurs in marshalling the real and 
personal estate of deceased debtors, and 1 think that it would considerably delay 
the sale of the real estate if we were to wait for the marshalling of the assets of 
deceased debtors. 

2403. In such cases the sale of the real estate would not be postponed till the 
assets were marsballed, unless it appeared probable that the personal estate 
would be insufficient to meet the demands ? — 1 do not know bow that would be ; 
accordi]^ to the present practice of the Court of Chancery, it could not be ascer- 
tained till the account of the result was taken. 

^ 2404. The marshalling would usually be in a case where it was necessary to 

sell both estates? — No doubt; but you could not tell whether there was a large 
personal estate, and two classes of debts to be paid out of it. If you were to 
wait to ascertain whether it was sufficient to meet both classes of debts, that would 
delay the sale. 

2405. Mr. Detuy.] The real estate is answerable for all classes of debtors!— 
No doubt it is. 

2406. Qiait'man^l The marshalling of the estate could create no additional 
delay in the sale of the estates ?— I should have thought that it would. 

2407. The 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON COURT OF CHANCERY (IRELAND) BILL 195 

2407. The marshalling would only arise where it was necessary to dispose of 
both the estates ?— There might be enough personal estate to pay the debts upon 
the realty, and it might afterwards turn out that it was necessary to exhaust ail 
the personal estate to pay the debts u[)on it. 

240S. You made some observations, upon the last day, upon the subject of 
receivers, and some members of the Committee expressed a desire to hear your 
views upon that matter ; can yon state -whether the operation of the Incumbered 
Estates Court, and the recent alterations of the law, have materially reduced 
the number of receivers annually appointed in Ireland r — I think that they 
have. 

2409. Has the reduction been substantial r — I think that it has, and the 
removal of the receivers that had existed for many years has been very 
extensive. 

2410. 1 believe you are aware that the operation of the Incumbered Estates 
Court has been to dispose of a great number of estates wliich were tlie 
subject of Chancery suits ; and having sold the estates, of course the receivers 
have ceased to act? — Yes ; great numbers indeed. 

2411. That has been one of the results, in reference to Chancery suits, and 
that Isas also been loliowed by another result, namely, that in the general sale of 
incumbered estates you have, ol' course, reduced the number of estates subject to 
receivers' — No doubt. 

2412. Your view is at present, that a much smaller number of receivers is now 
apj)ointed than was the case some six years ago ? — Very much ; and over smaller 
properties. I think. 

2413. What do you mean by smaller properties- — Smaller in amount ; all the 
great properties over which there were receivers have been disposed of by the 
Incumbered Estates Court. 

2414. The receivers now acting, whatever their numbers may be, are princi- 
pally acting over small estates r — Yes, I think so. 

•2415. Mr. Deasy."] Have not the delays in the Incumbered Estates Court, in 
selling and distributing the funds, increased considerably the applications for 
receivers within the last three or four years ? — There is no doubt they have. 

2416. yir. Whiteside.] That is, the receivers to the Court of Chancery ? —Of 
course. I may mention the case of an estate which has been in the Incumbered 
Estates Court now for some three years, where a petition was presented by the 
ouner. It is a large estate in the south of Ireland; I am concerned for a mort- 
gagee of that estate to the amount of about 40,000 /. ; there is two years’ interest 
uue upon that estate. My client was very anxious to avoid applying for a 
receiver, and be did not do so till we found a great delay in the sale in the 
lucumbered Estates Court. We have now an order for a receiver. An appli- 
cation has been made for a sale in July, the owner being pressed by the receiver; 
and it very often happens that the receiver presses the owner to expedite the 
proceedings in the Incumbered Estates Court for a sale. 

2417. Chairman.] Can you state the name of that case ? — It is Keily’s case. 

2418. Do you know the date of the proceedings? — I do not. 

2419. Sir Perry.] You only state the general fact? — Yes; and also, that 
there was an application made to the Commissioners to fix the day of sale in 
July; and a statement was made by them, that they could not fix it till next 
October. The Commissioner stopped the owner’s counsel, stating that he had 
then more property to be disposed of than could be sold between that lime and 
tite vacation. I think it likely that the- delay rested there with the owner very 
much. 

2420. Chah-vian.] Whep you speak of there being quite sufficient sales for 
die interval between that tim^and the vacation, does not the vacation of the court 
Commence somewhere in July or August? — Yes; Ido not think that they sell 
after the middle of July. 

2421 . In reference to the appointment of receivers in consequence of the delays 
in the Incumbered Estates Courts, supposing the Court of Chancery obtained this 
new jurisdiction, with a power to sell the land at the earliest stage of the suit and 
firing the money into the court, would not that in a great measure dispense with 
the necessity of appointing receivers? — I think it would ; any means of a quick 
and facile mode of sale is the only method tliat I could suggest. 

2422. If you facilitate the sale, vou set rid of the necessity of receivers? — 

No doubt ofit. » J » 

B B 2 3423- Mr. 
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ir. Gibso», Esq. 2423. Mr, Ftlzgerald.] Would you think it objectionable, supposing it is con- ‘ 

sidered necessary to continue the Incumbered Estates Court, to give that sort of 

1 May‘1856. power of appointing a receiver in certain cases when necessary?—! would not 
give that court the power of appointing a receiver. I think that they have quite 
enough to do at present. The expense of appointing a receiver in theConrtof 
Chancery is not so great; it should only be resorted to in extreme cases. 

2424. Chainiian^ You are fully impressed with the evils flowing fronvthe 
system of receivers?— Yes; but I think they are very much less than they were;, 
the state of the country is greatly improved ; it would be a desirable thing to have 
as few as possible. 

2425. I believe, also, the practice of the Court of Chancery, under the Receiver 
Master Lyle, has been very much facilitated and improved ? — I think so. 

2426. Impressed as you are with the evils of this system, the remedy which 
you suggest to the Committee is to facilitate an early sale of the land, and thus 
to get rid of the necessity for receivers ? — Yes; I think that is the fairest means; 
for all parties. 

2427. Anri, in accomplishing that, you would get rid of the evils ? — Yes. 

2428. A creditor seeks to appoint areceiver to catch the rents, to keep down 
the interest on his demands? — Yes. 

2429. Mr. Deasy.~\ Are you aware of instances in which owners have latterly 
pre.sented petitions to the Incumbered Estates Court for sale, in order to prolong, 
their enjoyment of their rights ? — I do not know that I am aware of anything 
latterly of the sort ; I know that such things have been done. 

2430. Mr. Whiteside.'] You have stated the evils incident to the system of 
receivers ; have you looked over the Bill which bears my name upon it ? — I have 
done so. 

2431. Is that Bill framed so as to remove the difficulty ? — It is some time since 
I read the Bill with attention ; it appeared to me at the time that there were 
several charges therein which would be an improvement upon the present system. 

2432. You do not know that there are about 2,000 receivers ? — I see by Master 
Murphy’s evidence, that there are about 2,100 receivers; I should not have 
thought that there were so many if I had not seen it so stated. 

2433. You have stated that latterly receivers are appointed over smaller pro- 
perties ?— I think they are. 

2434. Are not the evils of receiverships greater in proportion to the smallness 
of the property ? — Perhaps, according to the present system, they are ; but when 
we come to work out the system of Master Lyle, of district receivers, and the 
receiver giving security, that objection will not arise. 

243:5. Suppose a properly produces 50 Z. a year, and you appoint a receiver 
over that property, what sum do you think would be forthcoming to the creditor 
after the payment of the anuual costs ? — ^With regard to the costs connected with 
receivers, they are very much less indeed than ihey used to be under the old 
system. 

2436. As a general rule, would not it follow that the smaller the property the 
less it would be able to bear the expense of the receiver system ? — Yes, it would 
be so. 

2437. Do you see any objection to assimilating the l.iw, as to the appointment 
of receivers, between England and Ireland ? — I do not know what the law in 
England is. 

2438. Receivers are not so numerous in England as they happen to be in' 
Ireland r — No. 

2439. Have you read the Piocedure Bill r — I have done so. 

2440. Have you read the second Bill in the list of the number of five that 
have my name? — I do not know. 

2441. Do you approve of the principle of giving to the court the power of 
selling an estate in the first instance, when they see that the sale is inevitable, and 
that they should not be allowed to put a receiver over it ? — Decidedly I do. 

2442. You are of opinion, in common with the bulk of your profession, that 
the. arrears in the Incumbered Estates Court, as you have described them, could 
not be safely thrown into the Court of Chancery to be worked off? — I think it 
would be quite impossible to do it. 

=2443- mentioned an estate, of which you explained the circumstances. 
There was a petition about two years ago, and a posting for a sale next October; 
do you not know that there have been many cases in the Incumbered Estates 

Court 
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Court in which the sale has not taken place for three years after the lodgment of 
the petition r— Many ; but in a great many of those cases the fault altogether 
arose with the solicitor, or perhaps the party was not anxious for a sale. In any 
case in which the parties and the solicitor wish to press for a sale, I think they 
could have a sale in a shorter period. 

2444. Is not there a power in the court to require the parties, when they see 
an estate before them, to proceed with the sale of it ? — Yes 5 but the court must 
be moved by some parly or other. They used, in the first instance, to write letters 
to the solicitors, if there was any delay in the proceeding, to know the cause of 
the delay ; but latterly they have had quite enough to do by people pressing 
without that. 

2445. And therefore the solicitors are allowed to lake their own course? — 
Yes, except they are pressed by the creditors. 

2446. If it be the solicitor of the owner having the conduct of the sale, and 
there is no receiver appointed over the rents, it is for the benefit of the owner to 
put off’ the sale ? — \ es. 

2447. Then, if a receiver be appointed, the solicitor must go to Chancery 10 
obtain that? — He must. 

2448. Do vou see any difficulty in giving to the Court of Chancery a power to 
sell in that efieap and facile way, with a Parliamentary title?— I do not. 

2449. Do they not sell at present in all cases which do not fall within the prin- 
ciple of the Incumbered Estates Court? — They do ; the sales are very few in the 
Court of Chancery, I think. ; 

2450. And yet they get purchasers without a Parliamentary title ? — Yes, they 
can get a purchaser, but whether at the same price is another question ; I should 
think not, by any means. 

2451. You are favourable to the transfer of the Parliamentary title to the 
Court of Chancery? — I am. 

2452. You have stated that it ought to be extended likewise to unincumbered 
property ? — I say that I think that is the feeling of the profession j I think that 
that is a very difficult question, and not exactly one for a solicitor to answer as a 
solicitor. That is a question more for the Legislature. I have considered the 
matter very much since I came to London, and I think that unless you can con- 
fine the Parliamentary title exclusively to insolvent estates, it must be extended to 
all estates, because, except an estate be wholly insolvent, the owner of the estate 
gets the benefit of the Parliamentary title if he gets an increase of the value of 
the property at all ; and I am of opinion that a Parliamentary title does increase 
the value of property very considerably. I know many men in Ireland who 
would not lend money at all except upon a Parliamentary title. If any man 
takes up any of the newspapers containing advertisements for lending money, 
he will see that money is to be lent upon a Parliamentary title, or that a Par- 
liamentary title is preferred. In my opinion, the time is very near at hand when 
it will be difficult to deal with any estate without a Parliamentary title if you can 
gel an estate with it. 

2453* You think ibat a question of difficulty and importance which ought to be 
dealt with more by Parliament? — Yes. 

2454. Can you inform the Committee what is the state of the taxing depart- 
ment of the Court of Chancery, which was created two or three years ago, ana 
paid for by the liberality of Parliament r— It is in a very great state of arrear; it 
is in a very unsatisfactory state. 

2455. Before the Bill was carried, three years ago, for the creation of a new 

establishment and a new staff, I believe the Masters of the Court of Chancery, 
with all the other business, were obliged to tax all the costs of the Court of 
Chancery in Ireland ? — They were. . i* r * 

2456. Was not it stated to Parliament that it would be an immense relief to 
them, and would be an improvement in the administration of justice, if a new 
establishment was created, and officers were appointed, and were well paid for 
the exclusive business of taxing costs r — I believe so. 

2457. How many Masters? — Three, with clerks, for that exclusive business. 

2458. How many years would it take to get a bill of costs out of the hands 
of these new functionaries ? — It would take a good while. 

2459. there is a fund in the court to be distributed to expecting creditors, 
or expecting owners, it will not be distributed till it is known what the costs are . 

— It prevents the final distribution of the funds in many cases. , 
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2460. Is the avrear under the reform effected, or supposed to be effected, by 
the establishment of that office, greater than it was under the old system ?-{ 
think it is. 

2461. What is the cause oftijat, which appears to us to be inexplicable r— 
The Master who taxed the costs before, was generally conversant witli the entire 
proceedings, and lie knew the way in which the case was conducted ; but these 
Taxing Masters now will not allow you a single farthing without producing to 
them a docket from the Master’s office, which you have to pay for, for no other 
purpose than vouching some charge j and then they act under very strict rules, 
which they adhere to very closely, and you are constantly obliged to go to the 
Master to enlarge those rules. 

2462. Sir E. Perry^ Does uot that show the reasonableness of the sug- 
gestion which you made on the last day, that the Judge might properly tax the 
costs ? — Tlie taxation ought to be given to the Judge in whose court the business 
is done, or some official employed by him. 

2463. Mr. E. Ellice.] Has there been any general increase in the business of 
the Court of Chancery so as to occasion this great arrear in the Taxing Muster’s 
office since the taxing was removed from the Masters ? — I should say, on the con- 
trary there has been a great decrease, because all the business whicli has gone 
into’ the Incumbered Estates Court was before done in the Court of Chancery, 
but in different cases in winch sales took place in the Incumbered Estates Court, 
the costs of very old Chancery proceedings came to be paid, and in that way 
there was a great influx of old business, which came into the taxing office. 

2464. Are the taxing officers now supposed generally by the profession to be 
as efficient as the Masters were for the discharge of those duties ? — I am sure that 
they act according to the rules of the court. 

2465. But, in point of fact, according to the experience of the profession, are 
the present taxing officers found to be as efficient for the discharge of their duties 
as the Masters were before the appointment of the taxing officers? — I gave my 
opinion very strongly upon a former day, that it would be a much better system 
to have the bill taxed by the Judge, who is conversant with the work done by the 
solicitor. 

2466. Sir E. Ferry.] It is quite clear that the arrears in the Court of Chan- 
cery are in the taxing office? — There is a considerable arrear in the taxing office. 

2467. Sir J. Graham.] Are those dockets which you receive from the Master 
paid for by the client ? — They are paid for out of the funds by the client. 

2468. Then they all go to the account of the client ? — They do. 

2469. And add to the expense ? — And add to the expense. 

2470. Are there any expedition fees paid in the Taxing Master’s office ? — No. 

247 1 . Mr. Whiteside.] The effort made by Parliament to create a new establish- 
ment and a new staff has only made the matter worse than it was before ? — I think 
it has. 

2472. Could you give the Committee a notion of the lump sum paid out of the 
Consolidated Fund for that office ? — I have no ideh. 

2473. Chairman^ Was not the old system of taxation by the Masters found to 
be unsatisfactory ?~I do not think it was. 

2474. Did you get your bills of costs taxed rapidly ? — I never found any diffi- 
culty in getting the costs taxed. 

2475. Did the taxation of the costs in the Master’s office before the alteration, 
interfere with and impede the more proper judicial business of the Masters I — 
I do not think it did. Master Litton never taxed the bills of costs, for he said, 
“ I do not understand anything about them and I believe that his habit was to 
pay a man out of his own pocket to tax the costs, and he heard the solicitor 
afterwards. 

. 2476. Upon any controverted item? — Yes. Master Curry’s examiner used to 
tax bis costs for him, and Master Renn taxed his own costs. 

^ 477 * The result of your practical experience is, that there was no delay in the 
taxation of costs, and that it did not impede the other business in the Master’s 
office ? — Not materially. 

2478. Of course this change which took place was anything but a change Dr 
the better ? — I think it is proved not to be for the better. 

2479. According to the present system, there are three Taxing Masters in the 
Court of Chancery? — ^Yes. 

2480. And 
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2450. And they have si different department, and have under them a staff of 

cleiksr— Yes. 

2451. Supposing you bad three efhcient experienced Taxing Masters, with a 
competent staff, are they capable of doing expeditiously the taxing business of the 
Court of Chancery? — I think not; but I should explain this; there is but one 
Taxino' Master in the Incumbered Estates Court ; if any difficulty of taxation 
arises there with him, or if he feels that any question arises as to ilie sufficiency 
or insufficiency of any item, be at once refers to the Commissioner, who is con- 
versant w’itli the entire duty done by the solicitor, and he comes back with the 
instructions of the Commissioner, and acts upon those instructions. In the Court 
of Chancery the Taxing Masters are controlled by strict rules which have been 
made by the Chancellor and the Master of the Rolls, and they abide by those 
rules very strictly ; they will not act outside of those rules in any way, no matter 
how beneficial the business done by the solicitor may be; they will say, We have 
nothing to do with that ; and you have then to go to the court, or to the Master, 
for an express order to them to review the taxation of certain particulars ; those 
orders are constantly made at the expense of the fund; whereas, I think, if the 
Ma.ster had the jurisdiction himself to act in the taxation of costs, it would be a 
different matter. 

2452. One of the defects in the present system is, that the Taxing Masters 
are bound by rigid rules, to which they rigidly adhere ? — Yes. 

2483. You have proposed that whatever the newly constituted court may be, 
there should be a taxing officer in each court ? — I think that the costs should be 
taxed in each Vice-Chancellor’s or Master’s offices. 

2484. Would not a system of that kind necessarily lead, in the offices of the 
various Judges, to a different scale of taxation? — I think not ; no more than any 
difference of practice in each Vice-Chancellor’s Court or each Master’s Court. 
I think they w’ould all be guided by the same principles of taxation. 

2485. ^\v J. Graham.'] Is the taxation of the solicitors’ bills in the Taxing 
Master’s office more rigorous than it used to be in the Master’s office ? — I think 
not; I think you are constantly obliged to go the court Tor an order. In a case 
which occurred very lately, the Taxing Master struck off a large sum from a bill of 
mine; it was a case in which Mr. Deasy was concerned. The Taxing Master 
said, It is clear that you should be allowed these charges, but I cannot do it ; 
you must go to the court.” I went to the court, and the Chancellor at once gave 
me an order at the expense of the fund. That added considerably to the expense, 
and put money into my pocket ; but I do not approve of the system. I wish to 
give them a discretion to allow what a man should get honestly and fairly for the 
discharge of his duty. 

2486. Are those motions that are made to the court made by counsel? — 
Yes. 

2487. And paid for by fees to counsel? — They are. 

2488. Mr. Deasy.J Is not the taxation in the Incumbered Estates Court more 
liberal than the taxation in the Court of Chancery ? — I do not think it is ; it is 
much more satisfactory, for you are paid there for what you actually do. 

2489. Have there not been many complaints among the solicitors and counsel 
with respect to the mode in which the taxing officers in Chancery have acted upon 
what you call those rigid rules r — I believe the Chancellor himself has said that 
he thought they held them too strictly. 

2490. Mr. J'^iizgera/d.] You wish not to give a discretion to tiie Taxing Mas- 
ter in each court, but to give the Masters, or the Vice-Chancellors, a similar power 
to that which is now possessed by tlie Incumbered Estates Commissioners, of 
giving directions to the registrar, or the taxing officers under them, and allowing 
the costs under their direction ? — ^Yes. 

2491. Sir £. Perry.'] According to your views, the Taxing Master, to do his 
duties properly, should be conversant with the procedure of the suit ? — Yes. 

2492. You suggest a registrar sitting under the Master during the whole con- 
duct of the suit J — Yes. 

2493. His duties would be to take down the decree or order of the Ju^e from 
time to time, and during the rest of the time he would be merely observing what 
was going on in the suit ? — Yes. 

2494- His time might be very well occupied, therefore, with what he should 
do hereafter in allowing the diSerent items of costs ? — Yes ; and in any question 
of difficulty there should be a reference to the Master by thait officer. 
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W. Gibson, Esq. 3495. Have you any practice in Ireland analogous to that of the criminal 

courts in England, where there is a clerk of assize?— The assistant barrister in 

1 Way 1856. Ireland taxes the costs. 

2406. That is quite analogous to the procedure you approve of?— Yes. 

2497. Mr. Grogan.] The Honourable Member for Enniskillen called your 
attenUon to the reform that was made some years ago in the Court of Chancery, 
relative to the taxation of costs, and I understood you to say that the delay con- 
sequent upon that reform was rather greater than that which existed before the 

reform ?— Yes, I think so. ^ , ,.,i 0 

2498. Upon the subject of the expense of a particular bill ot costs, do 
you consider that the expense is greater, or equal, or less now than it was 
under the old system?— I do not think there is any practical difference in the 
expense of taxation ; there is a heavy Chancery stamp. 

2499. You have described, that it is necessary in many cases to apply for 
a special order to the Chancellor, and that that expense falls upon the costs ?— Yes. 

2500. Taking those cases into account, is there any difference? — Yes, in those 

cases there is. r • ir l • 

2.501. Mr. Whiteside.] Is not taxing costs almost a science of itself ; what is 
called drawing the costs? — Yes. 

2502. Is it not the fact that professional men employ trained and skilled 
a^enis in the art and science of expanding a bill of costs r I do not know; I 
never employed anyone to do so but one of my own clerks. 

2503. Would it not require a man thoroughly skilled in the business of the 
court and in the practice of solicitors, and in the charges which they are enti- 
tled to make, to tax efficiently and promptly u heavy Chancery bill of costs? 
— Yes, it would, of course. 

2504. And would any reform which the wit of Parliament could devise be 
able to Aicilitate the administration of justice unless the men who are to carry 
it out are thoroughly competent to do their work? — Of course not. 

2505. Mr. Deaiy.] Is not it a science with which barristers are peculiarly 
unacquainted ?— I think it is ; but, however, barristers have usually been allotted 
to all those situations notwithstanding. 

2506. y[\\ Whiteside.] Are they qualified to fill them r — I think they are in 
many respects, because the principles of taxation are a matter quite coming 
within the profession of a barrister ; he probably is quite competent to decide 
upon principles of taxation, but he usually knows nothing of details. I think an 
intelligent solicitor would make the best taxing officer. 

2507. Chairman^ In the whole of the taxing department there are two 
barristers and four solicitors? — Yes. 

2508. Mr. E. Ellice.] In the Court of Chancery are the three Taxing 
Masters^barristers or solicitors ? — There is one barrister and two solicitors. 

2509. Viscount AfoncA.] Have you any idea of the relative amount of work 
performed in the last three or four years by the three Taxing Masters in 
Chancery, or in the Incumbered Estates Court? — I should think that the Taxing 
Master in the Incumbered Estates Court gets through a great deal more business 
than either of the three Taxing Masters in the Court of Chancery. 

2510. Mr. Whiteside.] Would this be your remedy for the above. To abolish 
those officers who were created a couple of years ago, give them compensation for 
the remainder of their lives upon the Consolidated Fund, and appoint a new set of 
officers to do the whole work ?— That would not be my course at. all. 1 have 
nothing to do wdth the Consolidated Fund. Of course, if those gentlemen are 
superannuated, and their services are dispensed with, they should liave pensions 
and salaries for the rest of their lives, and T think it would be very improper if 
they did not have them ; but I would not create new officers. I would attach 
that duty to one of the officers in the Master’s office. 

2511. If there were three Masters continued, you would attach one of those 
gentlemen to each court to tax the costs of the proceedings under his own eye?^ 
I would not attach one of the present Taxing Masters ; I stated before that I 
think each Master should have a registrar and a chief clerk. I would give to one 
or other of those officers the taxation of costs in that particular Master’s office. 

2512. Your answer to the Honourable Member is, that supposing there were 
three Masters or three Vice-Chancellors, you would tax the costs by an officer 
of each court attached to the court, and of the existing establishment you say 
noihing? — That is my individual opinion. 

2513. 
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25'3- I •“I'-® libeity of inquiring whether, under the 15th section of 
Sir John Romilij’s Act, the small business of the Court of Chaucery has not 
very much increased? — Yes. it has. 

•2514. Has not that Act tended to facilitate the despatch of business, and has it 
not improved the administration of justice in so far as it applies Yes, I think 
it has. 

2515. Has it not increased the business in the Master’s office largely ? Yes. 

2516. But their staff has not been increased ? — No. In my opinion they have 
always had an insufficient staff. 

2517. In so far as those gentlemen have a judicial power, what is the opinion 
of your profession, and what is your ovm opinion, with vour experience, as to the 
capacity, and diligence, and promptitude with which tliey have disposed of that 
business.? — We think that the Masters have disposed of the business in a per- 
fectly satisfactory manner, and that ail that is wanting is to give tliem some 
extended jurisdiction. 

2518. And a better staff? — Yes. 

25 tp. Sir E. Perry . 1 With regard to the Court of Appeal, which is now 
e.xercised by the Commissioners, the Committee understand that an appeal from 
the decision of any one Commissioner goes to the three Commissioners? — Yes. 

2520. What is your opinion with regard to the operation of that appeal ? — 
There is an appeal to tlie Privy Council. 

2521. That is an ultimate appeal ?— Yes ; as far as I have ever heard, that 
ultimate appeal has been considered a most satisfactory tribunal. The Judges 
who compose that court appear to possess the perfect confidence of the profession 
and of the public. 

2522. Is it the practice that solicitors conduct all the business before the Com- 
missioners : — No; you constantly have counsel, but you are not allowed the 
expense except the Commissioner certifies that it is a fit case in which to emplov 
counsel. 

2523. YTial is the practice witli regard to the appeal before the three Com- 
missioners? — Counsel always appear. 

2524. Would it be desirable if the Commissioners weretran.sferred to the Court 
of Chancery, to do away with that appeal? — Yes, I would liave but one appeal ; 
I would not have an appeal from one Commissioner to three. 

2525. Does not that appeal operate much in the same w ay that an appeal from 
a decision at Nisi Prius to the full court operates? — I should think it does. 

2526. Is not the effect of such an appeal very often to settle a case at once, 
without the expense of going to a higher court ? — Sometimes ; but I think that it 
would rather increase the expense, but you would have but one appeal according 
to my system, and there would be two appeals according to the system which you 
propose. 

2527. Is not that first appeal to the three Commissioners a much more inex- 
pensive matter than appealing to a new court? — Almost the only expense of either 
appeal are tlie fees to counsel ; but in an appeal to the Privy Council the fees are 
higher ; but I think the expense would not be much higher if it was an appeal to 
a court sitting at the Four Courts- 

252S. Tlie subject matter is altogether new to the upper court of appeal, 
whereas to the three Commissioners, who are conversant with the subject matter, 
very little information in the way of a brief is required to be given by counsel? 
— I’he expense of any appeal is very cheap ; there is not supposed to be any 
additional brief in the case of any appeal; the only expense are the fees to 
counsel. 

2529. On the whole, you think that it would be prudent to do away with it 
altogether? — Yes. 

2530. Mr. Whiteside.'\ Would it not be more convenient to have the court of 
appeal in Chancery in a court on the spot? — Yes. 

2531. In order to save the trouble of going to the Privy Council, which is at a 
distance ? — Yes. 

2532- Can anything be more inconvenient to the suitors and the profession, 
and tlie-administratTon of justice, than to have the court at one part of the town, 
the Privy Council at another part of the town, and the Court of Chancery at 
snOtber?— Yes 5 - but there is no place for them to sit at present. 

2533- In- the pireparatioii of the title for the sale of an estate in the Incum- 
bered Estates Court, is it the practice to get the opinion of counsel ujxm that 

0:34. C c title ?— 
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title I— It is generally the case ; whenever yon apply to the Commissioners, if 
the case is at all one of difficnlty they will mark the title to be sent to counsel. 

2534. Mr. Veasij:] Is it not one of their rules that that must be done ?~It 
may be for the last two years. I hare always known it done. 

2535- Mt- tvhiteside.] When the Cooamissioners mark a title to be sent to 
counsel, or, as the honourable and learned stentleman says, the rule of the court 
requires it to be done, who selects the person to whom that is to be sent?— The 

solicitor. - t i 1 ■ i , 

2536. Do you send it to Tvhom you please r — i should select anybody I 

pleased. 

2537. Does it so happen that a .great number may be sent to any particular 
counsel*?— I do not know. I have always selected my own counsel. 

2538. C/ia/mmi.] You are quite at liberty to do so ?— Yes. 

2550. Mr. Fitzgerald.'] With reference to the power which you propose to give 
to the Masler.s acting as Vice-Chancellors and asJudges, of hearing a suit from the 
beginning to the end, do you propose to extend that power to any class of cases 
which thev are not now able to deal with under the 15th section of Sir John 
Roiiiilly’s Act?— I think i said the other day that I would act. I think that is 
a matter deserving of very serious consideration. 

2540. In reference to the opinion given by Dr. Longfield, do you think it an 
advantage that the Commissioner should be present, and preside at the auedon 
of estates, or do you consider that so entirely a ministerial duty that you would 
give it to a subordinate ofBcer ? — On the contrary, I read Dr. Longfield s evidence 
on that subject with some surprise ; I should saj' that it is most important that 
the Commissioner should preside at the auction. One ot llse principal things is to 
see whether the bidding is fair; at present they constantly adjourn the sales in 
consequence of an insufScient bidding; I cannot imagine how you can dispense 
with the Commissioner at the auction. 

2541. 'If the Commissioner himself is not present, ami the auction is left to a 
subordinate officer, would it not be the case that there would be constant appli- 
cations to the court to re-open biddings on account of their insufficiency ? — I think 
there would be a great sacrifice of property, or else the rules of the court would 
so far have to be altered. 

2.54^* So as to enable a party to have the biddings re-opened '' — Yes. 

2543. Mr. Ve Vere.] Would not the only way to avoid that be to put an upset 
price for the biddings of each lot, and would not that tell against the sale of the 
property ? — I think that it would then probably cease to be an auction. 

2544. Mr. Deasy.] Is not it in the Court of Chancery, at least, a part of the 
duty of the Master not to allow the solicitor, or the person having the carriage of 
the proceedings, to bid for or become the purchaser of the estate ? — Yes, without 
a special order of the court, and so it is in the Incumbered Estates Court., 

2545. Has not that practice been departed from in many cases in the Incum- 
bered Estates Court? — Ido not know; it is nearly a matter of course to get 
leave to bid in the Incumbered Estates Court. 

2546. In Chancery it is quite the reverse? — In Chancery you could get leave 
upon the terms of the carriage of the proceedings being handed over to some 
independent third party. 

2547. And always satisfying the Court that you are the person interested in 
the sale? — Yes. 

2548. Mr. Fitzgerald.] Is the opinion which you have expressed as to the 
propriety of the Commissioner himself presiding at the auction generally enter- 
tained by the profession ? — I do not know. 

2549. Mr. Whiteside.] With reference to the Court of Appeal which is pro- 
posed to be established, have you seen the name of the person whom I have put 
into my Bill ?— I do not recollect. 

2550. Could any Judge be suggested more likely than Lord Chief Justice 
Blackburn to have the confidence of the public ?— I should think not; I never 
heard a second opinion of Lord Chief Justice Blackburn’s capability. I do not 
believe that it was ever questioned. 

2551. You gave the opinion tliatone Vice-Chancellor could never do the busi- 
ness of the Court of Chancery ? — He could not. 

2552. Mr. Fitzgerald.] With regard to the suggestion of Dr, Longfield, you 
disagree with it; you think it absolutely necessary that the Commissioners should 
preside at auctions ? — I think you must either make the rule that every estate 

shall 
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shall be sold for whatever is bid tor it, or not under a certain number of years’ 
purchase, or you must give the officer some discretion as to adjourning sales or 
not, similar lo that which is exercised by the Commissioner. “ 

2553. Could such a discretion be safely entrusted to a subordinate officer? 

I tiiink it ought not to be. 

2554. 'W’iih reference to the other duties which are performed by the Commis- 

sioner, can you suggest any part of the duties which are now performed bv him 
«hich could be safely transferred to a merely subordinate officer?— I think, taking 
Dr. Longtield’s office, the practice adopted there is quite correct, and very little 
that is not done by his examiner could safely be entrusted to any chief clerL He 
compares the abstract of titles with the deeds. It is then sent to counsel; the 
Commissioner reads the title and becomes familiar with every detail of the whole 
transaction. Directions for searches are then made out under the Commissioner 
and given to the solicitor by the examiner. The solicitor then sends in to that 
examiner the schedule of incunilirances, and it is the examiner’s duty to see that 
everything appearing upon the searches is noticed upon that schedule of incum- 
brances, and he settles that, and sees that it contains everything that it ouo*ht to 
contain, and sends it in to the Commissioner, and the Commissioner has nothin(«- 
to do but rule ail legal questions of priority and otherwise. ° 

- 555 ‘ itict, in your opinion, neither as regards the auction, nor as regards 
any other part of the proceedings in the case, would it be advisable to hand over 
to a subordinate officer those duties which are now performed by the Commissioner 1 
—I think not, except that I would give the Commissioners also a registrar, for the 
purpose of taking down their orders, and they should not einplov their time in 
writing out fiats for payment of money, and things of that sort. That should be 
done by the registrar, and tiie Commissioners should merely sign those things. 

2550. I understood you to suggest that there should be two Title Masteis, who 
should peifonn the duty now performed by the three Commissioners: — Yes; or 
probably at present three, if you transferred the arrears. 

-n 57 ‘ I^id you state that it would be absolutely necessary to provide acconi- 
mudation for those new officer.^, in order to bring them down to the Four Courts ? 
— Y’es; and especially for ail papers connected n-ith the Incumbered Estates 
Court. 

2555. Looking at it merely as an ab.solute practical physical difficulty, it would 
be impossible to carry out tiie reform which is at present proposed, until accom- 
mocliition was provided in the immediate neighbourhood of the Four Courts r — I 
tliink it would be perfectly impossible. 

~ 559 * ^ ou expressed an opinion that even if no additional business is put upon 
the new Vice-Chancellors in respect of the sale of unincumbered estates, it would 
he im[)ossible for them to take the present arrears and the present business in tlie 
Incumbered Estates Court, and also to take any part of the business at present 
transacted in the Court of Chancery ? — I think so. 

2560. That is the opinion of the profession too r — Yes. 

256 1 . Of course, if such a proceeding were adopted, it would necessarily lead 
to the utmost confusion ? — Yes. 

2562. Still more that would be the case, if the business is increased by 
extending- the power of the Incumbered Estates Court to unincumbered property ? 
— ^Yes. 



2563. Mr. Grogan!\ "Would your opinion generally be, that an increa.se of 
judicial power, rather than an increase of staff, would be desirable? — Yes; and I 
think that that i.s the opinion of the profession, that there should be more Judges 
and fewer clerks. 



2564. Mr. Henley.'] You have stated that for the last two years it has been the 
practice ot the Incumbered Estates Court to require the titles to be submitted to 
counsel before they deal with them ?— Yes. 

2565* To what extent is that submission to counsel carried as to clearing up 
the title ? — The wliole title is submitted to counsel for his opinion. 

2566. Upon defects being pointed out, is it required that any means shall be 
taken to clear the title before it goes into court ? — ^When you get back the opinion 
of counsel, suggesting any difficulties in the title, it is the duty of the solicitors to 
niafce further enquiries ; they look for further documents, and draw up a short 
supplemental title remedying those defects. 

2567. Then it goes back to counsel ? — Sometimes it does not; that depend.? 

^• 34 * c c 2 upon 
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upon the nature of the case; very often you send in that to the Commissioner 

himseif. , . . 

2568. This, in point of fact, puts the thrng^ in a plain state betore the Commis- 
sioner, almost with a judicial opinion upou it r Yes. 

2569. That, therefore, very much lessens the technical part of the labour of the 
Commissioner as a conveyancer ?— I do not know bow far the Commissioners rely 
upon the opinion of counsel. 

2570. So far as it goes, the title being cleared up m this way must necessarily 
bring it before the Commissioner’s notice ? — Yes. 

2571. And so that very much facilitates the progres.s of iiis business ?— Yes, 

I should think so. 

2572. Mr. Grogan.] You have suggested the establishment of two Title 
Masters ; from your knowledge of the Bar of Ireland, would there be any diffi- 
culty in acquiring competent men for that purpose ( — Not the slightest. 

2573. Mr. Henley.] Wiio pays for the expense of submission to counsel?— 
The estate. 

2574. ls\x.FdsgeraldP\ There is one part of the Aitorney-genevars Bill which 
refers to the sale of settled estates ; what is your opinion upon the subject ?— I 
should certainly strongly oppose that; I tliink that it would be a very unwise 
provision indeed. 

- 51 b- Would it not be the case in some instances that there would be a great 
facility for fraud r — Yes; and breaches of trust in reference to money are very 
frequent indeed in Ireland, and if you convert a settled estate into money the 
husband will often get the produce of the estate. 

2576. And by death the whole control of the money may be left in the 
hands of one trustee, and that will afford a very considerable facility for fraud 
which does not exist in the case of a landed estate? — Yes. 

2577. Mr. Whiteside.] Suppose the case of a tenant for life, or suppose that 
a party purchases an unincumbered estate from his ward, just come of age, or 
a father purchases an estate from his son, the purchaser imposes upon the Court; 
he gets that bit of parchment from the Commissioners, and there is no redress? 
— I did not think that the Bill gave that power ; I do not think it is possible that 
the Court could be imposed upon to sell an estate at the instance of a tenant 
for life. 

2578. It is the interest of the buyer to get the property; it is the interest 
of the seller to sell the property ; suppose that they between them contrive to 
impose upon the Court, the Parliamentary title still gives the property to the 
wrongdoer if he gets it? — Yes; but if the settlement creating a tenant for life 
be registered, that would be an impossible thing. 

2579. Have you not known many instances of important deeds not being on 
the register ? — Yes. 

2580. Sir .S. Perr^.] In a court of equity the proceedings are vitiated ai 
initio ? — A registered deed would take the place of an unregistered deed. 

2581. If there is fraud practised upon the Court the act of the Court is in- 
operative ? — Yes. 

2582. The Act for giving a Parliamentary title does not confer upon the Com- 
missioners jurisdiction to sell the estate for life absolutely ? — No, it does not. 

2583. Mr. I)easy!\ With respect to the proceedings for the sale of unincum- 
bered settled estates in practice, would there be any one appearing before the Court 
to represent the interests of those deriving under the settlement ? — There might 
not be any one appearing for those who were beneficially interested; the beneficial 
interest might be in a minor or an unborn child. 

2584. Would not the course of proceedings be this : the tenant for life would 
present a petiiion for the sale of the estate ; he and his solicitor would have the 
conduct of those proceedings, and there would not be in those proceedings, or 
there need not be, any inlervenient party representing interests adverse or different 
from theirs? — I think there would scarcely ever be. 

2585- There would be no one to employ a solicitor? — There would be no one 
to employ a solicitor. 

23 86. Chairman^] Have you read Part 6 of the Bill ? — Yes, and I h ave formed 
a very strong opinion against it. 

Mr. 
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Mr. Richard King, was called in ; and Examined. 

2587. Chairmmri YOU hold a situation in the Court of Chancerv in Ireland ’> 
— I do. 

2588 What is that situation ?-I am assistant clerk in the office of Master 
Heon, the Senior Master. 

2589. How long have you held that office of assi.stant clerk ?— Upwards of .0 

years. ^ ^ 

'*8= you when you were appointed to the office ’—Sixteen 

2.591. Will you explain to the Committee what your particular duiies areas 
assistant clerk according to the present system of tile Court of Chancerv =-I have 
to receive and hie all the documents that are received in the office, to enter them 
in diBereiit books, and to attend parties reqairiiig the inspection of them from time 
to time. I have the arrangement of the copying of all the docnnients that are 
bespoken. I receive all the cash, keep an account of it, and enter it in a book 
I issue summonses ; I enter the summonses that are issued for proceedinvs before 
the Master, and notices also tor the same purpose. The Master has to si.m a m'eat 
many cerlihcates, the greater part of which are compared and checked'; ami in 
some of the offices they have to check approbations of transfers of stock for the 
signature of the Master; reports and orders made up in the office are compared 
and receivers accounts preparatory to being pa.ssed arc lodged in the office, and 
entered III ebook. In the Master’s office the following books are kept - a cash 
book and a receiver s book for entering the receiver’s accounts, three summons 
books for entering the attendances, a pleading bonk, a book for entering orders 
and a sale and letting book- I hen there is the preparation of the Master’s day 
lists of the business to oe brought before him, the selecting and arranging Ids 
papers, and replacing them when he has done willi them. All the duL.s are 
supposed to be the duties of the examiner or chief clerk, but those that 1 liave 
mentioned are generally performed by the assistant clerk. 

2592. Your duties are purely ministerial in reference to those docnnients, and 
1^000"°' Master’s chamber when he disposes of business ?— No, 

2593- Tlierefoie you have no means of giving the Committee any information 
as to the course ot procedure in the chamber of the Master, where lie sits and 
disposes of business After such a number of years, I am intiinatelv acquainted 

1 ^ 1®“'' ' of counsel. I am backwards 'and tbnvai ds 

Jn tlie Master s ebainber ctmtinually. 

2594. Mr. Whiteside.'\ You have been 40 vears in the Court of Chancery ; have 
you entertained vourself [hrough your life in noting dou'n occasionally the abuses 
in that court ? — I have observed them very closelv. 

lionour of some intervie-.vs“with Sir John Romilly when he 
J amed the Chancery Regulation Bill ?— I had that l.onour. I was ov-er here a 
-from me honour to receive many suggestions 

service, what is the utmost salary that vou have 
^eacjied <—£. 200 a year, and that only since the passing of Sir John Romilly’s 

What was your salary previously r— The salary attached 
from w V y ^ but there were some profits arising 

fluctuatini^° it not much short of 200 1 . a year ; but the amount was 

a w Have you any other emoluments besides the 200 /. 

a year f— None whatever. 

devoted your entire time to that situation ; have you ever been 
been ^f'’y indeed. I believe that for the 40 years I have 

Bill in exception of the time when I was in London about the 

wn.iM ^ \ periods that I have been absent were put togetner, they 

''oiild not amount to three months. h o > J 

JhA r!?‘ perfectly acquainted witli the working of that useful measure, 

Regulation Act ?— I am. 

acquainted with the operations of the changes carried out in the 
acauflinr I .^L *^?^y that Act of Sir John Romilly’s ? — I am perfectly 

with those changes. 

®2. \Vas the effect of those various changes, irrespective of your opinion of 
c c 3 their 
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their value, to increase the work in your office ?-The first great change took 
nlace in >8-23. when the Chancery Act of that year passed, and from that period 
down to 1S50 there have been a great number of change^ the effect of every 

one of which w-as to increase the business in the Master s office ^ 

nfios But the crowning effect was produced by Sir John Komilly s Act m 
makino the Masters judicial in a great variety of cases ?-Phat was the greatest 
reforn° effected in mv time for the benefit of the clienh , . , , , 

■>604 That reform having been so carried out, and it having introduced a great 
quantity of additional work into the office, was any change made m the staff?- 



^°26o 5. Has tliere been since that time an enormous amount of business satis- 
factorily transacted under that last Act?— Yes. T c , • , 

2Cofi 'What is the quantity of work done m your own office '—1 find, 111 the 
first instance, that the number of days of sitting of the Masters exceeds anything 
of the Eiwlisli Vice-Chancellors. I have seen a return published some two or 
three yeara ago, in which it is stated that the greatest number of days in a year 
that any Vice-Chancellor in England sat was 1S9 ; the number of sitting days 
of the Masters in the Court of Chancery in Ireland is about 230 ; the number 
sometimes varies a few days. The number of days that Master Henn sat in 
the year 1855 was 213. He lost some few days by illness. 

260;. How many hours a day did he sit ?— During the sitting of the Court the 
hour is from 1 1 o’clock till four. In the vacations it is shorter ; it is then from 
1 2 till three ; but the Masters sit a great deal more than the legal and necessary 



iUJUIS. 

260S. They late papers home with them at night, do they not^? — res; l am 
often astonished at tlie quantity of papers that Master Henn brings in the morning, 
which I give out to the solicitors. 

2609. "What number of causes has he heard in the year ? — In the description 
of business called short causes, the number is 1,492 in the year. 

2610. Were they all disposed of? — Each of them does not represent a cause; 
it represents an attendance before the Master for some particular ol)ject, with a 
decision u|)Oii it. 

2611. Chairman.] Do you mean that there M'ere 1,492 distinct causes? — No, 
I do not; there were 1,492 attendances called short causes. 

2612. Mr. Whiteside.] And decisions upon those facts, whatever the question 
was, submitted to him? — Yes. 

2613. What other causes has he heard? — There have been 468 attendances in 



long causes. 

2614. What was the number of long causes? — 215. 

2615. Did he conduct those causes from the beginning to the end virtually r— - 
They are composed, a great many of them, of 15th section cases, which he did 
hear from the beginning to the end ; but they are also composed of old cases, 
and all the miscellaneous business of the office. 

2616. Is this the evil of your system, that, so far as cases coming under the 
15th section of Sir John Romilly’s Act are concerned, the Master disposes of the 
•whole of them judicially from beginning to end, but in the other cases you have 
the old system of references and reports? — Yes. 

2617. And so much time then is lost in the drawing up of those reports of 
cases that do not fall within the principles of Sir John Romilly’s Act? — A great 
deal of lime is lost, and a great deal of expense is incurred. 

2618. Is that description of business in the Master’s office not only wasteful 
of bis time, but also wasteful of the suitor’s time and his money, by the system 
01 reports and references ? — In reference to the difference between the expense 
of 151b section cases, and the expense of the general cases, there is certainly a 
waste of both time and money. 

2619. Would that waste of time and money be saved by giving to the Master, 
if he were competent to undertake it, the same jurisdiction in those excepted 
cases which he has under the 1,5th section of Sir John Ronailly’s Act ? — I think 
it would. 

2620. Did you state the other business which the Master had during the last 
year? — I have stated the general outline. 

• 2621. How many receivers had he to manage besides? — There are 374 exist- 
ing receivers in Master Henn’s office. 

2622. Is that irrespective of the receiver department altogether? — Altogether- 

2623. Attached 
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26=3. Attached to each Master, irrespective of the Receiver Master, is there 
anyth, ngl.ke that number of 374 receivers ?_The pi-inted .etum shows that 
Master Brooke has 463, Master Litton 356, Master Mu.-pl,y ,18 and Master- 
Henn 374 receivers to manage. rv o » iiasiei 

2624^ Sir Graham.] Has Master Lyle t,,oo besides ?_The printed return 
States that he has 723. innacu letmn 

2625. Mr. WhiUside.] Has the Master, irrespective of his judicial and minis- 
terial business, to investigate the accounts of those receivers to direct them as 
to the management of the estates, and to overlook the whole of their control over 
the properties tnvolved in those accounts ?-He has; hut the summonses for that 
purpose are included in the amount of summonses which 1 stated .renerallv 
2620. Has he to do that receiver business ? — He has. 

2627. It would be a mistake to suppose that the Ue'ceiver Master had aiivtliinw 
hke the entire of the receiver business of the Court of Chancery ?-He'bv nS 

jtT:^:mu „l‘6htcer;"“‘^ ~ 

A °'“'rvation, you have seen for forty years of your life a great 

if f von cT?h ° if fell °‘'nb-es? 

I It Is, If ^ou call them abuses; it is u bad system. 

2629. Is it an expensive system for tile management of prdpertv • — Verv 
2630 What IS the per-centage. as far as you can form an honest and fair 
opinion ?— I am afraid I could not state. In the first place there is always five 
per cent, paid to the receiver for receiving, and then it depends upon a varfety of 
ciicumstances what the cost may he ; in some small cases tlieie nfight be five^or 
SIS, or ten per cent, to add to that, or it might be a great deal more, 
niiahr* Ihe management of an estate might amount to 15 or 20 per cent. .=-It 

oUmi '’f- estate 

Coif of ri,!n ' Tl “ ■n“»age,.,ent of the 

received by the creditofs. 

‘•’“t case?— It is a very old 
fefs quite applicable to the present day ; it is more thai 20 
theieif ’t Li 1 ”■ Nugent; it was a leasehold interest, and 

Li ’."i w : '■'‘t non-payment of the head rent. 

beefitvViL^rLhfr'^'^ nnniO’ that the estate having 

Court, there was no money for anybody ? — Yes. 

ansiveiL, ^“' 7 “"'^ Did that arise from the fault of the receiver, from his not 
ansiici ing for tlie money that he had collected ?— No, 

ficient f’n m *'*= g°‘ "'OS insaf- 

inheritor f ’"tI'- nrose from the fact of the opposition of the 

between "''fy ™y ; the tenants were in combination; 

was wasted' incurred in proceedings to recover the rent, the fund 

Ihe^tiL 1 '■7'=®''"='' nothing in his hand to pay the bead rent, and 

i io 7, ? non-payment of it ?— Y'es. 

receiLr thin 4 not there, in those times, in the first place a 

the tilaiitiff ,1 solicitor for the receiver, then the plaintiff, and the solicitor for 

There w. In’ 'iofendant tile inheritor, and the solicitor for the inheritor r— 

solicitors ^ present day; all those parties would be represented by 

woiildf iLhif Preoeedings in the Master’s office, in the receiver’s business, 
have a rivh, r several parties have a right to appear before him ?— They would 
that «n Fi 1 him, but not to get their costs out of the fund ; 

26a r '>>n nPnnnto hearing, 

only dolH ,P1 lenants,. while there is a receiver upon the estate, 

terL “ period ?-Seven years, pending the cause, is the usuJ 

the’rfk n'l.'L/'’” explain » hat is the tenancy by which occupiers hold, while 
»here therff estate?— If a receiver is appointed over an estate 

but anv ''y owner, those leases are all held good, 

years nmUl * .V -?* pending the receivership, are let for seven 

holds L- Il.af , lhatis, if the cause lasts for seven years, the lease 

or twelve rciet at the end, hut if the cause teniiinates in six 

0.34 '“re terniiiiates with it. 

c c 4 2642. Then 
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2642. Then nothing can be more uncertain than the tenure of a tenant in Ireland, 
where the estate is under a receiver? — Nothing is more uncertain, where the 
letting is by the court. 

2643. What is the effect of that uncertainty upon the cultivation of the soii .* — 
The tenant generally endeavours to get as much out of the land as he can in 
the period, and very frequently leaves it in a bad state. 

2644. If it lasts seven years, by the end of seven years the estate is impoverished 
to the verv last degree r — Yes, sometimes, with bad tenants, it would be so j but 
with good" tenants the land would, in all probability, be improved. 

2645. Would not a good tenant become a bad tenant under such uncertainty r 
— If he is a poor man living on his labour, he might do so ; but sometimes the 
land is taken by e.xtensive farmers ; and if the tenant be a good one, he may leave 
the land in as good a condiuon as be found it. 

264G. If be were, a prudent man, would he venture to lay out his capital upon 
a farm upon a tenure so uncertain as that, not exceeding seven, years, unless the 
suit should terminate? — If the tenant docs not keep the land in good condition, 
and the suit holds seven years, he will lose by it the last two or three years. He 
must keep the land up to a certain condition to get anything out ot it, for the 
whole period ; and some tenants look for a renewal of their tenancy. 

2647. Mr. Whiteside.'] What will he do the last year?— If lie expects to get 
the land again, he will take care of it. 

2648. 'SirJ. Graha 7 n,] Is not the effect of receivers very generally thought to 
be highly injurious to the cultivation of the soil, and the character and conduct of 
the tenants? — Extremely so. Prior to the year 1 828, the tenancy under the court 
was only three years, and the lands were always let by public auction at the end 
of that time, and it was perfectly seen that in the case of any estate remaining 
many years under the court, every re-letting produced less rent. 

2649. This appointment of receivers arises very much from judgment debts, 
does not it ? — It does. 

2650. Was not some check imposed a few years ago, with reference to the 
amount under a judgment, in which a receiver should be appointed ? — Yes. 

2651. What was that limit ? — £. 150. 

2652. Does that limit subsist now, or has a subsequent enactment changed the 
limitation?— Tliat limit still subsists; but it is, I believe, evaded by converting 
ajudgment into a mortgage, and gelling a receiver then. 

2653. When uas that conversion legalised ? — It is only a few years. 

2654. Are you able to form an opinion of what was the immediate effect of 
the limitation while it subsisted ; did it check the appointment of receivers during 
the short time that it was in operation ? — It must have checked it ; but I cannot 
say that there was any visible diminution in the number of receivers. 

3655* Not during the short time that the limitation of 1 50 1 . existed ? — No. 

2656. Has there been any sensible increase since the conversion of the judg- 
ment into a mortgage took place ?— That I cannot so well speak about ; for now 
the receivers are appointed, not as they were before, but by the Receiver Master, 
and I cannot speak as to whether there is any greater number appointed now. 

2657. Did not you just state that the appointment of receivers was common to 
all the Masters; will you explain that? — The Masters, in 15th section cases, 
at present make orders for the appointment of receivers ; but the receiver, when 
a Master makes an order for his appointment, is appointed by the Receiver 
Master; and in general cause petitions the order for the appointment of the 
receiver is made by the Master of the Rolls. 

2658. The Committee has been informed that eighteen millions’ worth of in* 
cumbered property has been sold in Ireland since the establishment of the Incum- 
bered Estates Court; has there been any perceptible diminution in the number of 
receivers since that amount of property was sold ? — There has certainly been a 
diminution. 

3 G. 59 ' Committee any comparison of the number of receivers 

in Ireland in 1845, and the number of receivers in 1855?— I could not tell the 
number; I can state the number of the accounts that were passed in the 
different years. In the year 1848 there were passed in Master fienn’s office 
298 accounts. That number does not represent the number of receivers ; probably 
there were lOO receivers in the office besides that. 

2660. Chairman.] Those receivers may iiave been for many years acting over 
the estates ? — Yes ; we have one case in which the receiver was appointed so fat 

back 
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III the last year tiiere were 233 



back as 1810 or 181 1, and he is still acting, 
accounts passed. 

2661. Ur Whitt^de.-] What is the difference between i S48 and last year ; 

There were 05 less last year. ‘ 

2662. Sir/, GraW.] Is it not the case, that sometimes the receiver remains 
a long time on the estate, and at other times there are frequent chan»es=-^I 
not think It IS usual ; occasionally receivers misconduct themselves and are ih 
charged, and occasionally they die. 

2663. Docs not the Master change the receivers frequently ’—No 

2664. Never ?-It would be attended with a great deal of expense. The dis 
charge of a receiver and the appointment of a new receiver would cost 10 / 
or 1 2 i. 

2665. Who would pay for it ?— The funds. 

2666. If there are adjacent estates under receivers, is the convenience of 
appointing one receiver for several estates considered, or is there a separate receiver 
for each estate, thongh the estates are adjacent ?-One of the improvements in 
the praolice of the pre.sent day is, to look out for a receiver in the neighbourhood 
and appoint him ; but each appointment is separate and distinct. 

2667. Mr. Fitzgerald.] Has not great improvement taken place in the system 
In- the appointment ot district receivers, particularly in Master Lyle’s office !— 
That IS the improvement to which I allude. The country is n« divided into 
districts, but he entleavoiirs to form districts by grouping them, 

2668. Sir J. Graham.] If I were to tell you that an estate sold in the Incum- 
bered Estatp Court had had seven different receivers in to vears before the sale 
would you believe such a thing possible r— I never heard of 'such a case. 

2660. Chai-nnan.] Supposing a judgment creditor gets a receiver appointed, and 

Ins judgment IS paid off, the order drops to the ground ?— Yes. 

2670. And then if another creditor comes and asks for a receiver, he sets a 

new order, and appoints a new receiver Yes. ° 

2671. And if he is paid off, the same thing goes on? Yes. 

2672. Since Master Lyle has undertaken the duties of the Receiver Master 
the new receivers are nominated in his office ?— Yes, in all new cases 

2673. So that the business in his office at present would represent the receivers 
in nil new cases ? — It would. 

2674 -You have told the Committee that 723 is the number of receivers in 
Master Lyle’s office.- — Yes. 

2675. It IS stated in this Return which I hold in my hand, “ Number of 
receivers, sequestrators, guardians of minors, and committees of lunatics ma- 
naging estates, the business whereof is in Master Lyles office, in the year 

December 1S54, 723 ; of this number, several no doubt have been dis- 
charged, and others have never entered into receipt of the rents, the debts having 
been settled; but such cases cannot be distinguished as the orders or documents 
Showing this are not regularly brought into the office. Number of accounts passed, 
ceitihed, and filed m said period, 414.” Would not that number of 414 more 
accurately represent all the receivers in Master Lyle's office than the number of 
/23 { — JNo, 1 think not. 

2676. Is not the receiver bound to account every year?— Yes, he is, but he 
Coes not do it ; and in many cases where the estate 'is small, it is very usual to 
tnake the receiver account only once in two or three years. 

2677. Whether the number is 723 or 414. that would represent all the 

They^d*^* cases; all the new cases go into Master Lyle’s office? — 

2678. And those which are attached to the other Masters’ offices are old 
eceiverships, that existed before Master Lyle became Receiver Master ? — Yes. 

^^ 79 - The receiverships that existed before 1851 ? — Yes. 
f that the number of 723 or 414, in Master Lyle’s office, represents the 

business since 1851 ?— It does. 

the duties of a receiver cease without a formal dis- 
the*v^^ f y the court.-— When an estate is sold by the Incumbered Estates Court, 
what IS technically called a side bar rule, which discharges the receiver 
remrtif <luties of the receiver as the officer of the court, unless he is 

2fiR^ 'p ^ot actually cease, nor his responsibility cease, 
receiv ^ J ^ removed from the roll of 

ers m the Master’s officer — Sometimes it happens that he is not, because 
'34- D D there 
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there is no oblipfation upon him to bring that rule into the Masters office, and he 
may be on the Master’s books, although not in receipt of the rents. 

2683. Sir J. Gra/iam.] The power of the receiver over the tenantry is as great 
as that of the owner ; lie represents the owner, docs not he ? I do not think he 
does ; I think that is one of the great evils, that he has not the same power as 
the owner. 

2684. Not as to controlling the cropping?— He has no power as to the crop- 
ping. 

2685. What are his powers over the tenantry, beside.s the exaction of rent from 
them ; if there are leases, for instance, providing for a certain rotation crop, can he 
enforce that, or does he enforce it r — I do not think it is usual to put those terms 
into leases generally in Ireland, but he would be bound to enforce any right that 
the owner possessed. 

26S6. His principal duty is to exact rent ? — It is. 

2687. And if he obtains the rent, he gives the tenant ^great latitude as to his 

crop ? A great deal depends upon the receiver ; some receivers ar e very attentive 

to the land, others are careiess. 

2688. Do not changes of receivers upon an estate interfere materially with 
the certainty of the tenant, and with the course of his cultivation ?— Yes ; that is 
most injurious. 

2689. And frequent changes, bad as the system of receivers may be, add to the 
evil ? — Considerably. 

2690. Mr. Fitzgerald.] A receiver has no discretion to authorise an expendi- 
ture of money for draining, and such like improvements, without the authority of 
the Master ? — No ; nor have the Masters any authority to authorise it except in 
the case of small sums, where there is an imperative necessity. 

2691. Sir J. Graham.] The receiver is the agent of the creditor, and not the 
agent of the owner; his first duty is to look to' the interest of the creditor, is it 
not ? — His first duty is to get as much money as he can out of the land, 

2692. That is a duty which be carefully performs? — Not always ; I have 
known a great many instances of complaints made against receivers ; it is a very 
common complaint made against receivers, that they do not do so. 

2693. "When an incumbered estate is brought into the court for sale, and there 
is a receiver upon it, has not the receiver the power, before the sale is effected, of 
taking notes fi-om the tenants for arrears of rent? — The Court of Chancery does 
not countenance receivers taking notes at all. 

2694. In the case of a sale effected in the Incumbered Estates Court on 
account of incumbrances, the receiver upon the estate knows that the sale is 
impending; has he not the power, on behalf of the creditors, of obtaining 
notes from the tenants for outstanding arrears? — The receiver is an officer of the 
Court of Chancery, and the Court of Chancery does not countenance a receiver 
taking notes; he may do it, but he does it at his own risk. 

2695. Mr. Fitzgerald.] If he takes a note, and the money is lost, he would be 
responsible for it? — Yes, he would be responsible for it, were it known he had 
done so. 

2696. Sir J. Graham?^ If be has taken notes, and the purchaser buys the 
estate in the Incumbered Estates Court with a Parliamentary title, being ignorant 
of the notes so taken, he will buy the estate with a Parliamentary title, but with 
arrears of rent secured by notes previously obtained ? — That would be the effect, 
if it were done ; but I think that it is not the case. 

2697. Has no such case occurred in Ireland ? — I never heard of it. 

2698. Mr. Fitzgerald^ The Incumbered Estates Court sells the arrears of 
rent upon the estate ? — I have heard that they do. 

2699. Chairman.] Have you known instances in which estates have been sold 
in the Incumbered Estates Court where the receivers have managed to get decrees 
for an arrear of rent against the tenants?— I have not known of such cases, but 
I think it is very possible that they may have occurred. 

2700. Mr. IFhiteside^ Was the receivership, in which Mr. B.eamsbottora was 
concerned, in your office?— I think so. I am certain that there is a case in our 
office in which Mr. Reamsbottom is the receiver. 

2701. Are you aware that he was fired at lately, as he was walking home?— 

I saw an account of that. 

2702, Chairma»^ 
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2702. Chairman.~\ Have you seen a Return to the House of Commons, moved 
or by Mr Whiteside, dated the 1 7th of May 1 S55, with regard to the number of 
eceivers in the different Masters’ offices ? — I have. 

2/^3' Accoiding to the means of information which you possess can you state 
whether it is substantially correct?— I think it is. {The Return was delivtred in.) ' 



LuncB, 5* die Maii, 1856. 
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Sir James Graliam. 

Mr. Fitzseraltl. 

Mr. De Vere. 

Mr. Macartnt-y. 

Mr. E. Ellice. 

Mr. Whiteside. 

The Right Hon. Sir JAMES 



Viscount Monck. 

Mr. Kirk. 

Mr. Deasy. 

Mr. Grogan. 

Mr. Walpole. 

Sir E. Perry. 

GRAHAM, Bart., in the Chair. 



Samuel Frederick Adair^ Esq., called in ; and Examined. 

2704. Chairmayu'] WHAT is your profession ?— I am a Solicitor. 

2705. Practising in Dublin ? — Yes. 

2706. Have yoo had much experience in the Incumbered Estates Court ?— 
I have; possibly I am justified in saying considerable; about three-quarters of 
a millions worth of property has passed tbrongh my hands in the Incumbered 
Estates Court, betv^ een sales, purchases, and loans. 

270-. Have you practised also in the Court of Chancery ?— Yes. 

2708. In the Masters’ offices? — Yes, to a considerable extent. 

2709. How long have you practised as a solicitor ?— It is 21 years since I com- 
menced to serve my time, and I have devoted much attention to my profession. 

2710. Have you examined the Bills before the Committee, one introduced bv 
the Attorney-General for Ireland, and the other by Mr. Whiteside?— I have read 
them both ; but I have principally considered Mr. Attorney-general’s Bill. 

2711. With your experience in the Incumbered Estates Court, what is your 

opinion as to the abolition of its powers, and its transfer to the Court of Chan- 
cery ; would that be a salutary alteration or otherwise, in your judgment? 

I would not at all propose an abolition of the principle of the Incumbered 
Estates Court ; I would engraft the Incumbered Estates Court upon Chancery, 
little more than transferring the court from its present locality to the Court of 
Chancery, and engrafting it upon the Court of Chancery, with such amendments 
as would render the working of that court more perfect than at present. 

2712. Supposing the locality changed, and transferred to the Four Courts, 
would you maintain the Incumbered Estates Court as a separate and distinct 
tribunal, or would you embody it in the Court of Chancery?— I would carry it 
on by means of Title Commissioners, engrafted upon the present Court of 
Chancery. 

2713. That is a view that has been presented to the Committee; do you con- 
cur m the recommendation that if the transfer were so modified, the Title Com- 
n^ssjoners should be confined to the investigation of titles, but should not 
adjudicate w ith respect to the claims of parties ? — Euily a year ago, if not more. 
It suggested itself to me that such would be the wisest course to pursue with refer- 
enceto the permanent dealing with property in Ireland, but I cannot say I stiff 
think so. 

_ 2714, Would you recommend that the Title Commissioners should be exclu- 
sively confined to the investigation of titles, and that the order of sale and the 
of proceeds among the parties should be vested in other Judges in 
I e Court of Chancery? — No; upon consideration I would authorise the Title 
oinmissioners, upon direct application to them, to sell estates, or, in case such 
blatters came before the other branches of the Court of Chancery, and they w6ve 
0 opinion that it would be desirable to sell the estate, I would have the subse- 
^•34* D D 2 quent 
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quent dealing connected with that estate referred to the Title Commissioners ; 
and once the Title Commissioners interfered with any estate they should not only 
sell, but distribute the purchase money ; in short, I would have the Title Commis- 
sioners dealing with land in the same way as the Bankrupt Commissioners deal 
with insolvent personal estates. 

2715. There is a wide difference between the practice in the Incumbered 
Estates Court and the practice in the Court of Chancery in this great particular; 
the rule in the Court of Chancery, before they order the sale of an estate, is to 
take care that the personalty is exhausted ; whereas in the Incumbered Estates 
Court, when a debt is proved, no investigation with respect to the personalty 
takes place, but they proceed to the realty. Supposing the proposed transfer 
were to take place, would you recommend the maintenance of the rule in the 
Incumbered Estates Court, or an adherence to the existing practice in the Court 
of Chancery ? — When a man pledges a particular article to pay a particular debt, 
I cannot see why you should not have recourse to that particular article vvhich 
the individual has pledged to pay that debt, instead of seeking to get it out of 
any other class of his property. If a man die possessed of considerable personal 
estate, prior to his death he has the power of paying that debt off himself, if he 
so desired it, out of his personally. 

2716. Supposing the transfer to the Court of Chancery took place, do you 
think that the Legislature should provide, when the Court has the sale of au 
incumbered estate, that the rule now existing in Chancery should no longer pre- 
vail, that the personalty must be exhausted before the realty is sold, in adminis- 
tration suits? — I would compel the creditor, in case of mortgages, to raise his 
debt in the first instance by sale of the property which had been pledged to him, 
till that was exhausted. 

2717. If the transfer takes place, will it not be necessary that the Legislature 
should decide that matter by express legislation, if the realty is to be summarily 
disposed of to meet the debt by sale? — I would have the creditor, other than a 
mortgagee, seek for the payment of his money from whatever fund he could get it 
most expeditiously paid, which I believe the law at present entitles him to do. 

2718. Supposing your view be adopted, and supposing Title Commissioners be 
appointed, such as the Judges in the Incumbered Estates Court, would you 
recommend that there should be Vice-Chancellors appointed, as is proposed by 
ihe Attorney-general’s Bill, or that the jurisdiction of the Masters should be 
extended, and they be made for all purposes Judges, as for certain purposes thev 
are Judges under the 15th section of Sir John Romilly’s Act? — I think it 
would be more likely to attain the objects desired, i.e., the immediate or expe- 
ditious transfer of the property — to have Title Commissioners or Masters, and not 
to amalgamate together all proceedings connected with Chancery, leaving them 
to he dtak with by one particular Judge. 

2719. If the business of the Incumbered Estates Court prospectively, and all 
the arrears retrospectively, were immediately transferred, as is proposed under the 
Attorney-general’s Bill, to the Court of Chancery, •without Title Commissioners, 
and with two Vice-Chancellors only, what 'W’ould be the effect, in your opinion, of 
such transfer? — I have no doubt that it would stagnate business. A vast portion 
of the petitions presented at present, and which constitute what you deem arrears 
ip the Incumbered Estates Court, have been under the Commissioners’ considera- 
tion; the title and all the circumstances connected with them are known to the 
Commissioners, and in fact, the Vice-Chancellors should acquire all the information 
which the Commissioners already have before they could M''ork with reference to 
those estates. 

2720. Is not the business already clogged in the Incumbered Estates Court, 
already clogged to that extent that the rapidity of obtaining an order of sale is 
not what it was ?— I do not think the clog in the Incumbered Estates Court is at 
ail as large as is supposed. I think it very much arises from the solicitors, for 
various reasons, not clioosing to expedite the sales on the petitions they have 
presented in that court. I can speak personally with regard to two or three of 
the recent petitions which I have presented, that they have been presented sooner 
than they otherwise would have been, with the view of getting the benefit of a 
statutaljle title in the event of there being any change in leglslatjon, which would 
deprive my clients of the. benefit of it. A statutable title is so great a booifto 
I.^eiand, that I have attempted, as regards the properties refeired to, to forestall 

legislation 
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legislation upon the subject, and have presented petitions with a view to securing 
that title. o 

2721. Yon think that, when parties are earnest in their desire to obtain a 
prompt sale, and when de ays are not studiously interposed, there is expedition in 
obtaining a decree of sale ?— Quite as much as in the Court of Chanceiw 

2722. And as much as there was in the earlier period of the Incumbered 

Estams Court r-No not so much as then. When the court was first estahlished 
I sold m a few months a very large estate ; but I think there is as much facility 
as could be expected, considering the amount of propertv that has been sold and 
IS for sale in that court. ' 

272, To what do you ascribe the increased difficulty and delay, as compared 
with the earlier period of the existence of the court?— To the inireased business 
which has been brought into the Incumbered Estates Court. 

2724. You speak of delays interposed by solicitors; what are the moving 
causes of such delays, when they occur ?— I do not mean to convey the idea that 
delays have been interposed by solicitors, but that, either at the instance of them- 
selves or their clients, they are not anxious to press forward the sales of certain 
estates in the Incumbered Estates Court. 

2725. Speaking for youraelf or for others, if you are able to do so, are you as 
•well satisfied with the conduct of the business in the Incumbered Estates Court 
with reference to the distribution of the proceeds of sale, as you are with respect 
to the sale Itsey ? With such amendments as would appear to me desirable to be 
made with reference to the proceeds of a sale iu the Incumbered Estates Court 
I think It IS quite as efficacious to secure justice and exDedition as in the Court of 
Chancery; but I think that in that matter there are some slight amendments 
necessary to be made. 

2726 What are the amendments to M hicli you refer ?— I should propose that, 
before the money intended to be allocated to a creditor is in' fact allocated he 
should swear an affidavit of the money being due to liim, which affidavit is now 
made at a subsequent stage, before he actually receives the money ; bat there 
IS at present an opening for fraud, whereby a party who may foi merly have been 
paid ii debt attaching upon an estate, which debt was not satisfied at the time 
may come to an arrangement with the owner, and that debt may be paid a second 
time to the prejudice ol subsequent creditors. I think provision should be made 
that such an evil should not arise. 

2727. Do you think that the oath of one of the parties would be a sufficient 
protection against such fraud?— I think that the oath of the party receivincr the 
money that he had never previously received that sum, would he quite suffictent; 
that gives as much protection as could be given by the course adopted in the 
<--ourt of Chancery. 

2728. With respect to the past, are you of opinion that, upon the whole, there 
has been sufficient notice to parties, in the case of property being sold, to prevent 
any great injustice to those who have contingent remaining interests? — I am dis- 
posed to think that there has been. I should think myself that the cases are 
very lew indeed where injustice has been done, and not at all to the same extent 
as would have been done to innocent parties if i8 millions’ worth of property 
pad been sold according to the old system. I have no doubt that very much more 
injustice would have been done to innocent parties, in the character of purchasers, 

y neir discovering at some subsequent period, after ihey had paid their money, 
lat they had a bad title, and in order to possess the property would, conse- 
quenty, be obliged to re-buy it. That has arisen to myself. When the estate 
Incumbered Estates Court, owing to an informality in the 
nrwf’ to re-buy it for a client, although it had previously been bought 

paid for by him, but the title was found to be defective. 

2729. You attach great value to an indefeasible title, you think that it adds to 

'’alue of the property sold; do you think that it would be just to 
ijn? ^ value to incumbered estates, or should it be extended to 

inf ®^®d estates in Ireland ? — I should extend it to all unincumbered estates 
intended bond fide Xo be sold. 

think it right to have sales of unincumbered property 
the aA \'^ jntention of transfer, but merely for the purpose of obtaining 

bond fee-simple value? — No; I would not allow it, except in cases of 

obtain there I would impose a penalty for tlie increased value 

^ e , in lieu of fees such as are now payable on proceedings in Chancery. 

■'^ 4 ' D D 3 2731. What 
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What is the nature of the penalty that you would impose? — An advalorem 
duty on the purchaser’s conveyance, to be payable by the vendor from the purchase 
money as a penalty upon him for the benetits derived by a statutable title, and 
which I think the increased price thereby obtained for his estate would more than 

^*^^2732^^Ha?e }"ou in your own mind at all fixed the quantum of that advalorem 

tax ? I think that he might fairly pay one per cent, out of the purchase money ; 

whereby in point of fact, upon the transfer of all property one and a half per cent, 
would go to the country, half per cent, paid by the purchaser, and one per cent, 
out of the property sold. , , 

2733. That would be a deduction of one and a halt per cent, irom the fee- 
simple \aliie of unincumbered property to which an indefeasible title was given? 
—Yes, it would. 

2734. How would you guard against simulated sales, there being a pretence of 

sellingrbut not a reality?—! think that the' penalty t impose would be a suffi- 
cient pr^^tection. , 

2735- You would allow of the sale of incumoered estates without any such 
deduction ?— No, I would impose it upon all ; because I think that the increased 
value gained to the estate consequent upon a statutable title would be more than 
compensation. In point of fact, I am of opinion that the increased cost of sale 
without a statutable title of a large estate, between a sale in the Incumbered 
Estates Court, and a sale in the ordinary way, would more than amount to the one 
per cent, that I propose to impose. 

2736. Then upon all sales of land under a judicial decree in Ireland, whether 
in Chancery or in the Incumbered Estates Court, you would levy a tax of one 
and a half per cent. ?— There is a half per cent, at present levied, but I would 
levy one and a half per cent. 

2737. With reference to the judicial strength in the Court of Chancery, sup- 
posing two Title Masters appointed as you have recommended, do you think that 
the Lord Chancellor and the Master of the Rolls, witli the aid of the four Masters 
(setting aside for a moment the Receiver Master), with extended jurisdiction 
beyond the powers of the 151I1 clause of Sir John Romilly’s Act, vvould be^ ade- 
quate to the discharge of the current business, embracing the arrears transferred 
from the Incumbered Estates Court? — I think if you have the Chancellor, the 
Master of the Rolls, and two of the Masters, irrespective of the Receiver Master, 
they would be quite sufficient to do the business at present done by the four 
Masters, provided you have the Title Commissioners transferring all landed 
estates. 

2738. What would become of the existing arrears in tlie Incumbered Estates 
Court ; in your opinion, would the Title blasters, in addition to the current 
business of sale upon the transfer, be able to clear ihe arrear which has .arisen in 
the Incumbered Estates Court ? — ^That would, in my mind, much depend upon 
the Masters selected. I am of opinion it vvould stagnate the arrears of business 
now in the Incumbered Estates Court ; if it is not to be carried on by parties 
cognisant of all the circumstances connected with those estates, new Judges 
would have to acquire all the information now possessed by the Commissioners 
with reference to those estates. 

2739-40. If two of the Judges in the Incumbered Estates Court were willing 
to take the post of Title Masters, you think that there would be great facility in 
so arranging the business? — Yes; and I think if they took it you might with 
great ease transfer to them also the arrears from the Incumbered Estates Court. 
If you now appoint two Title Masters, leaving the arrears to be worked outm 
the present court, they will have little or no business for some years, because 
many properties have been brought into the Incumbered Estates Court, not intended 

immediately bond Jidc to be smd for the purposes of paying incumbrances, but 

really with a view to the convenience of the owners, and to afford an oppot* 
tunity, when they do get purchasers for those estates, to give a statutable title. 

2741. Mr. White 6 ide^ May the owner of an estate, to convenience himself iQ 
a court of justice, keep the case there as long as he pleases? — He may, provided 
he is not urged on by any creditor or any other party on the estate ; that is withia 
the last two or three years. 

2742. The court would be sustained by the country for the convenience of 
owners who brought estates in there, and did not sell them, and were not forced 
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to sell them by the rules of the court ; I thought that a. parlv who brought an S. F. Jdair, 'Esq. 

estate into the court for sale was bound to proceed in a given time to sell ? — No ; 

if any creditor pressed, and it is shown that the parly who brought in the estate 5 May 185G. 
has not proceeded with due diligence, it is immediately taken out of his hands, 
and siven to that creditor. 

i>743. Supposing it is so arranged that tiiere is no purchaser, may the owner 
keep it there as long as he pleases ? — He uiay leave it in the court as long as he 
likes, or he may apply at any period to have his petition dismissed. 

2744. Is there any rule of the court which, when an estate is brought into the 
court, forces a party who opposes to its jurisdiction, to proceed with reasonable 
despatch to a sate? — Ttiere is no more rule in that court than in the Court of 
Chancery. 

2745. If an incumbered estate is brought into the Incumbered Estates Court 
by the owner, is there no rule that compels the party to proceed with reasonable 
diligence to return it out of the court, and have a sale ? — At certain periods of the 
year the Commissioners heretofore have applied to the solicitors, where they see 
that tlie proceedings have been unfairly i-etarded, and required those parties to 
explain the cause of the delay. 

2746. That is all 1 — That is all. 

2747. Mr. E. JEZ/icc.] Is there any rule to compel you to proceed with due 
expedition? — No ; beyond the rule that the Commissioners ask for au explana- 
tion. 

274S. Therefore, if a proprietor or a creditor think it for their own conve- 
nience to retain the cause in the court for any time, they may do so without the 
court eithc-r forcing them to proceed, or dismissing their petition? — Doubtless: 
there is nothing imperative upon a party to proceed if he is not asked for an 
explanation by the Commissioner, and unless a creditor, or some party interested, 
seeks to force it on. 

2749. t>upposing lie is asked for explanation and does not afford it satisfactorily 
to the court, does the court take no means to oblige him to proceed with his peti- 
tion, or if he does not proceed with it, does not the court dismiss it ? — ^No. 

•2750. So that the proceedings of the court may be incumbered with as many suits 
as parties choose to bring before it, to the prejudice of other suitors in that court, 
by reason of the court becoming completely overwhelmed with old suits of that 
description? — I cannot say that it is to the prejudice of other suitors, because if 
a case lies stagnant in that court, tlien the other suitors proceed with their cases 
regardless of it. 

2751. The accumulation of business would remain in the court, and would 
appear before the public in the shape of arrears, whereas in fact there would be 
none? — From day to day the Incumbered Estates Court has now as much as it 
can do, and I do not think the amount of arrears appearing is, in point of fact, 
to the actual extent that is supposed. 

2752. Would it not be expedient and advisable that some measure should be 
taken either by rule of court, or otherwise, to compel parties who have presented 
petitions to that court to proceed witli the suits? — Great injustice might follow 
from such a rule, because a man may find bis creditor at a particular time pressing 
for a particular purpose; whereas in the expectation that that owner might sell 
his estate to more advantage, he may give him time ; and although he may expect 
that his debt will be paid at some particular, and within a limited period, perhaps 
still the sale may be retarded by an arrangement between them. 

2 “ 53 ' Then you would have a court of justice made a place of convenience for 
the owner of an estate, where he might hang up the sale of that estate for any 
period which might appear to him for his own benefit? — If you extend the statu- 
table title to unincumbered proprietors, wanting bondjide to sell, you then afford 
them the same opportunity ; you cannot compel them to proceed to a sale. 

2754* But if you give them the advantage of proceeding by petition to obtain 
& statutable title, ought you not to compel them to proceed with that petition, so 
^hat the court may dispose of it in a reasonable time? — I think it would be 
exceedingly reasonable to require any party lying by in the court to satisfy the 
Lonjtnissioner that he was either bondjide proceeding w'ith the sale of that estate, 
or else the Commissioners should dismiss that petition. 

® 755 - And you think that it would be equally reasonable that the creditor or 
file proprietor of an incumbered estate should be obliged by the court also to follow 
Op the proceedings, according to the practice of the court, to bring the estate to 
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sale in a reasonable time ?— 1 would either dismiss the petition, or compel the 
owner or creditor to proceed with it. 

Q756. Does not it sometimes happen that a creditor and a proprietor arrange 
with one another upon this subject? — I am not aware; If a creditor or owner 
would not proceed with the sale, I would have the petition dismissed. 

2757. Mr. Deasy^ You stated, in answer to an Honourable Member, that in 
the case of the creditor and the owner not proceeding, it was open to another 
suitor to take proceedings ; are you not aware that an absolute owner of an estate 
for sale in the Incumbered Estates Court prevents any other creditor from insti- 
tuting any other proceeding in any other court with reference to that estate?— 
Upon the application of any creditor, whether he appears upon the petition 
not as a creditor affecting that estate or not, upon his satisfying the Commissioner 
that he is a creditor upon that estate, the Commissioner, in the absence of due 
diligence shown in the prosecution of that petition, will give the carriage of the 
sale to tliat creditor. 

2758. Are not you aware that the law is, that an absolute order for sale once 
pronounced prevents the institution or prosecution of any other creditor in any 
other court ? — It does not prevent an application for a receiver to the Court of 
Chancery. If applied to, the Incumbered Estates Court usually give liberty to 
apply for a receiver to the Court of Chancery, 

2759. Mr. Kirki] The class of cases which have been described are those only 
where the owner is the petitioner r — No ; it is similarly applicable to creditors. 

2760. The class of cases remaining which are not proceeded with are those 
where the owner is the petitioner? — Yes, generally; or where tiie name of the 
petitioner has virtually been used by the owner. It does not follow that every 
petition presented in the name of another party is a hostile petition. 

2761. It is, substantially, the owner that is petitioning? — Tliat does not at all 
follow ; because there may have been an arrangement after the petition was pre- 
sented, whereby a creditor who had been hostile at one time may have been 
satisfied by the owner paying him a portion of the debt, and thereupon he would 
cease to press forward the sale. 

2762. The powers to present petitions to the Incumbered Estates Court have 
been renewed and continued from time to time ? — Yes. 

2763. Was not the main object of a great number of those owners who peti- 
tioned to acquire tlie power of giving a Parliamentary title when their estate was 
disposed of ?— I think, as regards many of the petitions presented, the object has 
been to gain a statutable title, and to enable the estate really to be sold with less 
expense. 

2764. If there was a permanent court for the sale of estates, whether incum- 
bered or unincumbered, there would not be the same inducement to parties to 
lush into that court, as has existed for the last few vears r — Certainly not ; many 
parties, apprehensive that the existing statutable title” which has been looked upou 
as so great a boon (I might almost say as the commencement of the regeneration 
of Ireland) would be withdrawn, have been induced to present petitions who 
would not otherwise have done so, 

2765. And therefore that is one cause of the great accumulation of business 
in the court r — I think so. 

2766. Chairman.'] Has this case occurred, that the owner of a landed estate, 
conscious that his incumbrances are equal to the foil amount of his property, has 
gone into the Incumbered Estates Court for the purpose of ])rolonging his enjoy- 
ment of that property by three or four years, and has delayed the sale by every 
possible artifice ? — I do not think that has occurred ; my reason for saying that 
is, that upon the application of any creditor affecting that estate to the Commis- 
sioner, the carriage of the proceedings would immediately have been taken from 
the owner and transferred to that creditor. Therefore I think there has been every 
reasonable opportunity given to creditors to prevent any such step being taken. 

2767. A. friendly creditor in that case would go to the Court of Chancery and 
ask for an ad interim receiver ?— Any creditor may apply for a receiver, pending 
the proceedings in the Incumbered Estates Court. 

2768. Has. not it been a very frequent course that there have been delays in 
the sale in the .Incumbered Estates Court, and ad interim receivers have been 
appointed through Chancery over the estate ’—There have not been many 
such instances.. 

2769. Can anytbing.be more ruinous to an estate, and the tenants upon it| thaB 

a course 
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a course of that kind, the estate being hung up in the Incumbered Estates Court 
auti, ad interim, receivers being appointed in the Court of Chancery ?— I do not 
think the appointment of a receiver under the circumstance you refer to more 
injurious to the tenantry than leaving the estate in the hands of that same owner 
such as you describe. ’ 

oyyo. -Mr. Deasi/.] In how many instances, if any, have you known the car- 
riage of proceedings in the Incumbered Estates Court within the last three years 
to be trausicrred from the person who originally instituted them ?— I know that it 
has repeatedly occurred, but 1 cannot state in how manv instances. 

2771. Have you known it in your own knowledge ?-^Yes. In one very consi- 
derable estate of Mr. Carter’s that was done; Mr. Carter was, I understand 
supposed to be using the very arlihce suggested, and he was defeated in liis object 
by the carriage of tile proceedings being taken from him. ^ 

-772. Mr. Whiieside.~\ What interval elapsed from the presentation of the 

petition till the owner transferred the proceedings to Mr. Gibson ? About two 

yeai-s; it was by the order of the court that the proceedings were transferred. 

2773. It was two years in the court before the order was made transferring it 

to Mr. Gibson ? — I cannot speak of my own kixiwledge ; but, in the meantime 
steps were taken to mature the estate for sale. " ’ 

2774. How many years actually elapsed from the presenlation of the petition 
ill that case, to the sale of the estate and the distribution of the money ?— About 
two years and a half, 

277.5- Have you seen a return of the dates of the presentation of petitions and 
the dates of the final orders for sale, and the actual sales in the Incumbered 
Estales Court? — I have seen the Return, but I have not analysed it. 

277b. Are you able to tell the Committee whether two years has not frequently 
elapsed from the time of the presentation of llie petition, 'until the actual posting 
for a sale ?— I have myself presented petitions, and two years have elapsed with 
every anxiety on ray part to mature the estate for sale ; hut the estate not being 
sold was not owing to any neglect, default, or delay on the part of the Com- 
missioners, but 10 the difficulty of making title. 

2777. Do you not know that that has occurred in a vast number of otiter cases, 
as well as tliose which yon have mentioned ? — Doubtless Ihere have been a great 
many such cases. 

2778. Have you ever seen a calculaiioa of the amount of interest lost by the 
creditors and proprietors from the non-distribution of the purchase money after 
the sale?— I have not seen that return, but one of the suggestions I would 
myself make, would be to counteract that evil. 

2779. Has it not been an evil of great magnitude ? Take the case of a non est 
proprietor who is liable to pay six per cent, interest upon old mortgages; the first 
mortgagee must get his interest, but several other creditors subsequently to him 
have not equal priority; it is no object, in that case, to the first creditor to press 
the sale forward. If the purchase money is not distributed, does not the non-dis- 
tribution of it work a great miscifief to the other creditors and the proprietor ? — 
A most serious mischief. 

2780. Mr. JDe Vere.] Is not the money invested if any creditor shows that the 
consequence of its not being invested would fall upon him ? — Yes. 

2781. Mr. TF/iiieside.] At whose risk would that be done ? — At the risk of the 
creditor who applies for the investment, if he be the last creditor on the estate. 

2782. How is that? — If the funds rise, he gets the benefit; if the funds fall, 
he loses. 

2783. Is it not the case, in point of fact, that vast sums have lain in the court 
not invested, and not bearing interest, and not being distributed for a very con- 
siderable period of time ? — There is no doubt that they have ; but those are cases 
where the solicitors either did not apply for the investment of those funds, or 
thought it more desirable not to apply* 

2784. The money lies there undistributed, and, consequently, whilst the first 
creditor would get the old Irish interest of six per cent,, and the owner had lost 
his estate, neither the owner nor the puisne creditors have the advantage of an 
immediate distribution of the funds ? — I think very much of that is to be attri- 
buted to the solicitors having the conduct of the sale. In almost every instance 
where the solicitor ascertains the priorities, and goes to the court, and satisfies 
the court that the priorities are as they will subsequently be found to- be, the court 

®-34- E E will 
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S.F. Adair, Esq. Will tUstrUiute llic inoiiey on motion before the final schedule of incumbrances is 
settled. 

iM»yi856. 2785. If a solicitor does not do that duty, this court furnishes no means to 

force liiin to do so, more than the old Court of Chancery ? — No. 

2786. We will take the case of a mortgage for a large sum of money. The 
solicitor for that mortgagee being the party conducting tlie sale, he is certain of 
getting a large interest out of the produce of the sale, and he does not proceed 
and consequently the fund lies miclistrihuted ; is not that a great evil- — Ifhg 
does not proceed, and another creditor applies to the Commissioners, the Commis- 
sioners will make the order transferring the carriage of the case, on the application 
of the party anxious to proceed, even though a subsequent creditor. It is but 
justice to the Commissioners to say that they have always allocated the money 
as soon as possible, if applied to. 

2787. Has not it sometimes lain six, nine, and twelve raontlis after the sale 
before it has been distributed ? — Yes. 

2788. Are not the Commissioners absolutely unfettered by any rules laid down 
by Act of Parliament ; can they not make what rules they please for the practice 
of their court ? — No ; they are required to be approved of by the Privy Council. 

2789. But after that have they not the power? — I do not know the fact ; but 
I know that tliey do not exercise those rules unduly. 

' 2790. As I understand your evidence, a great deal depends upon the diligence 
of the solicitors practising in the court? — I think a good deal, and their beitio- 
instigated by other parties. 

2791. You were asked by the Right honourable Chairman about the appoint- 
ment of receivers. In the Court of Chancery, tlie court that has a jurisdiction to 
sell an estate, have likewise a jurisdiction to appoint a receiver ad mtcrim ? — Yes. 

: 2792. The Incumbered Estates Court does not exercise, or has not the juris- 
diction, to appoint a receiver ? — No. 

2793. Can you conceive of a greater mischief than that one court should pro- 
ceed to the sale of an estate, and the other court sliould appoint a receiver, and 
have alone the control over that receiver, and the management of the estate, 
through the medium of tliat receiver? — I am not prepared to say that, because you 
have at present, in all receivership cases that have lately arisen, a receiver Master, 
whose particular attention is directed to the management of receivers, and wno, 
certainly, has given his most anxious attention to having the management of the 
estates conducted with the least possible expense. 

2794^ If you do not think that there is a great mischief in two courts proceed- 
ing against the same estate, what should you think if there were three courts pro- 
ceeding against the same estate. In reference to the fact of the court for the sale 
of •iiicuinbered estates proceeding to the sale of an estate, and while it is pro- 
ceeding to the sale, another court appoints a receiver, and manages the estate 
through ihe medium of its olhcer, is not that a manifest inconvenience, and a 
manifest additional expense to the proprietor and the creditors ? — The expense of 
the actual appointmem of a receiver is trifling indeed, unless it is in the case 
or a very small estate. It it be an estate of any magnitude, such as vou would 
consider worth the appointment of a receiver, pending the sale in the Incum- 
bered :^ta-tesDourl, the expense is very trifling. The question is, whether it is 
more desirable to have two officers virtually in tlie same court, one having the 
ttianagement of the receivership portion of it, and the other havimr the sale of the 
corpus. ® 

2795' Mr., pe Vere.] In the case of a receiver, appointed by a friendly 
creditor, would not that receiver at once l)ecome the receiver on behalf of all the 
creduors, whether friendly or otherwise ?.— Yes, be would. It does not follow 
that the .receiver appointed by tlie court should be the nominee of a friendly 



2796 . It be were nominated by a friendly creditor, he would become the 
receiver on behalf of a I the creditors, whether friendly or otherwise? — Doubtless. 

2797. Mr. Whit^ide.] Whose orders does a receiver in the Court of Chancery 

Chanerry ^ Estates Court obey?~The orders of the Court of 

1 2798.^ Still ;th? fund that lie has to collect is to be disposed of by the Incum- 
bered Estates Court ultimately ?-N.a, the fund that he collects is distributed 
under the order of the Court of Chancery, 

2799.;Has not, the :Incumbered Eiitates Court authority to dispose of and sell 

' that 
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that estate?— They dispose of the corpus; the leceiver distributes the rents S.S.Ajair,E^ 
arising. ^ 

2800. Do you think a separate jurisdiction in the one court to dispose of the 5 M.y 1851). 
bulk of tlie estate, and in the other, to distribute the rents and dispose of them 

by separate orders and authorities, convenient for the administration of justice?— 

I think tilot it would be more desirable that the power to order the distribution 
of the rents of the estate should emanate from the Judge, who is ultimately 
to sell. ° ’ 

2801. C 7 iainna«.] The total amount of the value of the land sold in the In- 
cumbered Estates Court is somewhere about 18,000,000/.; how much of that 
sum has been distributed? — I understand 14,000,000/. 01-15,000,000/. 

2802. How long have you known a title under investigation by any one of the 
Judges ill the Incumbered Estates Court, and the sale delayed on account of the 
investigation r— After the title is lodged, a solicitor has no means of ascertaining 
exactly how long the Commissioner may take to investigate that title; lie does 
not know exactly when the Commissioner begins to read it, and when he ter- 
minutes tiie reading ont. 

2S03. In [)oint ol fact, what is the longest delay you have known between the 
loilging of the petition and the absolute order for sale?— The delay is very short 
between the lodging of the petition in general, and the conditional order for sale ; 
but tile Commissioners in some cases require the conditional order to be served 
upon parties wlio may be out of the jurisdiction a longer time than upon other 
parties, before the conditional order can be made absolute. 

2804. But that conditional order may be issued before the Judge has satisfied 
hiiiiselt witli respect to the title? — Tiie conditional order does issue before the 
title is lodged at all, in many cases. 

2805. How lung have you known the investigation of the title, by one of the 
Judges, fo last? — The title is not lodged, in many instances, till after tiie absolute 
order is made, and then the title being prepared by tiie solicitor, is lodged at a 
subsequent stage ; the conditional and absolute orders are both made verv often 
before tlje title is ascertained. 

2806. Is the absolute order to sell, made before the title is ascertained? — You 

present your petition, and in your petition you affix a short statement of the title 
unsupported by searches and otherwise, which presents to the Commissioner a 
pnma facie case to justify his making a conditional order ; that conditional order 
being made, time elapses to afford an opportunity to parties upon whom it is 
desired to be served, to show cause wliy il should not be made absolute ; it is then 
maae absolute, and then follows tlie preparation of the abstract of title, upon 
which abstract the Commissioner directs the searches to be made in support of 
that title. ^ 

*’807. What is tlie longest time in your experience that has elapsed between 
the commencement of the investigation of the title, and the satisfaction of the 
lidge that the title is complete? — We liave no means of ascertainiog that, be- 
cause Me cannot know the exact date that the Commissioner mav commence to 
read the title. 

2808. Has not such a period as a year elapsed, in some cases, after the Com- 
missioner has begun to investigate the title, before he was satisfied with the title ? 

should think not ; of my own experience I could not feel at all iustified in 
sayingso. j i j 

2809. What period v/ould you put, as the longest that you have reason 
0 think has occurred ? — That would very much depend on the delay in the 

T^istry office, in giving the result of the searches tliat the Commissioner directed ; 

's not finally satisfied on the title till he has investigated the searches 
^ Tu directed ; those searches are made in the registry and other offices, 

au the delay in some instances there has been considerable. 

2810. Practically has not the delay been progressively becoming greater?— I 

^0 not think so within the last four years ; there was not the same delay at first* 
office ^ same delay in getting the result of the searches from the I’egistry 

the last three years the delay has not been progressive? — I 

conid'h* ^i"* ] said, that you thought that there was nothing that 

^ e called arrears in the court, and that there was no unnecessary delay ?— 

E E 2 No. 
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No. I said, tliat some portion of what would appear to be arrears are, in point 
of fact, not arrears. 

2813. Is it not the case, that there is considerable delay now, which is unavoid- 
able, in settling the schedule of incumbrances ? — Doubtless there is. 

2814. If you wish to have a day appointed to settle the schedule of incum- 
brances, do you not find that it is or., of the power of the court to give you any 
day till the expiration of two or three months, or even longer? — Before I can 
answer that question, I triiist know at what stage the proceedings are. 

2815. After a sale, and after you bring in the result of searches, and the 
solicitor is in :i position to call upon the Commissioner to give him a day to 
settle the schedule of incumbrances : — I do not think so ; I think 1 could com- 
mand a dav within two months. 

2816. Mr. Gibson stated to the Committee that in the month of June last he 
sent a small schedule of incumbrances, with a view of distributing the fund, 
into Mr. Commissioner Hargreave’s office, and that they were not able to gain 
any appointment till the month of November ? — That is quite consistent with my 
answer. 

2817. Will you explain that? — Your question was as to settling the schedule 
of incumbrances ; but after the schedule of incumbrances is settled, then the Com- 
missioner names a day for allocating the fund ; and theie is always an interval 
after the schedule of incumbrances is settled before the fund is distributed, and 
that would bring in the vacation intervening between June and November. 

2818. You apprehend that Mr. Gibson’s answer referred to the difficulty of 
appointing a day for the distribution of the fund only? — As you read it to me, 
it does. 

2819. In your opinion the court has acted very satisfactorily ? — As satisfac- 
torily as. considering the enormous amount of property under its jurisdiction, 
could have been expected. 

2820. To what do you attribute the successful operation of the court?— 
I attribute it primarily to the simplicity of the Act of Parliament and of the rules 
framed in pursuance of that Act, each of which are intelligible to practitioners. 
To the exemption from fees — to the certainty of possessing the land bought, free 
from legal questions as to the validity of the title — to the conciseness and sim- 
plicity of the title deeds, and the ascertainment tliereb}’ of the tenancies — to the 
power of the purchaser to calculate the expense of his purchase without, as in 
ordinary cases, knowing that he would have to pay for the investigation of a title, 
a sum, even the probable amount of which he could not calculate on — to the 
facility afforded to the public of inspecting the records of the court, and the 
proceedings being free of expense — to the facility of communicating with the 
Judge conversant with the title and the details of the case — to the intelligence, 
activity, and courtesy of the Judges and the officers in general of the court. 

2821. You attribute greatly the success of the court to the accessibility of the 
Judges who have the conduct of the suit? — I do, very much indeed. 

2822. Are you of opinion that if high officers, such as Vice-Chancellors, were 
appointed, it is probable that there would be a similar access to them as that 
which exists now in the case of the Commissioners of the Incumbered Estates 
Court? — I do not think there would. 

2823. And you think it of great importance to maintain that freedom of access 
to the Commissioners ? — 1 think it most material for attaining the objects con- 
templated. 

2824. Will you proceed with your statement ? — I further attribute the success 
of the court to the facility and rapidity of allocating the money and obtaining 
information at all times with reference to the funds in court : to the intelligence 
and extreme courtesy of the accountant, and to the simplicity of his books ; and 
finally, to the facility of taxing the costs in that court which are taxed under 
one schedule of fees, whereas in the Court of Chancery there are eight or ten. 

2S25. Having made yourself acquainted with the staff that is proposed by the 
Attorneygenerars Bill, are you of opinion that two Vice-Chancellors would be 
sufficient to transact the business at present transacted by the four Masters in 
Chancery and by the Incumbered Estates Court, including the arrears which at 
present exist ?^I do not entertain the slightest doubt but that such would be 
tantamoimt to a stoppage of business. 

2S2G. Can you suggest any imperfection which at present appears to exist in 
the Incumbered Estates Court which might be readily met by rules of the court, 

^ or 
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or by legislation ?— It strikes me as very important that the localitv should be S. F. Fsi. 

changed; that would be a professional anti public advantage. It strikes me that 

preparatory to .an immediate sale an upset price should be set upon the property 5 Mjy iSj . . 

for sale, with a view of protecting it from being sold below its value I know 

of no commodity sold by auction, save land bv the Commissioners where a 

solvent owner cannot protect himself against Ins' property bein<t sacriiiced ■ and 

I do not lliini; the Commissioners sitting on the bench can forin^a fair estimate of 

-the value of tlie property; they having no local knowledge, eillier as to the cha- 

racter ot the land, or the class of tenantry. 

2827. How would you have that upset price ascertained ?— By a previous 
examination into the lair value of each lot; or else I would have the estate sold 
by an auctioneer, with a reference to the Commissioner as soon as could he after- 
wards, to determine whether the price offered was fair or not. 

2S28. Is not that obtained now, to a certain e.uent, when there i.s a valuation 
of each lot made by a valuator appointed by the court, and it is only left to the 
court then to see the number of years’ piircbase upon that valuation by auc- 
tion ?— There is ot very many estates no valuation made. The valuator is not 
appointed by tlie court; he is selected under the order of the court, but the 
nomination of tlie valuator is left to the solicitor having the carriage of the pro- 
■ceedings. ” ^ 

2829- Are you ol opinion tnat those values wliich are commonly fixed are not 
fair and just values ?—In my experience, I set little value upon them in general. 

1 can instance the case of a valuator appointed, as I am informed atidbelieve, 
who when he went to value an estate, Icil in love with the proprietor’s daughter, 
flnd they managed the valuation after dinner, setting the owner’s value on^each 
lot. 

2530. Mr. X)easT/.'] Are you aware that the valuators have, in manv cases, not 
seen the estates that they profess to value? — I mvself set no value ut>on the 
valuations generally made. 

2831. Are }ou aware ot that jact, tliat they have sometimes never seen those 
estates, or been at all upon those estate.s, which they profess to value ? — Perhaps 
I should not be justified in .sayinii that. 

2832. i\Jr. H' hile.si(k.‘\ Is there no rule of that court which requires that a valu- 
ator paid out of the funds of the court shall honestly pei’form the dutv that he 
undertakes / — It is possible for liim not to do so. 

2833- Does the Judge who is estimating the value of the estate by a certain 
number ot years purchase, take no means to ascertain that it lias been an honest 
valuation, really made, and fairly paid for? — Very many estates have been sold 
without any valuation. 

2834. But supposing there is a valuation ? — I am not prepared to say that the 
Commissioner forms his estimate of the price which he ought to take upon the 
valuation. 

2835. But he has it before him? — If published he has. 

2836. It is in the office ? — Not necessarily. 

2837. If there is a valuation, what is done with it? — It is given to the solicitor 
having the carriage of the proceedings. 

2838. "iou say that the valuation when made is given to the solicitor; does he 
bnng it into the office of the Incumbered Estates Court ?■ — It is not lodged in the 
office ot the Incumbered Estates Court. 

2839. Is anything done with it ; is any use made of it ? — It may or may not 
0 adopted and printed as a valuation by that party having the carriage of the 

proceedings, J i' J & o 

2840. If it is printed, what is done with it ? — It is left with the solicitor who 
has ilie carriage of tlie proceedings. 

2841. What does he do with it? — He places it with the papers connected with 

at estate ; it is not a matter of record in the court. 

2 42. Is that a paper that is handed about to attract purchasers ? — I am not 
aware tliat any valuation is handed about to attract purchasers irrespective of that 
which may be published. 

2843. Is it paid for r — It is. 

2844. Out of what fund? — Out of the funds produced by the sale of the 

■estate. ^ ^ 

2845. What is done with that thing so paid for out of the proceeds of the sale 

he estate? — The solicitor generally publishes it with the rental. 

E E 3 2846. And 
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2846. And therefore the buyer will see il ? — Yes. 

2847. Is that rental before the Commissioner when the Commissioner presides 
at the sale r — Il is. 

2848. Does he take any means of inquiring whether that valuation has been 
made in the way suggested by the honourable and learned gentleman, or whether 
it has taken place at all ? — He does not take any means of ascertaining ihe mode 
by which that valuation has been made. 

2849. Mr. Fitzgerald.] Dr. Longfield expressed an opinion that it was of 
great importance that where a sale was ordered, the sale should certainly take 
place, and that there should not be an upset price, because he considered that the 
prices of estates were on the whole increased by the public feeling a certainty 
that there would be a sale , and consequently not being induced to absent them- 
selves from a sale, or to wait for another opportunity ; are you not of opinion that 
if an upset price was so fixed, it would have an unfavourable operation in the 
way suggested by Or. Longfield ? — I think not ; I would have that upset price 
of such an amount, as that even if the purchaser did get the estate at that price, 
it would be rather below the fair value than the extreme value. 

2S5G. Are there not very often circumstances connected with the property, as 
to the character of the tenantry, the local situation, and other circumstances which 
must necessarily enter into the purchaser’s calculation when he estimates the value 
of the proi'erty, totally irrespective of the mere rental of the property, and the 
probable interest that he would derive for his money ? — I would have the upset 
price arranged in such a way as that those peculiar and local circumstances should 
not be taken into consideration as regards the purchaser. 

2851. In the case of a properly which was very favourably circumstanced, if 
ilie upset price was to be such as yon would fix in the case of a property unfa- 
vourably circumstanced, that upset price would be far below the value of the 
estate in fact? — I would by some machinery protect solvent owners from havino- 
tbeir estates sold at prices that they might deem considerably below the value” 
the important effect of which I have myself seen (although the act has been done 
contrary to the rule of the court), to have proved most efficacious. In one estate 
alone upon one sale, I liave no doubt hut that the solicitor intervening, ahiiough 
contrary to the exact rule of the court, and not allowing* any lot to go below a 
particular price, caused upon that day’s sale an increase of price to the amount 
of 40,000/. I liaye known another case, vvhere I intervened at the instance of 
the owner, and he is ot opinion that 10,000/. increase of price was got on that 
day s sale, consequent on his saying that he would not allow his estate to be 
sacrificed, and another case where a like course produced 7,000/. increase ; but 
that is not the rule adopted by the Commissioners, and the consequence is that 
the owner has no real means of protecting himself, no matter bow solvent his 
estate may be, from having hie estate sacrificed or sold below what he may con- 
sider the value. 

f agree in the opinion that the best way of obtaining a 

lull and adequate amount ot value is the atioption of such rules in the court as 
shall insure the utmost amount of competition I do not think that the absence 
ot competition should be a criterion of value. You may have an estate with 
regard to which there may not be competition upon the part of persons in court, 
and J do not think that the absence of competition should be a fair criterion of 
value. 



. 2853. In saying that there is no valuation necessarily before the Commissioner, 
^ course he has before him the Poor-law valuation and Griffiths’ valuation?— 
les, he may have. 

2854. And ID case of there being a receiver over the property he has always 
also the receiver s accounts ? — Yes, he may have. ' ^ 

*i. the case of all estates, as regards Griffiths’ valuation, and 

the Poor-law valuation, all that the Commissioner has to do is to ascertain the 
“Tsrfi off P“=ha5e?-Yes i if he has such valuations before him. 

265D. Mr. Macerttiej/.] Mere you present at the first offer of sale before 
Mr. Commissioner Richards, of the Limerick estates of Lord Kingston ?— Lord 
Kingston s estates were not in the chief’s office. ” 

“ auctioneer of the Commissioners 
when the Limerick estates were 6rst put up for auclioo ?-I have no recollection. 

^ .1 *'> ‘=“'■ 1 / pm of the sales made by the Commis- 

sioners, the proprietors and creditors uniting, and also the solicitors, to pray that 
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the sale might be adjourned, and that the Commissioner, notwithstanding that, 
has proceeded to a sale, and sold at much lower rates than would have been 
procured r — One such case occurred with myself. 

2S59. And by wJiich a very serious loss aro.se to the creditors ?— To the 
owner. 

2860. With regard to the abstract of title being submitted to the Judges of the 
court, is the practice the same with the three Commissioners as to the abstracts of 
title, or have any of them a different practice to that which it has been stated to 
the Committee is the case with some of them, namely, deciding upon the title 
themselves; lias any one of the Commissioners an advising counsel, to whom he 
recommends tiiat the abstract should be sent in the first instance No, I 
think not. 

2861. Do you know of your own knowledge of Mr. Richards advising upon 
titles with the Cormnissioner I have had two large estates in the chief’s "office ; 
one Sir Hugh Stewart’s, and the other Mr. Butler’s, and on both titles I had the 
opinion of counsel, and neither of those was submitted to the chief’s son. 
I selected my own counsel in cases vvhere the cliieP.s son has been selected. I feel 
satisfied that the selection has emanated from the solicitor. 

2862. Mr. Deas^J] You were speaking of administration suits in the Courl of 
Chancery, and the Court requiring the personal estate to be exhausted before any 
sale of the real estate could take place; is that the present practice in the Court 
of Chancery ? — I think the Court of Chancery will not make any decree for a sale 
until they have made both inquiries, which go on at the same time. They ascer- 
taiu tiie amount of personal property, and they also ascertain at the same time the 
amount of the landed estates. 

2SO3. Am I not right in this, that the Masters acting under Sir John Romilly’s 
Act do make orders for the sale of the real estate before any re[)ort takes place, or 
belore the exact amount of the personalty is ascertained? — I do not think they 
would make a decree for a sale till they hiul made an inquiry ; but doubtless they 
will re<|uire the estate to be sold if there is any difficulty in realising the personal 
estate. 

2864. As soon as they see that a sale must take place, do they not make an 
order for the sale ? — They do, although personal estate may appear to e.vist. 

2S65. When a man is possessed of real. and personal property, and dies possessed 
of a mortgage or judgment, does not it frequently occur that two proceedings are 
taken with respect to his estate ; one in the Court of Ciiancery to administer the 
personal property, and take an account of the debts, and another afterwards in the 
incumbered Estates Court to sell the real estate? — I cannot state that of my own 
knowledge. 

2SGG. Is it not a matter of frequent occurrence that in such a case as has been 
put, after the Master has taken tlie accounts of the debts, the personal and the 
real estate, the party having the carriage of the proceedings presents a petition to 
the Incumbered Estates Court for the sale of the estate ? — Such cases have not 
come under my notice; I cannot speak from my own knowledge, 

2867. Supposing such a .state of things to exist, is not it attended with great 
inconvenience and great additional expense to have oue tribunal for administering 
in such a case tlie personal estate and taking an account of the debts, and another 
tribunal for .selling and distributing tiie proceeds of the real estate? — Ido not 
think it is attended with additional, expense, for this reason, you must have such 
investigation. 

2S68. With respect to sales in tile Incumbered Estates Court, are you aware 
of any instances in which solicitors having the carriage of the proceedings and the 
conduct of the sale, have purchased portions of that estate for their own benefit ? — 
I have heard of it, but 1 do not know R of my own knowledge. I have cautiously 
avoided it myself. I believe that such cases exist. 

sSfg. Is there any rule or f)raciice in tlie Incumbered Estates Court sufficient 
to prevent such things being done, supposing a solicitor was disposed to do it ? — 
•f^o; I was present when that was under discussion before the full Court, and they 
were oi opinion that if they were to make such a rule, it could always be evaded 
by a trustee purchasing for the solicitor. 

2870. Does not the Court of Chancery prevent the possibility of such a thing 
occurring?— There is such a- rule in that court. 

2871. And is it not strictly and stringently acted upon ? — I believe it is. > 
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S. h'. Adai}, Esq. 2872. Is it not expedient for the public interest that the occurrence of such- 

things should be prevented? — Yes, most unquestionably, in my opinion. 

j May 1856. 2873. With respect to persons having the carriage of the sale, is it not a matter 

of frequent occurrence in the Incumbered Estates Court that they become the 
purchasers of the estates which they have brought to sell, or a portion of themi 
— 1 cannot state that of my own knowledge. I have heard that such has been 
done, but I am not justified in staling that of my own knowledge. 

2874. Does not it occur to you that it would be expedient to have the practice 
in the Court of Chancery with respect to such matters adopted in any new tribunal 
established for the purpose r — Most unquestionably. 

2875. Mr. Grogan!] You intimated an opinion that what are called the arrears 
in the Incumbered Estates Court, strictly speaking, would not be arrears in your 
view? — I say that a portion of what appears to be arrears are not, in point of 
fact, arrears. 

2876. And I understood you to say, that the portion which you considered nut 
to be arrears was the cases of estates brought in for the purpose ot obtaining a 
Parliamentary title, but which are not actually incumbered? — I can only speak 
with reference to the estates that I have myself brought in. I have brought in 
incumbered estates, from my deeming a statutable title such a boon, 1 presented 
the petition with a view of getting a statutable title on the sale of those estates. 

2877. Were they incumbered to half the amount of their value, which is the 
rule of the Incumbered Estates Court? — I think one was. 

2878. As a general rule, in the case of estates to which you now allude, would 
they come strictly under the rule of the Incumbered Estates Court, that tliey 
should be incumbered to the extent of half their value ? — One would. 

2879. There are exceptions to that rule then ? — Yes. 

2880. Do the Commissioners, in receiving those estates on their list for sale, 
make any enquiry if they have complied with the rule in question ? — As regards 
the application of that rule of being incumbered to half the amount of the value, 
the Conmiissioners have made no enquiry upon that point ; that should emanate 
from the owner himself objecting to the sale, on the ground that his estate was not 
incumbered to the amount of half the value ; but the Commissioners have not 
been in the habit of making enquiries upon that point. 

2881. When you express your opinion that there is very great value attached 
to a Parliamentary^ title, in such a case the owner would not object? — No. 

2882. Your own experience would also go to confirm the high value attached 
to a Parliamentary title in Ireland? — Unquestionably. I know, to a very large 
extent, trustees lend money upon that title who would not be got to lend it upon 
an ordinary title at ail, and parties now purchase who were formerly deterred 
from doing so. 

2883. The practice in some instances, therefore, is to make use of the machi- 
nery of the Incumbered Estates Court to enable a Parliamentary title to be 
obtained ? — No such case has come under my notice further than with a view of 
selling to get the benefit of a Parliamentary title. I have not known any instance 
of an owner presenting a petition and acquiring a Parliamentary title to his 
estate for his own benefit and enjoyment. 

2884. You have also stated that, in your opinion, the power of conferring a 
Parliaojentary title should only be in the case of estates intended bond fide for 
sale? — I should limit it to that. 

2885. If a Parliamentary title be of the value which you and the people of 
Ireland attach to it, why would you limit it to that class of property ? — Because 
the owner of the estate can have no object in getting a statutable title save for the 
purpose of sale. 

2886. I assume that the owner of the estate has a wish to acquire a Parlia- 
mentary title to his estate, why would you deprive him of the advantages which 
would accrue to his estate by having a Parliamentary title? — He could easily 
arrange perhaps to get a Parliamentary title if he pay the penalty of one per 
cent, upon the sale. 

2887. You said yourself, in the earlier part of your examination, that you* 
would confine a Parliamentary title to estates bona fide intended for sale, that h 
in case an estate was not intended bond fide for sale, you would not give a Par- 
liamentary title r — Yes, I would make that regulation, with a view of preventing 
the branch of the court, such as I suggest, becoming a branch merely for the 
convenience of private individuals. 

a88S. Wc 
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2888. We will assume that an unincumbered proprietor is an.xious to obtain a -S. F- Adai,, Eso, 

ParlTamentary title to Ins property, would there be any difficulty in his incumber 

iug ins estate ostensibly for tile purpose of btinging it witliin the rule of ttie o Mav iSid. 
Incumbered Estates Court at present ?— No, he may create a fictitious incum^ 
brance aod bring it within the powers of the Incumbered Estates Court. 



2Sbg. Have you ever known that practice, or anythin!! .npproachiiio. to it 
adopted for tlie purpose of getting a Pailiauientary title?— I do not think that I 
am justified in saying that I have. I have known cases of a determination to sell 
an estate, and I have known incumbrances created, and the Incumbered Estates 
Court made the macliiiiery for selling tlie estate. I do not sav that the iiicum' 
brance was created for the purpose of getting the machinery of the Incumbered 
Estates Court to operate to give an increased value to the estate. 



2890. You use the words “ incumbrances created am I to understand you 
that they were hoiwjule incumbrances 1 —Bona fide incumbrances. I have never 
known a fictiUous incumbrance created for the purpose of getting a Parliamentary 



2891. Y-ou stated that part of the arrears of the Incumbered Estates Court 
could scarcely be called arrears with reference to the other part r— I did not sav 
that part of the arrears could scarcely be called aireais, but that part of the 
casespending in the Incumbered Estates Court, I think, can scarcely be called 
arrears ; that is, with reference to the estates generally. I do not think all the 
business there can be looked at as unworked out arrears. 



2892. With regard to the class of estates that are Aowd fide unworked out 
arrears, do you conceive tliat the Incumbered Estates Court are fully adequate 
to the discharge of the whole of the business relating to Incumbered Estates?— 
I do; I think that the present Incumbered Estates Court is quite sufficient 
to work out all the business at present existing, and all the business that mav 
come in. 



2893. What length of time would be necessary for them to work out in 
addition to the current business, the actual arrears ?— That would depend upon the 
amount of current business that might come in. 

2894. From your experience of the working of the court, what length of time 
do you think would be necessary ?— It would depend upon the amounr of current 
business that might come in. 

2S95. The time for receiving petitions under the Incumbered Estates Court 
will terminate next July; it is considered ibat two or three years might be 
“^sirnble or necessary to work off the entire of the arrears of the court T if, in 
addition to the working- off of those arrears, the court business of iiicutubered 
property be continued in that court, what length of time would elapse before the 
whole would be cleared out, taking the arrears as at present e.xisting, and the 
usual amount of petitions coming into the Court ? — I should not like to express 
a positive opinion as to what length of time it might lake them to sell the estates 
at present in the court ; I am not sufficiently 2icquainted with the character of each 
estate to do so. 

2896. Have you any doubt that two years would be adequate? — I have little 
doubt that it would ; supposing the Court to be continued to work out its arrears, 

I think very great injury may be done to proprietors of estates, by continuing the 
court to work off' its arrears,. because during the progress of cases supplemental 
petitions occasionally are necessary, as for instance; during the progress of the 
sale of a leasehold estate the head rent may come to be sold, which the owner of 
the leasehold may purchase, in order to sell the fee instead of the leasehold, 
w-hereupon it becomes necessary for him to present a petition to embody the sale 
of the head rent with the sub-interest, and if you stop the presentation of petitions 
injury would thereby be done to the owner of the estate. 

2897. Mr. Fitzgerald.'] 'Will you shortly state what improvements you would 
suggest? — I think the Commissioners should be empowered to give the carriage 
ot the proceedings to the parties most interested, and not to any party who may 
present a petition for any particular purpose ; I think that the payment by the 

ommissioner of any incumbrance affecting the estate should have the effect of 
satisfying that incumbrance, or else the Commissioner should have the power to 
^ certificate of satisfaction ; where a portion of a large estate has been 
sod by the court, and a mortgage or judgment affecting the whole of tiiat estate, 
sue 1 mortgage has been paid by the court, but there has not been any satisfaction 
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of it as regards the remainder of the estate ; and I think that any legislative 
enactment upon that point should have a retrospective effect ; the present form 
of conveyance should, I think, be slightly altered ; the schedule should contain a 
full rental of the land conveyed, instead of as at present, merely disclosing the 
tenancies ; thus, by the addition of a few words and figures, a great check against 
fraud will exist, and that which appears to many purchasers as a mistake, and 
calculated to mislead, will be rectified. I also think the power to partition estates 
should extend to unincumbered as well as incumbered ]*roperttes. I think it 
would be desirable to empower the Court to give certified copies of leases and 
such like instruments which would be useful in a court of law as legal evidence. 
Heretofore the Court has been in the habit of selling estates,' of (which two or 
three lots have divided tenancies), and of one or two of those lots a copy only of 
that instrument is given to the purchaser, which cannot be used as a legal 
instrument in a court of law; and when the purchaser ejects or otherwise 
deals with his tenant, secondary evidence of the existence of that document 
must be given; and I think that great injury is done thereby, and the pur- 
chaser put to great unnecessary expense. I would oblige a map, similar to the 
one attached to the conveyance or partition, to be affixed to the memorial for 
registration purposes. It seems to me, that where the Commissioners have sold, 
and attach so much weight to the map affixed to tlie conveyance, that the map 
should be compulsorily put upon the memorial for registration. _ I should render 
it compulsory to register the conveyances from the court within a particular 
period ; it formerly was the custom 'to enrol a (Iced within a definite period. I 
should have, as far as possible the names used as to the townlands on the 
Ordnance survey adopted by the Commissioners in their conveyances ; I would 
have a seal for conveyances separate from that used ordinarily in the Court for 
attesting copies and such instruments. The Commissioners should have lodged 
in Court, after the investigation of the title, along with the title-deeds of the estate, 
the original searches made in support of the title thereto. I v/ould proceed to 
settle the rental and the schedule of incumbrances together, so as to allocate the 
purchase money of the estate as soon as possible after the sale. I would provide, 
by some means such as I have formerly suggested, that incumbrances could not 
by possibility be paid a second time, by having an affidavit made beforehand of 
the sum being due. I would limit the expense of advertisements, which in my 
mind are at present unnecessarily large for that purpose. I would have one 
paper, guaranteeing the largest circulation, as being the one to give the detailed 
circumstances of each estate, and I would have the local and other papers, 
contain merely a reference to that paper, stating shortly the particulars of the 
estates for sale. I would require the solicitor having the carriage of the sale to 
verify, by affidavit, the fairness of the rental, that reasonable diligence had been 
used by him to procure purchasers ; that he would not influence the sale for the 
benefit of himself or friends ; and that the rental was prepared in the best manner 
to secure purchasers. I would have the surveys made by some recognized sur- 
veyor, and not as at present, by any nominee of the solicitor having carriage of the 
proceedings. I would give notice, by some machinery, to the proprietors of 
adjoining estates, of the properties proposed to be sold. I would continue the 
taxing officer as a separate officer attached to any Court you establish ; and I 
would have a separate accountant. As to the sale of arrears of rent, I feel consi- 
derable difficulty, unless you put the purchaser into immediate possession of the 
estate after iie purchases; because circumstances may arise, and constantly do 
arise, w hereby the purchaser of an estate does not get possession for months. In 
some instances, for the convenience of the purchaser, and at the instance of all 
parties, the conveyance has not been made for a considerable period ; and if you 
sell the arrears, the arrears must be collected by some one. Great injustice, in 
my mind, is done from not rendering it compulsory lo register wills. One instance 
has come under my notice wliere a proprietor having died, his heir in three or 
four years raised money upon the estate, stating that he was the heir of his father. 
The estate was mortgaged, the proprietor having made an affidavit that his father 
had died intestate; the mortgage continued to be paid for a considerable number 
of years, but two years ago, when I applied for the interest, I was met by the 
production of .a will which readers the mortgage of no value. 

2898. You suggest that notice should be given to the proprietors of adjoining 
properties, of the property proposed to be sold ; have you known any cases of 
injustice, wiiere property has been sold as belonging to one proprietor, but which 

• really 
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really belonged to another I— It is to provide against that possibility that I offered 
such suggestions. 

sSgg.^Have you known instances of that kind?— I cannot say that I have. 

2900. Chairvian.'] Are those suggestions offered as the result of your expe- 
rience of proved defects in the existing tribunal?— They are. ^ 

2901. If this tribunal were transferred to the Court of Chancery, could the 
Lord Chancellor and the Master of the Rolls, by their power of making general 
rules, give effect to your suggestions, and remedy the defects without legislative 
interference? — I think not ; certainly not as to the majority of them. 

2902. Legislative interference would be necessary to give effect to a laro-e 
portion of them ?— That is my opinion, otherwise I should not have suffo-ested 
them to the Committee. 

2903. Mr. Fitzgerald^ Those suggestions, which are to be carried out by 
gencral rules to be made by the Chancellor and the Master of the Rolls, could 
equally liave been made by the powers vested now in the Commissioners to make 
general rules for the Incumbered Estates Court? — Doubtless one or two of those 
suggestions could be met by rules ; but those with respect to payments of incum- 
brances having the effect of satisfying the charge, and with reference to attested 
copies being legal evidence, and with regard to the memorial, could not be met 
by rules. 

2904. Chairman.'] Your experience of the working of the Tocunibered Estates 
Court leads you to the conclusion that it is very far from being a perfect tribunal 
with reference to justice ?— I could suggest no amendments, save those which I 
have already made. 

2905. Are tliey all necessary for the working of the Court, consistently with 
justice? — Yes. in my opinion ; in the case of the map to be attached, I consider 
that for further protection, where you give a statutable title, it seems very desirable 
to provide as far as possible against frauds. 

2906. That is rather a theoretical improvement, than a practical necessity ? 

I think it a practical necessity to protect persons against fraud. 

2907. Do you know of any fraud which has been committed in consequence 
of the absence of that regulation ? — I do not, but there is an immense opeainir 
for fraud in consequence of the absence of it, because the Commissioners convey 
by map, and it would be very easy to attach a small addition to that map of a 
neighbouring- estate. 

2908. Is it beyond the power of the Commissioners to make that order now 
that the map shall be attached ? — 1 rather think it is. 

2909. Then they differ from you ? — I do not know that their attention has 
been drawm to it. 

2910. They do not think that such defect renders their interference neces- 
sary r — I do not know that their attention has been drawn to it. 

2911. Mr. Deasy.] How would putting it upon the memorial protect the 
public against such a fraud?— I know of one instance in London which will 
explain my reasons ; a conveyance was made of an estate to which was attached 
a map; that map was altei'ed ; the registered memorial contained the map; the 
conveyance in reference to bounds formed the subject of litigation in London, 
and it was not till the twelfth hour that the fraud was detected by the production 
of the memorial. 

2912. JAw JVhiteside.] You have stated the case of a fraud committed by an 
heir-at-law, suppressing the will of his ancestor, and getting money upon mortgage, 
in your recommendations to the Committee for enabling a man to sell his unin- 
cumbered estate ; might not that fraud be committed every day if he suppressed 
the will and got an order to sell his estate by these Title Commissioners ? — It is to 
remedy any such possibility that I suggest the rendering it compulsory lo 
register the will. 

2913. Would not that same fraud that you describe there take place ? — Doubt- 
lessly it would ; but the only one that would be injured by it, would be the party 
possessing the will, who did not choose to publish its contents in an earlier stage. 

2914. The only person injured would be the owner of the estate? — Yes, but 
without such compulsory registration of a will as I have suggested, no purchaser 
either of a devised estate, or of an estate descending to him by intesiaqy can at 
at any time be perfectly protected save by statutable title against against a will 
subsequently transpiring and invalidating his purchase, although, it may have 
been traudulently and intentionally kept back. 
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2015 4mon«st your objections, you mentioned the abolition of fees? — No; I 
stated that as to the useful working of the Court the absence of fees would be an 

Would you also recommend that the fees of the Court of Chancery 
shoSd be abolished?— I think that would be a great boon. 

2917. Did you say that the sale of an estate in the Incumbered Estates Court 
is cheap?— I think if you limit the expense of advertisements it is. 

2918. I am taking it as it is at this moment; is it cheap ? — I think it is con- 
siderably cheaper in a large estate than the costs that would follow from the sale 
of the same estate without that tribunal. 

2919. Take a small estate; is it cheap r— If I was selling an estate with an 
anxiety to sell it at the lowest possible expense, I should prefer selling it through 
that Court than undertaking otherwise to make title to a purchaser. 

2920. In reference to the surveyors and solicitors and counsel, supposing that 
you sell a small estate worth 3,000/. or 4,000 /., is it upon the whole cheap? 
— J do not think it unreasonable. 

2921. Have you sold any estate in that Court which has been previously in 
the Court of Chancery, in wliich there has been a report of the Master, ascertaining 
the incumbrances and the rights of parties and the priorities ?— I have. 

2922. Have the Incumbered Estates Court made use of that report? — ^They 
have. 

2923. And acted upon it ?— And acted upon it. One estate, I think, produced 
60,000 /. 

2924. Is it not the case that they constantly adopt the careful report of the 
Master, and sell upon the faith of It? — They have allocated the funds upon the 
report. 

2925. In that respect, the reports of the Masters, in cases where the same 
estates upon which they reported have afterwards been sold, have been of great 
use to the Incumbered Estates Court r — Doubtless ; as for instance, they cannot 
themselves take cognizance of simple contract debts, but if the report of the 
Master ascertain those simple contract debts they in allocating the money will pay 
such debts. 

2026. The substance of your recommendation to the Committee is to bring 
together into one tribunal and one locality, the advantages of the short and cheap 
system of sale in the Incumbered Estates Court, with whatever is useful and 
valuable in the Court of Chancery ? — That is what I wish to convey. 

2927. Mr. Deas^.] Have you any suggestion to make to the Committee with 
respect to any improvement in. the office of Accountant-general in the Court of 
Chancery ? — J see no necessity for the Accountant-general to attend at the Bank 
of Ireland every morning to do that whicli, in dealing with such large sums as the 
Incumbered Estates Court deal with, is done by the officers of the Bank, instead 
of the Accountant-general. 

2928. Would that require legislative interference ? — I cannot state that. 

2929. Mr. De Vere.~\ You speak of transferring the functions of the Incumbered 
Estates Court to two officers, whom you call Title Masters, whom you would 
unite with the Court of Chancery ? — Yes, Title Commissioners. 

2930. Yoti also propose to leave the present duties in Chancery to certain 
officers, whether Masters or Vice-Chancellors? — I do. 

2931. Will you explain in what respect those new Title Masters would be a 
limb of the Court of Chancery 5 where would be the necessary connexion between 
them and the Court of Chancery ? — Any new rules that they would make, I 
should have concurred in by the Lord Chancellor. 

2932. Do you suggest anything by way of appeal ? — Unquestionably. I would 
not have a Judge, who had decided a case, sit upon the re-consideration of his 
own decision, by appeal; and whatever jurisdiction you have in the Court of 
Chancery, I would have the same appeal made from the decision of those Judges, 
such as you referred to. 

2933- To whom would you have the appeal ? — I would have upon any Ap- 
pellate Court three Judges, with a view that the opinion of the majority should 
bind. I have not considered the matter sufficiently to justify my giving a 
positive opinion, but at present I should propose the Chancellor, and one other 
Judge, selected, and possibly the Master of the Rolls; but I do not wish to 
express a positive opinion upon the subject. 

2934* You have spoken of the Title Commissioners, or Mwters, as a limb of 

the 
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tJie Court of Chancery ; you have now explained that the connexion between them 

and the Court of Chancery would be only as regards the framing the general rules, T' 

and as regards appeals ?— On consideration, I might perhaps think that it should ^ 
extend further; but at this moment, I am not prepared to say how far that con- 
nexion should be extended. 

2935. Was I right in understanding you to say, as one of your suggestions, 
that you would require from the solicitors an affidavit that they would not influ- 
ence the sales to their own advantage ? — Yes ; that was to meet the case put by 
an Honourable Member as to the possibility of a solicitor buying an estate that 
he was himself selling, or any friend of his buying it under the value. 

2936. You would impose upon the solicitors in the proceedings in the Incum- 
bered Estates Court a species of test to which they are not subjected in pro- 
ceedings of any other description ? — They are subjected in the Court of Chancery 
to it in this respect, that the estate would be taken from them, if they bought it. 

2937. They are not in the Court of Chancery subject to any affidavit in that 
respect? — If it is discovered, the estate would be taken from them. 

2938. They would not in the Court of Chancery be called upon to take a 
solemn oath that they will not influence the proceedings to their own advantage? 

— I think that so much power rests with a solicitor having the carriage of a large 
estate, and there are so many parties interested in the result, that it would be but 
just; and I think that no solicitor ought to consider it an unreasonable imposition 
upon him to ask such a test. 

2939. Chairma 72 .] It being proved to the satisfaction of the Lord Chancellor 
that a solicitor having the sale of an estate in the Incumbered Estates Court, col- 
lusively himself became the purchaser, would lie not be struck off tiie roll of 
attornies? — With regard to the word “ collusive,” I could not say; but he ini^ht 
become the purchaser of an estate, although he might not act colliisively. 

2940. Independently of refunding, would he not be struck off the roll? — If he 
coliusively depreciated the value of an estate, with a view of himself becoming 
a purchaser, I have no doubt that he would. 

2941. Mr. Walpole.] The mere fact of purchasing an estate would not subject 
him to be struck off the roll, if the full value was brought? — No. 

2942. The mere fact of a .solicitor purchasing an estate does not of itself 
entitle the Court of Chancery to set aside the sale on the ground of fraud? — Cer- 
tainly not. 

2943- It is only the circumstance that the Court of Chancery considers ? — I do 
not suppose that the Court of Chancery would take cognizance of a purchase 
made by a solicitor in the Incumbered Estates Court. 

2944. Chairman.'] Not if be had the carriage of the sale on behalf of his 
client? — I apprehend not. 

2945. Mr. Walpole.] Is he not subject to exactly the same rules as a solicitor 
ill the Court of Chancery where he has the conduct of the sale of an estate in 
the Master’s office ? — I would not allow an estate to be purchased by any solicitor 
having the carriage of that estate- 

2946. Is he not subject to exactly the same rules as a solicitor in the Court of 
Chancery, where he has the conduct of an estate in the Master’s officer— I should 
be disposed to tliink, that the Chancellor would send back the consideration of the 
matter to the Judges of the Incumbered Estates Court. 

2947* Chairman.] If those facts were investigated by the Lord Chancellor, and 
he satisfied himself that the estate had been sold below the value, and had been 
purposely sold below its value to the solicitor conducting the sale, would not a 
solicitor so acting be amenable to the Lord Chancellor’s jurisdiction ? — 1 have no 
doubt that either the Lord Chancellor would take cognizance of it, or would put 
It in such a shape of inquiry that it would be got at; but I do not think that any 
solicitor would object to make the affidavit which I spoke of. 

2948, Mr. De Vere.] Is it not the fact that there is a positive rule in the 
Incumbered Estates Court binding solicitors to submit the title to counsel? — No, 

1 think not. 

2949. You made another suggestion with respect to the registration of wills ; 

Within what period would you render than necessary ? — Two years after the death 
. the testator ; such a time as would enable a purchaser for valuable considera- 
tion to deal with the estate. 

0-34* F F 3 2950. That 
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S.F. Adair, Esq. 2950. That is with the view of meeting cases m which you think wills have 
been fraudulently kept back r — ^es, solely. 

5 Mf»y 185C. 2951 . That would also apply to cases in which wills have been uninteutionally 

kept back 1 — It would. 

Mr. Richard King, called in; and further Examined. 

Hr. n. King. 2p52. HAVE you any explanation to give of your evidence on a 

former day? — At Question 2591 I was directed to state the different duties that 

I had to perform, and in doing that I omitted a very important duty, which is to 
answer questions of solicitors relative to the practice. They are constantly 
making applications upon that subject ; and I have also, in some degree, to 
control the practice as to %vhen parties are eiitided to do certain ads ; and that 
becomes the more important, as at Question 2593 I was asked, had I the 
means of giving the Commiitce any information as to the course of procedure 
in the chamber where the Master sits and disposes of business ; I was asked that, 
in order to show whether I uas qualified to give the evidence which I was about 
to give ; now I widi to state that it is not in the chamber where the Master sits 
that a knowledge of the details of the practice of the office is acquired ; it is in 
the outer chamber, where ihe clerk holds continual communication during office 
hours with all the different solicitors and persons coming to transact business. 
At Question 2676 I was asked if the receiver was not bound to account every 
year, and I stated that he was ; that was an oversight ; for a receiver, when first 
appointed, has 15 months to pass his first account, and 13 months to pass every 
subsequent account. 

2953. Mr. Whiteside.'] With regard to the subject of receivers, did you read 
the Report of the Receiver Committee, upon which the Right honourable Chairmaa 
sat? — (lid. 

2954. Have you read the Bill which bears my name, called “ the Receiver Bill”? 
— I have. 

2955. Does that Bill carry out many of the suggestions contained in that 
Report?— It does. 

2956. In reference to the suggestion of that Committee, that no receiver 
should be appointed, unless there was a debt due to the amount of 150/^, does it 
occur to you tlial the fifth section of this Chancery Bill proceeds upon a more sound 
principle, by limiting the appointment of receivers, nut so much to the amonnt 
of the debt as to the annual rental of the property? — I think it would be a great 
hardship, if a man was possessed of a large property, and that a creditor to a small 
amount should not be able to take proceedings to enforce his debt ; and therefore 
it is more with reference to the amount of the property that you should consider 
the propriety of appointing the receiver, than the amount of the debt due. 

2957- If this Bill should become law, that the Court should have authority to 
appoint a receiver where the rental did not exceed 200L a year, would that 
exclude from the receivership system a vast amount of small estates ? — Yes. 

295^* You perceive the clause of this intended measure giving power to the 
Receiver Master to make leases for a fixed time? — Yes; it was recommended by 
that Committee that the tenure should be extended to not less than 14 years. 

2959* This Bill goes a little further, to give power to a Receiver Master to give 
a lease to the amount of 21 years; would that be a great benefit to the tenaot 
and to the country ? — It would be a benefit to the tenant and to the estate. 

2960. W^ith regard to the other propositions ; for instance, a cheap mode of 
bringing to an account, instead of by the circuitous mode of going on the recog- 
nizance, would tliat be a benefit ? — I think that the present mode is very 
cumbrous; andoueof the improvements that I would suggest would be, that the 
receiver should make an account to the Receiver Master.'’ The Receiver Master 
should be at liberty to send him a letter, and if he did not account in pursuance 
of that letter, lie should be removed. At present the mode of compelling a receiver 
to account is by issuing a summons, upon which there is a 13 stamp, and 
It must be persooally served on him, and an affidavit produced; and very often 
a receiver will keep out of the way to avoid personal service, and there is both 
Joss of time, and expense incurred by this process; whereas I think the receiver 
ought to be bound to account, by a letter addressed to his residence from- the 
Receiver Masters office; and in that way I would make the receiver more 
officer of the court than at present, because he may go on for several 
without accounting, unless the parties proceed against him. 

2961. 
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2961. Does that mischief of the receiver evading the process of the court 
often occur ?-~I cannot say that it very often occurs, but it does occur where a 
receiver lapses his time, and is allowed to remain for two or three years without 
accounting. It is not at all unusual that he does evade service when the parties 
do not compel him to account regularly. 

2962. And until he is served, you cannot attach him ? — That is the course of 
the court ; but the court might order it under special circumstances. 

2963. Mr. Grogan.] You have known instances of the kind ? — I have, many. 

2964. Mr. Whiteside.] Section 30 of the Receiver Bill, wliich bears my name, 
is as follows: “If any receiver shall not have accounted within a year of the 
date of his appointment, or his previous account, it shall be tlje duty of the 
Receiver Master before whom he should have so accounted, or one of the clerks 
before mentioned, without any intimation or request from any of the parlies in 
the case, to call upon such receiver by letter to account for his default.” Does 
that meet with your approbation ?— It does ; I think it should be the duty of the 
Receiver Master to make the receiver account annually, whether the parties 
require it or not. 

2965. Do you bold it to be a mischief to allow receivers to he appointed upon 
judgments converted into mortgages, in the way that has been described to the 
Committee, by the registration of them ? — The circumstance of an Act having 
been passed to prevent a receiver being- appointed upon a judgment under 150/., 
is evidence that it, was considered a very great mischief, otherwise a legislative 
enactment would not have been made, consequently an evasion of that 'must be 
productive of similar mischief. 

2966. Do you think that a receiver ought to be appointed by the Receiver 
Master witliout reference to the attorney nominating, or to any of the parties 
nominating, but solely with reference to his fitness as an agent? — I think that 
the present moditication of the practice, so far as it lias been effected, has been 
an improvement, in taking the receiver out of the lianas of the parties. I con- 
sider the more you do that, the more you improve a bad system, and the more 
you improve the practice. 

2967. Mr. E. Ellice.] Do you not think that a better remedy for this evil of 
receivers would be not to permit any creditor, upon Judgment or mortgage, to 
apply for a receiver, except in cases where there were disputes about the priorities 
of the incumbrances upon the land ? — You must always have receivers, because 
some suits are instituted for the purpose of recovering annuities, which can only 
be done by continuing receivers. Then there are receivers in minor and lunatic 
matters that cannot be dispensed with, and there may be receivers in the case of 
tenants for life. 

2968. Admitting that you cannot dispense with receivers in cases of lunacy or 
minors, or other cases of that description, when you give a direct remedy to a 
creditor upon land, such as he ha.s now through the Incumbered Estates Court, 
what necessity is there for giving him a power of applying for a receiver upon 
those estates?. — I think, if the practice of the court was reformed, and as soon as 
it was ascertained that the suit should result in a sale, a sale was ordered; by that 
means you might have the estate sold in a shorter time than a few years ago you 
could itave had a receiver appointed. According to the old practice, which 
existed prior to 1 850, when a bill was filed the parties considered themselves very 
well off if they got a receiver after one year, and sometimes wdthin two. By the 
improved practice of the court, 1 think the sale could be had in most cases before 
one year ; that is, before the time that they could formerly have had a receiver. 

2969. A remedy having been provided by the legislature for the difficulties of 
proceeding against land and obtaining a sale, why is it necessary that tlie old prac- 
tice adapted to time before the appointment of the Incumber^ Estates Commis- 
sion should now be persevered in ? — I thought in my previous answer I endeavoured 
to express iny opinion, that it should not be persevered in. 

-!:)?o. Do you know anything of the practice of England upon that subject ?— 

understand that in England a mortgagee can go into possession himself. 

2971. Would not that be a better practice in Ireland, than incumbering the 
court with this multitude of receivers ? — I should feel great hesitation in .giving an 
upmiOD upun that subject, because I find that Sir Edward Sugden has given an 
opn^n, that the English practice would be desirable in that respect to be intro- 
oph^ Ireland, and the present Master of the Rolls has given a contrary 

F F 4 2972. Mr. 
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2972. Mr. Whiteside.] Pursuing the question put by ihe Right honourable 
Gentleman, is not this Receiver Bill framed on the principle of assimilating as 
much as possible the practice as to the appointment of receivers in England and 
Ireland 1 — I think it is. 

2973- Do you see any reason why a mortgagee should obtain a receiver in 
Ireland upon the same state of facts upon which he would not obtain it in the 
Court of Cliancery in England r — I do not. 

2974. Or that a judgment should be converted into a mortgage ?— No. 

2975. Therefore, in your opinion, is not it as useful as possible to limit the 
number of cases in which receivers are to be appointed, besides endeavouring to 
reform the practice of the receiver system itself? — I think it is very desirable. 

297!). Do you approve of the principle attempted to be introduced by this 
measure, that no barrister, solicitor, or attorney should be a receiver? — I do toa 
certain extent. If the barrister or the practising attorney is to reside in Dublin 
I think that there is a great objection to his being a receiver ; but a great many 
solicitors reside in the country ; I cannot see any objection to men residing ia the 
country being receivers because they are solicitors. On the contrary, I think you 
insure a greater amount of ability and intelligence for the discharge of the duties. 
There are a great many men residing in the country who do their business through 
town agents. 

2977. Has not a solicitor an opportunity of increasing the costs upon an estate 
by proceedings against the tenantry that an ordinary receiver would not haver— 
I think not ; an ordinary receiver can do nothing without a solicitor. Everything 
in connexion with the appointment of a receiver, I think, is in a very unsatisfactory 
state. The rule of the court excludes barristers and solicitors from being receivers ; 
but the court expects that every receiver who is appointed will possess the know- 
ledge of both. If his duty was merely to manage the land and receive the rent, a 
country gentleman would be capable of doing it ; but he has not only his duty as 
a receiver of the rents, but his duty to the court to attend to, which is verv com- 
plex, and he has no means of acquiriTig the knowledge which he should possess 
as receiver in his dealings with the court. The rules which govern the receivers 
are probably to be collected from voluminous legal reports, and there are no 
set regulations for the information and guidance of a receiver, and I think that 
a most material alteration or improvement would he, that a proper code of rules 
should be prepared ; and; that on a receiver being first nominated and approved 
of, it should be furnished to him gratis from the Receiver’s Office, by which he 
might acquire a knowledge of the duties tiiat he had to perform in his operation 
at court, as well as in his operations with regard to the laud. 

2978. Do you see that it is provided likewise by this measure that those regu- 
lations should be handed to the receiver, so as to make him resemble, as far as 
possible, an ordinary agent upon a gentleman’s estate ?— Yes. 

2979 ’ fhfi Committee to understand that the receiver, in the case which 
you have put, has his separate solicitor ; the plaintiff has a solicitor and the 
defendant has a solicitor ? — It is so ; and by rules of the court the receiver is bound 
to have a separate solicitor. 

2980. Is that separate solicitor paid his costs, as solicitor, besides the receiver 
being paid his per-centage as receiver ? — Yes, all the costs ; and the solicitor for 
the receiver has this advantage, that his costs are always paid out of any funds 
that the receiver has in his hands. 

2981. Mt.DeVere.] Your answers to the last three questions w^ould go to this, that 
ail receivers, whether solicitors or not, have an interest, whether direct or indirect, 
ID accumulating costs upon the estate ? — Every solicitor must have an interest in 

, " hat I intended to express wa.s, that the estate was not in a worse position 
by having a solicitor as a receiver, than by having a receiver who could not act 
without having a solicitor at his hand at eveiy movement. 

2982. Mr. Whiteside.] It is the system that you are describing; it is necessary 
for the receiver to have a solicitor ?— According to the existing state of the 
practice he cannot do without one. 

2983. And that gentleman must be paid for his work Yes. 

2984. Is he paid out of the funds in the hands of the receiver ?— Yes, aftec 
the head rents or other similar demands are paid. 

2985- Cun you inform the Committee whether there was a more just or liberal 
system acted upon in managing estates of minors and lunatics under the Court of 
Chancery than in managing the estates of incumbered proprietors, where a creditor 
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has obtained the receiver? — The Masters think that they have more power, and 
they exercise a greater power over the estates of minors and knatics, by tnakino- 
allowance to the tenants, abating rents and remitting arrears, and allowances for 
repairs and improvements ; they consider that their jurisdiction is more exten- 
sive. 

298G. Do you see any reason why the Receiver Master should not have the 
same power, in the case of creditors receivers that he has in estates of minors and 
lunatics? — I think that a want of that power is prejudicial to the parties them- 
selves, because an estate that is a few years in the Court of Chancery is always 
brought into the market for sale, deteriorated in value by reason of the very con- 
fined powers the court possess in opposition to the will of a creditor. 

2087. Do you observe that this Rill proposes to give to the Receiver Master 
the same power in reference to the Incumbered Estates Court, that the court 
exercises according to the evidence given by Sir Edward Sugden, over lunatics’ 
estates and minors’ estates ? — 1 think it enlarges the powers at present possessed 
by the Receiver Master very much. 

2y88. Do you observe that there is in one of these Bills a power which would 
meet the case, put by the Right honourable Gentleman, to direct a sale in the first 
instance, in cases where they see that there must eventually be a sale ?—I think 
there are two different provisoes, one in the Procedure Bill, and another in the 
Receiver Bill, nearly to the same effect. 

2989. That is to quicken the sale in the first instance ; it being clear that 
there must be a sale so as to prevent the necessity of appointing a receiver ? — To 
effect a sale at the very earliest opportunity that it is ascertained that there 
must be a sale. 

2990. And so to dispense with the necessity of appointing a receiver ? — 
Yes. 

2991. Did you compare the Bill No. 1 with the BUI which was framed under 
the direction of the Ciiancery Commissioners in this country ? — Yes, I read them 
both very attentively. 

2992. Is there any' difference between them save the conversion of three of the 
present Masters into Vice-Chancellors in name ; it that the principal distinction, 
is not the Bill nearly identical with the Bill which passed a short time ago in 
England for abolishing the Masters’ offices ? — Both the Bills, so far as they relate 
to the procedure of the Court, seem to be framed upon the same principles to a 
certain extent as the Acts passed in the year 1852, the 15 & id Vfct., 
c. 80 and 86. 

2993. Did you observe that there were separate Bills in England to remodel 
the Court, and then to arrange the procedure for the Court so remodelled? — Yes, 
there were two Bills in England. 

2994. You have stated that the Masters at present in Ireland do exercise in 
a great measure the duties of the Vice-Chancellors in England? — They do iu 
cases under the 15th section of Sir John Romilly’s Act. 

2995 - This Bill proposes to make them nominally Vice-Chancellors as welt 
as really in those cases; do you think that they would have more time, and 
would it be more for the despatch of business if that reform was carried out in 
all other cases, which has been so effectual in the cases under Sir John Romilly’s 
Act ? — I think if you gave the Masters a proper staff, which they are very much 
in want of at present, and have been for a great number of years, they would be 
able to effect that with great advantage. 

2996. Would this procedure in No. 2 Bill be, in your judgment, an improve- 
ment upon the practice of the Court of Chancery at present ?~A very great 
improvement, in my opinion. 

^ 997 - Boes it correspond with the reformed practice in this country in essential 
particulars ? — So far as the practice is indicated by those two Acts to which 
I have alluded, and by the general orders that have been made since those Acts, 
in the Court of Chancery, it does agree with them ; it incorporates a great many 
of the general orders of the English Court of Chancery, and it incorporates a 
great many of the general orders of the Irish Court of Chancery at present. 

2998. Does it occur to you that it would be a useful thing, if possible, by 
positive staiuie to make those useful orders law in Ireland, that have been pre- 
pared for England? — Where an improvement has been effected by n general 
Order, and has stood the test of two or three years’ experience, I think it desirable 
0.34. Q G that 
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that the Bill should be as definite as possible, and should incorporate ever^-tliing 
in the shape of an improvement that it is intended to carry out. 

2999. And that with a view of securing a uniformity of practice, not leaving 
it discretionary with the Court in Ireland to adopt, in matters of practice, that 
which has been ascertained in England by experience to be good, or to adopt a 
different practice? — ^Thereare some leading principles that have been carried out by 
general orders in England ; one of them is tlie abolition of charges and discharges. 
A Commission sat previously to those Acts of 1S52, and there were two immense 
volumes of evidence, and all the witnesses agreed in condemning the practice 
of the Court of Chancery in the Master’s office. That recommendation was not 
carried out by the English Act, but it was carried out subsequently by general 
ordei-s in the Court of Chancery, and those general orders are incorporated in the 
Bill to which you allude, and properly so, I think. 

3000. All those charges and discharges, and those cumbrous proceedings that 
were condemned by the Chancery Commission in England, are abolished by this 
proposed measure r~Yes. 

300 !. Would that be a great saving of expense to the suitor? — Immense. 

3002. Would it likewise afford more time and opportunity for the despatch of 
the other and real business of the country ? — A great deal of the time of the 
present Masters is occupied in doing matters that could be as well, if not better 
done, by a clerk, and any reformation of the practice, giving them a sufficient 
staff to enable them to transfer that description of detail matter to their clerks, 
and confining their own services to the more legitimate office of a Judge, in dis- 
posing of matters of fact and of law which are controverted, would give the 
Masters a great addition to their time. 

3003. Chairman.] The Masters with the extended jurisdiction beyond the 
15th section of Sir John Romilly’s Act, would really be Vice-Chancellors, would 
they noi? — They would. 

3004. Whatever their name might be ? — Whatever their name miglit be. 

3005. Their powers and functions might be those of Vice- Chancellors 1 — Yes. 

3006. Mr. Whiteside.] Do you perceive that by this Bill there is a clause 
which prohibits an appointment, upon the resignation or death of any of the 
existing Masters ; that his place is not to be filled up, unless upon some state- 
ment made before Parliament? — Wiih respect to receivers, there are two 
Receiver Masters contemplated by vnur Bill, and there is a provision that on the 
death of one, his place is not to be filled up, unless it shall afjpear to be neces- 
sary ; but a similar restriction does not exist, I think, with respect to the Vice- 
Chancellors. 

3007. Tt is proposed to leave three of the present Masters, who will be in 
reality Vice-Chancellors, to be called Vice-Chancellors; what is your opinion as 
to the necessity, at present, of having three. The Bill is framed upon the sup- 
position that they will hereafter sell all the estates of incumbered proprietors that 
are now sold by the Incumbered Estates Court ? — I think that less than three 
could not perform the duties, and I even doubt whether the three could do it 
satisfactorily ; but certainly not less than three. Any reforinalion that takes place 
now in the practice will necessarily cause an increase of business; it has always 
done so. 

3008. Assuming that the Masters have obtained the moderate staff which is 
proposed, the Committee wish to be informed whether those three Masters called 
Vice-Chancellors, and the Master of the Rolls, would be competent to transact all 
the business of the Court of Chancery, and at the same time to dispose of the 
sales of estates of incumbered proprietoi-s with a Parliamentary title, in like 
manner that the Incumbered Estates Court now does ?— If you do not transfer 
the arrears to them, I think they would be quite competent to perform the 
accruing business, In point of time. 

3009. According to your experience, and according to the best of your know- 
ledge, would the three Masters, supposing them to be relieved of this cumbrous 
and unnecessary procedure by which they are now embarrassed, and .supposing 
they obtained the staff which is proposed by this measure, be able, without allow- 
ing any accumulation of arrears, to sell the incumbered estates, and to make the 
title to them, in the same manner as the Incumbered Estates Commissioners now 
•do.- — I think they would. 

3010. Do you see any difficulty whatever in the Masters who have been accus- 
tomed to sell estates and to make titles under a less simple system, selling fmd 

making 
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matins a title under ti;e system noiv in force in tlie Incumbered Estates Court? 
— None. 

3011. Have t!:e Masters, for tlie 40 years that you have known them, been in 
the habit of selling estates? — They had, to a very large amount, till the existence 
of the Inciinibered Estates Court. 

3012. Did the Masters preside in person at the sale? — Formerly the Masters 
always presided in person at tlie sale, but in latter years, when they have been 
very much pressed with business, the present course of practice, I believe has 
been that the Muster's examiner or chief clerk, takes down the terms ofihe’sale 
and probably takes the biddings, but the Master always declares the purchaser. 

3013. Do you tliink it an advantage to have a person of the authority and 
knowledge and experience of a Master presiding at the sale ? — 1 do to that extent, 
that he should do the substantial business, Init not the inannal work. 

3014. Have the Masters been in the habit of investigating titles ? They inves- 

tigate them in two ways. Before tlie sale there is a slight investigation: one of 
rules of the court requires that the Master shall ascertain that the statement of 
title has been a siibsiantiai compliance with the previous rule which requires the 
tide to be submitted to counsel, before he gives a posting; under that rule, the 
Master before he gives a posting, looks through the title to see that it has been 
substantially prepared; and in Master Henn’s office, after the counsel mves his 
opinion that there is a good title, subject to certain searches, he causes the searches 
to be procured and submitted again to counsel, to ascertain if there is anylhin<»- 
appearing on the searches to make him alter liis previous opinion. Then when the 
estate is sold, if the purchaser obJect.s to the title, there is a reference to the Master 
to report on it, and then the Master ha.s very difficult questions of title coming 
before him, and he looks upon those and investigates them in that way. 

3Q15. Have the Masters been in the habit of investigating titles in that way ? 
— Yes, it is one of their most important and heaviest duties. Prior to the institu- 
tion of the Incumbered Estates Court tliere was very seldom a sale to a large amount 
in which the purchaser did not take objections to the title; sometimes for the 
purpose of getting out of his purchase, he would make some formal objection ; at 
other times they thought it necessary to have the opinion of the courtupon the title. 

3016. And Masters have decided those questions? — They have decided those 
questions. 

3017. Would there be any difficulty, in your judgment, in giving them, by this 
Bill, the same powers now possessed by the Commissioners of tlie Incumbered 
Estates Court ? — I do not think there would be any difficulty ; it would throw 
some additional labour on them. 

3018. And eacli of the three Masters, and the Master of the Rolls, m a sepa- 
rate court, may order a sale, and direct it? — It would be so. 

3019. And therefore there would be four separate tribunals, each directing anti 
superintending the sales?— Yes. 

3020. Is it your judgment that, for the future, those four officers that now exist 
could sell estates so as to prevent the accumulation of an arrear? — I think thev 
could, 

3021. If the staff proposed be given them ? — Yes. 

3022. And the same class of questions that have been investigated by the 
Incumbered Estates Commissioners, that i.s, questions of title, will be investigated 
before them as they have been before?— I think much more important questions 
come before the Masters, because tlie Incumbered Estates Commissioner takes the 
title as it appears, but questions are often brought before the Masters, and argued 
with the greatest ingenuity, for the purpose of getting out of a purchase that the 
purchaser does not like, and therefore he has been more critical in inquiring into 
titles. 

3023. This Bill proposes to engraft upon the Court of Chancery, reformed, the 
powers now possessed by the Incumbered Estates Court, and it is your opinion 
ti»at those powers could be safely entrusted to those gentlemen? — Yes. 

3024. Yon think that they will safely execute them.' — Yes. 

3t>25. What is the staff which you think would be sufficient’, supposing those 
Masters were called Vice-Chancellors, and entrusted with this amount of public 
business r— It is impossible that they can do without a registrar, to be caqstaBtly 
fn attendance on them during their siftings, and to make out their orders, and two 
junior clerks. I think that one chief clerk for eacli Master would be quite suffi- 
ctent; in offier words, tWQ chief clerks, and one of them to ?iqt as- registrar. 

®* 34 - G G 2 3026. What 
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3026. What is the existing staff of each office ?— The chief clerk who is called 
the examiner, and the assistant clerk, and in addition there is a a permanent 
scrivenery clerk who cannot be done without, but there is no salary provided for 
him ; he is merely remunerated for his labours at so much a folio. 

3027. So far as the capabilities of the two officers extend, would you propose 
to make use of their services upon the new icheme ? — Decidedly ; and while upon 
that subject if the Committee permit me, I will read a letter written by the late 
Chancellor the Right honourable Francis Blackburn to Mr. Stanford. 

3028. What are the duties that are to be discharged by the examiner of the 
Master ; is it a sinecure office, or cot r — It is very far from it. 

3029. Will you state the duties of the Master’s examiner } — He has to ad- 
minister oaths, and to examine witnesses, and to fill leases and recognizances 
when required, and he has to vouch the receiver’s accounts which are passed; 
between 200 and 300 are passed in a year, and in addition to that, where accounts 
a reheavy, such as in the case of executors, or administrators, or trustees, the 
Master for the purpose of saving time gives him those to vouch. He has also to 
a oreat extent to assist in comparing, before signature, reports and orders, and 
matters of that kind. 

3030. What is the age of Mr. Stanford ?— He is 43 or 44. 

3031. And what is the age of the other gentleman, Mr. Smith? — I believe 
Mr. Smith is something about the same age ; probably not so old. 

3032. Is this letter which you wish to read the testimony of the late Lord 
Chancellor to Mr. Stanford's efficiency ? — Yes. 

3033. Are you fully occupied? — Very. 

3034. Are you well acquainted with the practice of the Court after 40 years’ 
experience? — I believe I have that reputation. 

303.5. Aiid you are not unfavourable to the reform of the abuses which you 
have witnessed r — No; I have always deplored the waste of property that I have 
seen on many occasions. 

3036. Are those genilemen whom you have mentioned competent to perform 
ilie duties of examiners ? — Very competent. 

3037. Chainna7i.'] Is Mr. Stanford a barrister ? — No, a solicitor. 

3038. What is his age? — I think it is about 45. 

3039. Is he any relation of Master Henn ? — He is. 

3040. What relation ? — Son-in-law. 

3041. Was he the soii-in-Iaw of Master Henn when he was appointed ? — About 
the time that he was married he was a[)pointed, or shortly after. 

3042. Was he married to Master Henn’s daughter before or after his appoiat- 
meni? — I believe before the appointment. 

3043. Mr. Whiteside.'] He filled the office of registrar before then, did not he? 
—He did. 

3044. He was a solicitor ? — He was a solicitor. 

3045. And an active man ?~He was an active man. 

3046. Do you believe that a solicitor is competent to perform the duties of 
an examiner? — I do; I think that the best qualification a man could have 
for the duties of that office would be six or seven years spent in one of the 
under offices; it affords him a gre.ater opportunity of acquiring a knowledge 
of the practice and the business he has to perform. A man in two or tlii'ee 
years’ experience in one of the Masters’ offices, in the situation which I hold, sees 
a greater variety of [)ractice than a solicitor in ordinary circumstances would see 
in the wlioie course of his life. There are between 600 and 700 cases of every 
possible varictv always going on in the Master’s office from year to year. 

3047. Whereas a solicitor would only see those falling within his own immediate 
practice? — Yes, just so. I was some time ago applied to by a solicitor for 
inibruiation as to tlie proceedings necessary to be taken in order to bring a pro- 
perty to sale. He slated he had been 40 years a practising solicitor, and that was 
the first lime he had ever had a sale in the Court of Chancery. 

3048. Chairman.] Who is the examiner in Master Litton’.s office? — His son. 

3049. Is he a barrister or a solicitor? — I believe neither, 

3050. What was he before his appointment? — He is a young man, and he has 
not been long appointed. 

3051. Was he ever in the army? — I heard that he got into the militia as a 
uiatter of form. 

30 j 2 . Do you thiakthat he would make a good first clerk to a Vice-Chancellor? 
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-I think he would, after a little practice and experience. I helieve he distin- 
goislied h.mself very much at College, and i.v a clever man ; he has nassed 
throiigfi the University. 

3053- Mr Kirk] What time do those .gentlemen come to their offices in the 
morning? — About eleven. 

3054. How long do they remain ?-I -cannot speak for them all but Mr 

Stanford remains there the entire day during office hours, from eleven till four' 
during the silting ot the Court. • ’ 

3055. Doe.s he do any business out of Court ? — He does not. 

3056. You thmlt that it is a very large amount of business to do for six or 

eight months in the year, five hours a day ? I do. 

3057. Mr. De Vere.] Is it not a fact that Mr. Stanford has performed those 
duties m a manner most satisfactory to the public, and with great diligence and 
intelligence ?-It is 1 and if I may be permitted I will read this letter ■ “ 26 
April 185b. My dear Stanford, I have not tiie least liesitation in testifying rav 
opinion of your qualifications for the discharge of the duties of the offii which 
you hold in tlie Court of Chancery. That they were performed with aptitude 
and lo the perfect satisfaciion of the suitors, I have every reason to be assured 
Indeed, I should be surprised at any assertion to the contrary, from hdvin<r had 
for many years ample opportunities of witnessing the ability with which yoii'lcted 
in other affairs requiring steadiness, accuracy, and habits of business. Very faith- 
lully yours. — F. Biackburu.” 

3058. Mr. W/iiicside.] This gentleman has always been acting : not as a solicitor? 
— 1 cannot stale. 

3059. Has he been always acting in the profession of the law? He has. 

3060. Ii has not been uncommon for other Judges in Ireland to appoint their 

relatives .—1 believe it is not uncommon for any one who has a situation to give 
away, to give it to a relation. ® 

3061. In reference to tlie chief clerks, would it not be well to have the veto 
of the Lord Chancellor upon the persons who might be appointed hercafier chief 
ejerks - I do not know. The Chancellor probably might know very little about 

3062. Has the present Chancellor appointed his own son to an office? I think 

he has. 

3063. Mr. Deasy.] What is the office?— The son of the Chancellor is his 
secretary. 

3064. Mr. JV/iiteside.] Have you any arrangements made for the reception, if 
It were transferred to your office, of the arrears of business in the Incumbered 
Estates Court, or any rneans of doing it r— We have no offices, and there are at 
present no means ot doing it. The Masters themselves have not as much room 
as tliey require. An application was made by the Masters shortly after the Act 
Of 1^51, for an additioi;al apartment, which they could not get. 

practicable for the business of the Incumbered Estates Court to be 
satisfactorily done by being thrown into the Court ofCiiancery? — I believe that 
It would u[)set the business of both Courts, and that it would be absolutely imnos- 
sible to do it. ^ 

3066. Are you acquainted with the financial department of the Court of 
t/hancery ; do you understand it r — I do, to some extent. 

3067. Will you state to the Committee what is the state of the finance? — 

le of tlie Court are in a very complicated state, some officers receive 

ees which they retain for their own use; other officers receive fees out of which 
they pay themselves and lodge the residue, some, in the Consolidated Fund and 
ot eis in the Suitors’ Fee Fund, and oiher officers receive fees am! pay them 
to die Fee Fund, and are paid their salaries out of it. There are three 

3068. Will you state those three funds? — One of them is the Bankruptcy and 
'compensation Fund. 

3069. What is that? — ^That is composed of the fees received in the Bankruptcy 

ce, and paid over to that particular fund for the purpose of meeting the 

officers ; but there is a provision, that in case it is not sufficient, 
f t»e made up nut of the Suitors’ Fee Fund ; and as the Bank- 

is always deficient (at least as far as is indicated by the Returns) the 
residue falls upon the Suitors’ Fee Fund. 

003 3070. Will 
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'Mr. R. King. 30/0. V^ill you dcscribft llwt fund? — Btforo you come to the Suitors’ Pee 
Fund, ilicre is the Compensation and Fee Fund. 

5Mnyi656. 3071. What is that? — ^That is composed of the interest or dividends on tlie 

sum of I2'!0 ,ooo i, set apart in pursuance of an Act ol Parlinment, passed in 1834 
I think, to pay compensations to certain officer.*!, whose fees and omoluuients were 
reduced by the operation of an Act passed at that time, the 41)1 and 51b of 
■William the Fourth, cap. 78, tliat is the Compensation and Fee Fund and the 
other is called the Suitors’ Fee Fund. 

3072. What is the first?— The fii-st is under the 4th and 3th of William the 
Fomth, cap. 78. 

3073. AVliat do you call that?~The Compensation and Fee Fund. 

3074. How is that levied ? — That is the interest of 200,000 1 . 

3073. How is that interest applied? — In payment of the compensation.s for 
which it was created. 

3076. To whom ? — Compensations to the officers whose fees were reducetl at 
that lime; and since that the offices themselves have l>een abolislied, and that 
fund is in effect atnalganvaled with the Suitors’ Fee Fund,- which was established 
some lime after. 

3077. Does that fir.st fund meet the charges irpon it ?— No ; all the funds arc 
bankrupt at tliis moment. 

3078. Was that first fund equal to the charges put upon it.^ — I think it was. 

3079. What rendered it unequal afterwards to meet the demands upon it; was 

it the voting compensations to other officers whose offices were abolished ; I believe 
that is a common practice in Ireland? — I think it was barely sufficient for the 
purposes for wliicli it was created first; and then tlie principal officers who gnt 
compensation out of that fund were the Six Clerks., and by a .subsequent Act, two 
years afterwards, the office of the Six Clerks was altogether abolished. They 
first got compensation for the reduction of their fees, and then compensarion fur 
the abolition of their offices. The fund went on very well, and was quite suffi- 
cient for all purposes, till the passing of Sir John Romilly’s Act in 1850. 
At that time there was a surplus of these funds ; but since then, in conse- 
quence of the change of practice, a great many of the sources which fed that 
fund have failed, for instance, the pleadings and the fees tliat were received 
for them, and the consequence is, that since 1850 the fiutd has been getting everj' 
year gradually worse, till within the last two years, when it has become altogether 
bankrupt. . ' ' 

30S0. What is the third fund ? — The Suitors’ Fee Fund is included in that 
history which I have given. 

3081. How is that Suitors* Fee F^md composed ? — Of fees received in difteicnt 
offices, and paid info that fund ; for instance, the Affidavit Office, and the Masters’ 
Offices, and the Clerk of Appearances and Writs, and tiie llegistrar’s Office. 
They paid annually very large sums (after paying their own expenses) into tluit 
fund till 1830; -and the cliange of practice since then has created such a dif- 
ference in the receipts that the fund has since became insolvent. 

3082. Mr. Walpole.'] That observation only a|?plies to the Suitors’ Fee Fund, 
and not to the Compensation and Fee Fund ? — ’I’hev are all substantially merged 
into one, though they have different titles. 

3083. Mr. iVhitedde^ Dues the Consolidated Fund ultimately pay the dif- 
ference? — It was perfectly notorious a year ago that some of the charges on those 
furnks could not be paid. Tlie Accountant-general had no money to pay then), 
and there was some delay till a sum of money was received from the Treasury for 
liie purpose. 

3 . 84. A great deal of this want or deficiency has been created by the abolition 
of offices, and by the necessary result of throwing the compensations upon this 
tund ?— To iliis extent I believe there is a dead wei'ght at present for compensations 
of about 20,oool. a year on those fund.s. . • ' 

3085. For compensations to officers?— To the Six Clerks and other officers. 

3086. Chairman.] Is there a residuary ebarge' upon the Consolidated Fund, 
fiiiling the adequacy of the Suitors’ Fee Fund, and the oiher two funds which yoo 
have mentioned ?— In some instances. • As regards the Six Clerks, I think there 
was a provision, that in case the funds became short, they were entitled to be 
put upon the Consolidated Fund; but with" respect to a ereai many of the officers, 
they have no strict right to resort to llie .Consolidated Fund. 

3087. How was it, nheii there was a deficiency last year, that a payment was 

.made 
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niaJe oot cf llie Consolidated Fund to meet llie delidency, imle.s.<i there he a len-al 
sanction to that ofjciation I do not know how lliat w.is done, but it was done 

30S8. Mr. Walpok.^ Do you think that it was done out of the Consolidated 
Fund, or out of an annual vote?— I cannot tell, but the money came from the 
Treasury, as I heard. 

3089. Upon what principle was the compensation given to the Six Clerks? 

I think liiat the amount was ascertained. 

3000. What amount? — The amount of the compensation was ascertained 
upon the average of tl)e profits of the office for the three years precedin'^. The 
Six Clerks were officers wlio had purchased their offices and had a vesied”ir.iert'st 
in them, and therefore it was conceived that tiiey were enliiled to compensations ; 
first, when their fees were reduced from what they had been established at and 
on the second occasion when they were altogether abolished. ' 

3091. Mr. Whitcuik?\ Have you read over the proposed selicdule of fees, 

Schedule G to this Piocediire Bill? — I have. ’ 

3092. According- to your knowledge and experience, supposing the Consoli- 
(latfd Fund is not to bear all ilie expenses of the working of the Court of 
Chancery, would that 'he a scale that would be fair and just fo the suitors ?— I 
thii k it is more equally difl’ii.-^ed over the proceedings than the present stamps 
and fees, and would be fair and just ; it does not e.xceed in amount, and in many 
instances it is less in amount than the present fees collected in the same way in 
the Court of ChiinCery in England. 

3093. It is not higher, but it is low’er than tlie scale proposed, and now in 
force in the Court* of Chancery iu England ? — Yes. 

3094. If llie accruing business of the Incumbered Estates Court be transacted 
in the Court of Chancery in the way sugs’esled, will the accruing business of the 
Incumbered Estates Court so done in the Court of Chancery contribute fo the 
expenses of the Court like every other department of the business of the Court? 
—As 1 understand the proposition it will not be the business of the Incumbered 
Estates Court, but an increase in the business of the Court of Cliancery, therefore 
it will be subject to all the conditions attached to every other business in the 
Court of Chancery. 

3095. At present tiie Incumbered Estates Court, which is not far from the 
Court of Chancery, is exempted from fees, whereas the proceedings in the Court 
of Cliancery are subject to fees; is not that an anomaly, in your opinion ? — Indeed 
I think }t is ; but the habit of getting business done for nothing in the Incumbered 
Estates Court has so spoiled the taste of solicitors for paying any fees, that they 
are always finding fault with the Court of bhaucery for cliarging. 

309^' If that practice of the Incumbered Estates Court of paying nothing be 
transferred with the arrears into the Court of Chancery, could you give any esti- 
mate of what would be the loss to the Consolidated Fund, provided the Court of 
Chancery were to transact business on the same terms ? — I think tiiere would be 
a toss of at least 30,000 /..a year ; 1 think that the present fees and funds collected 
m the Court of Cliancery amount, as nearly as I can estimate it, 1030,000!. 
a year. 

3097* Chdirman?[ What would be the taste of solicitors and suitors in England 
for paying fees in Chancery if those in Ireland were exempted? — I think it is 
likely that their ta.?te would become vitiated. 

3098. Mr. Walpolt^^ You would like the practice in the two countries to be 
assimilated ? — It never could be effected except there were a revolution in the 
practice either in England or in Ireland. In England you still have the old 
system of pleadings by bill and answer, which has been abolished in Ireland by 
bir John Romilly’s Act of 18,50. 

3 t> 99 * Chairman?^ In the Bill to which reference has last been made, the fees, 
though newly shaped and regulated, are to be fixed by Act of Parliament? — Yes. 

3100. Do you think that an -expedient course; would it not be belter to give 
to the Lord Chancellor and the Master of the Rolls the power of regulating those 
tees, and charging them from time to time, not having them immutably fixed by 
Act of Parliament ? — That is a question vvhich I am not prepared to answer- 

3101. Would you think it better that the Supreme Judges should have the 
power of regulating the fees and stamps from time to time, and varying them, 
rather than having them immutably fixed, by an Act of Parliament? — I am not 
prepared to say ; but this I believe, that th ere is a dislike felt by the Judges to 
interfere in the fees. At the time that Sir John Eomilly’s Act was passed, some 

^• 34 - G G 4 ■ -• documents, 
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documents upon which fees were paid were abolished, and other documents for 
instance, Masters’ orders, came into operation, for which there wa? no fee' 
assigned; and ttie consequence of that was a great loss, but still the Court dit( 
not provide any fee for the new practice. 

3102. Have they the power? — They have the power. They have the most 
extensive power given by the Act of- 1823, over everything of that hind, -both 
over the practice and the fees, and even over stamp duties. 

3103. Did not Lord Chancellor Sugden exercise great powers, and make'large' 
reforms when he was Chancellor of Ireland? — Yes. 

3104. Did he not exercise them with reference to fees? — No, not with refer- 
ence to fees. I do not recollect that he made any alteration in that re.spect.' 
The present Chancellor has done so to a trifling extent. 

3105. Mr. Whiteside.'] You think that there is an indisposition in the heads of 
the Court to lay fees upon the suitors, and that it might be convenient if that 
could be done, giving them the power to alter the stamps and fees ? — Tliat is the : 
impression on my mind, that they do not like to create fees ; it is always an iin* 
popular thing to create fees. 

3106. Have you any other suggestion to make, in reference to the best method of 
reforming the Court of Chancery in Ireland, that you desire to make to the Com*- 
mittee. You observe that the Attorney-general’s Bill proposes to remove all the 
staff of the Court of Chancery, and of course to pepsion them off; do you think 
that necessary ? — So far as I am concerned, I should be very sorry to be pen- 
sioned off. I have spent my whole life in the expectation that some lime-or 
another I should get some little promotion ;.for the salary, I conceive, is very 
inadequate to the duties I have to perform ; and it is a general Qomplaint in the 
Court, that all the subordinate officers are very badly paid ; and so impressed • 
were the Masters with that, they backed an application on our behalf to get an 
increase of salaries some time ago, but we did not succeed. 

3107. I believe the Masters in Ireland are better paid than in England; the 
senior Master has 3,000 1 . a year r — £. 3,000. a year, Irish ; he has some com- 
pensations; the salary of the Master is fixed at 2,500/. a year British at present, 

3108. From your knowledge of the officers of the Court of -Chancery, are you 
of opinion that they are still competent to their work, and acquainted with their 
practice ? — They are a very respectable body of men. 

3109. Mr. Kirk.j Would they be able to do any more business if they conif 
inenced work at 10 in the morning and remained till five? — Perhaps so. 

3110. "Mt:. Whiteside.] Were you well conversant with the taxation of costs?— 
Very. 

3111. Before the creation of a separate office and a separate staff for the taxa- 
tion of costs, were the costs formerly taxed in the Alasters’ offices? — They > 
were. . 

3H2. Did Master Henn, in addition to all his other business, tax his costs?—' 
He did. 

31 13' yoti assist in that operation sometimes ? — ^Occasionally. 

3H4. Was that business done by him, satisfactorily done to the suitors? — Very 
satisfactorily to the solicitors and the suitors. •' ■ 

3115. Had he any great arrear? — None. 

3116. Besides undertaking all the other business of the office ?— Yes, but it 
was becoming very irksome to him. 

3117. Was he in the habit of taking home papers to read at night? — Yes, and 
the Masters do so still. 

31 1 8. And they bring them back in the morning, done ? — Yes. 

3119. And I believe those gentlemen have never confined themselves in their 
attendance to the statutable laws.r-^Never. 

3120. If necessary, they sit after their hours? — Yes. 

3121. Chairman.] There was no arrear then of taxed costs in. the Master’s 
office ? Nothing that there was any confplaint about or created any inconvenience. 

3J22. A new office, with a large staff and large sularie.s, has been created for 
taxing costs ?— It was, in the year 1 846. 

312.^. Of course there is no arrear in that office?— The profession generally 
complain that there js a great arrear in it. 

3124. Mr. Deas}/.] Yoo stated that the present Chancellor appointed his. soo 
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lo-be liis secretaiy, was not a similar cause adopted his uvo predecessors:— I 

' tluck .It WHS. . . . J. 

; •j.-.;,, Mr. Groga,,.-] Previoosly to the Bill of the Attorney-general, was any 
compensatron provided for yourself r— There is a provision that t mav make n 
ciaffn for coir.pensation, but none is provided. ^ “ 

: litoe. You are not now strictly, by larv, entitled to compensation;— Yes under 

the Act of 1850,4 am. . a cs, uuucr 

: 3027. Does the Bill of the Attorney-general, now before The House make 

any alteration m your position m that respect ?— It refers me to the Lords' of the 
Treasury. ' _ 

31 2S. You had thq power of making that claim previously 1— According to the 
Act ot 1850, 1 ani cmitled to get compensation according to a scale referred to 
, ”L'' ttlJolisbed, I should coirie-in under the Bill now 

.helore The House about superannuation pensions; and what I am now entitled 
to bylaw would be considerably reduced ; I should lose 30 ?. or 40 / a year in 
niv compensation. • j 

■'3i2g._ You have subordinate officers under you in the Master’s Office, have not 
■ you.'' — inere is a scrivenery clerk. 

. -3130. What is his employment.— To copy doenments of great importance 
deeds, and original documents. « . 3 

^3131. L hi.s office strictly confidential ; has he confidential duties to dis- 
charger— Yes, so far as the custody of documents of great value is concerned. 

3132 Has he any permanency of tenure in his office i— None, except bavin., 
held It for a long lime; the iiead.ot the office might put him out. ' ° 

. 3133. What is the gentleman’s name in your office ? — He is a son of mine. 

3134. How long has he held that situation ?— Seven or eight years; and there 
ai^ others that have held a great deal longer ; there is a clerk in Master Murphy’s 
omce, who, I think, has been 20 years in it. ^ ^ 

3^35- Js the tenure of office of tlic same nature ? — Yes. 

313d. Is any provision made for them in the event of their offices beln^ 
abolished, as proposed by the Attorney-general’s Bill ?~No. “ 

3137* Are- they at this moment entitled to any claim for compensation in the 
event of their services buing discontinued ?— No ; when the Six Clerks’ Offices 
were abolished, the clerks etnployed there under similar circum,stances all obtained 
compensation. 

3138- Was the situation of the clerks in the Six. Clerks’ Offices in point of 
tenure and duty analogous to those in the present Masters’ Offices? — A '»reat 
many of them were. 

3;i39- Was there any siiperinriiy in the nature of the trust with regard to the 
duties performed by the six clerks, compared witlj your office ?— No. 

3,*40. As far as may be they were analogous ?— Yes ; there were some in the 
.feix Clerks’ Offices in higher grades, but there were several in The same grade as 
-tbe writing clerks in the Masters’ Offices, and a great many were not officers of so 
-co.nfidential a nature as those in our office, and yet they obtained compensation. 

.. 314^- Mr. iVhitesicle.'] You know the distinction between patent offices and 

; bfiices not held by patent? — I do. 

— 3142. If the Masters are abolished, they must get their full salary for life? — 
Ihey must; and it is so provided by the Bill. . 

3143- You, not holding a patent office, in case your office is abolished, must 
make what case, you can to the Treasury ? — Yes,. 
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Mr. ATTORNEY-GENERAL FOR IRELAND, in the Chair. 



Mr. R. King. 
8 Slay 1856. 



Mr. Richard King, called in ; and farther Examined. 

3144. Mr. Whiteside.'] I understand that you wish to make a short statement 
to the Coiumiltee upon something said in reference to the Costs Department 
of the Court of Chancery ? — Having heard, in the course of this investigation, 
many statements made about the arrear in the offices of tlie Taxing Masters of 
the Court of Chancery, tending to great delay of business, and consequent loss 
and injury to the suitors of the court, those statements being unaccompanied by 
any notice of the many circumstances which, I think, if they have not altogether 
caused, have contributed very much to such arrear ; and as I think such state- 
ments tend to reflect rather injuriously upon the Taxing Masters, and as 1 am 
aware of the circumstances, and feel that the Committee are anxious to obtain all 
the information possible, I beg respectfully to state matters within my own know* 
ledge upon that subject. The Act creating the office of Taxing Master was 
passed in the year 1 846, and came into operation in November of that year ; and 
I may here state that the Court of Chancery, whether regarded with reference to 
the importance and variety of its jurisdiction, and great extent of its powers, 
or in reference to the enormous amount of property with which it annually deals, Is 
of an importance far exceeding that of any other court in tlie kingdom. But, in 
the spirit of parsimonious economy, as I may call it, which has, with a few excep- 
tions, prevailed ever since I had any acquaintance with it, there was only one 
Taxing Master, with a chief clerk and an assistant, appointed when the office 
was first constituted. The result has proved how utterly insufficient that estab- 
lishment was, to the duties to be performed. A barrister of long standing was 
the flrst Taxing Master appointed ; and, by the Act, all the costs in the Master’s 
•Offices, taxed, untaxed, and partly taxed, were directed to be handed over to 
him by a given day. At the time' of his appointment, although there was no 
arrear in any of the Masters’ Offices sufficient to create any inconvenience, the 
aggregate of the costs, untaxed and partly taxed, in the Masters’ Offices, formed 
a iormidable array of business on the formation of a new office, a knowledge 
of the duties of which had to be acquired by the appointee. I may here refer 
to .the very injurious effect produced in this instance by transferring a large 
arrear of business to a newly created office at its start. When the Taxing 
Master was first appointed, although he might, from his standing at the Bar, 
have been acquainted with the legal principles of taxation, he could not, by 
any possibility, as a barrister, have been acquainted with the minute principles 
of taxation, and the details of business which would enable him to tax costs, 
and he had to apply himself most indefatigably to acquire a knowledge of his 
new duties. In order to tax a bill of costs, I may inform the Committee it is 
requisite to possess a minute and thorough knowledge of the details of business, 
not only in the offices of the Court of Chancery, but also in the other offices where 
searches are usually made, in 'order to clear title, such, for instance as the 
law courts, the Judgment office, the Auditor-general’s, the Prerogative and Con- 
sistorial Offices, Quit Rent Office, &c., and ail this knowledge it was necessary 
for any person appojnied to tlie office to acquire before he could proceed effec- 
tually to discharge his duties, and lie. had, consequently, to proceed cautiously; 
and having commenced with the arrear I have alluded to, it should not create 
Surprise that arrears continued to accumulate. I may refer to the account that 
the Taxing Masters give of themselves, in the report of the Incumbered Estates 
Commission; froth which it appears the creation of the Incumbered Estates 
Court in 1849, and the abolition of the equity jurisdiction of the Court of 
Exchequer in 1850, threw at once into the office an amount of costs for taxation, 
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whioli, in the ordinary course of business would not have been taxable for several 
years afterwards. I find by' the Tables to that report that the amount of costs 
taxed for four years, 1851, 1852, 1853, and 1854, in the Court of Chancery, is 
738,501 1 . ; I find that in the year 1851 alone, there were costs lodsed for 
taxation, amounting to 246,314^., whicli is within a few tliousand pounds of the 
whole amount taxed in the Incumbered Estates Court from the commencement; 
and the Taxing Masters, in their memorandum, admit that there is something 
like 86,716^* arrears of costs remaining. But it appears also, from their iiieino- 
riiniium, it is not an actual arrear, for the reasons stated. It appears that a great 
deal of those costs, after they had been lodged, must have been compromised and 
otherwise settled, so tliat, though they are remaining as apparent arrears, they 
are n<'t actual arrears. I find that the Incumbered Estates Court, which has now 
been in operation, or, at least, at the time of this report was in exiateuce, sotnething 
about five or six years, taxed, up to the lime of making the report, 254,607 L, 
which would give an average of about 51,000/. per annum. 

3145. Chairman.\ You are now, I understand, only contrasting the two tables 
already before the Committee, in the appendix to the report ?—Yes, referring to 
a calculiition I have made as to the amount of costs individually taxed; by that 
ca'lciilatioD, it appears that the costs annually taxed by the officer in the Incumbered 
Estates Court, who has been very often spoken of as an efficient officer (I arn 
sure very properly), were something over 51,000/, ; -I find that by making a 
calculation upon the amount taxed here by the Chancery officers, that each of 
them had taxed individually upw’ards of 6u,OOo/. of costs in the year, so that 
when you contrast this with the amount taxed in the Incumbered Estates Court, 
I think it shows they do not stand, or should not stand in so bad a position with 
regard to the public as I think the impression in the minds of the Committee is 
that they do. 

3146. Mr. Whiteside^ Have you to state anything more about costs ? — No; 

J would take the liberty of saying that I imve heard a great many comparisons 
instituted between the Incumbered Estates Court and the Court of Chancery, and 
I would beg leave to say they are not at all parallel cases ; in. the Court of Chan- 
cery they have a great variety of jurisdictions, and a great variety of powers ; 
it is an old court, where you can search in some of the offices for probably 200 
or 300 years; there are certain orders of the court extant as early as 1639, and 
I believe you can search a great many years further back in the Rolls Office. 
The Incumbered Estates Court is an office newly created ; it is only seven years 
old, and it is quite unreasonable to contrast tlie facility for searching for docu- 
ments in that court with the Court of Chancery, for if you can get a search from 
one day to another in the Incumbered E.states Court, and if you are kept three 
or four days in the hurry of business for a search in the Court of Chancery, it 
cannot be considered unreasonable. 

3147. In the Incumbered Estates Court we understand that the costs are con- 
fined to one object, that is, to the sale of land ? — Certainly. 

314S. But in the Court of Chancery there are costs established by all the 
variou.s .subjects of litigation in the court ? — Every possible subject of litigation, 
and a great amount of what is technically called miscellaneous business, between 
solicitors and clients, not connected with any proceedings at all. 

3149. Therefore those costs require more care and general knowledge of busi- 
ness to enable the Masters to tax them ? — Of coarse they are more complicated. 

3150. Is that all that you wish to say about costs? — Yes. 

3151. Did you observe in Mr. Attorney-generars Bill that there is a clause 
taken from the English Act for the chief clerk reporting by a certificate ? — I did. 

3152. Have you observed in this Procedure Bill, which has my name 
to it, that that clause is omitted. From your experience of the Master’s office, 
is the system of reporting by the chief clerk, or the Master, to the Lord Chan- 
cellor, one of the greatest evils 0^ the court? — I think it is one of the great evils 
of tlie court. 

3153* Sir E. Perry.'] That is the general system of repeating? — Yes, the 
general system of reporting. 

3*54- Mr. Whiteside^ From your observation and 40 years’ experience, what 
is your judgment upon the policy or impolicy of re<^uiring the chid clerk to make 
reports in the shape of certificates? — I apprehend that It would in the course of 
a Jew years be a repetition of the present practice of the Masters in the court 
upon a small scale, by persons sot so well qualified. 
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3155. Is it your opinion, in any form that the Committee might adopt, that as 
much of the work of the court as possible should be done by the judicial authori- 
ties of the court? — I think I have expressed an opinion already that I would not 
consider it at all judicious to divide the judicial duties and responsibility of the 
Judge with that of a subordinate officer. 

3156. You would let the subordinate officer deal with matters of detail, butnot 
mailers of law or of fact? — Just so. It might have two effects ; one effect would 
be, that possibly the Judge, in an ordinary case, might be sljifting his business 
upon his deputy; and another effect would be, that where a clerk was to exercise 
anv judicial authority, the parties would never be satisfied witli his decision, and 
would appeal against it. 

3157. Sir £. Perry.'] Even though he were a better Judge than the Judge 
himself?— It would lead to what very often occurs at present, namely, a double 
hearing of the same case. 

2158. Mr. Whiteside.] If a question of disputed fact, under Mr. Attorney- 
general’s Bill, or under niy Bill, came before the chief clerk, what would you 
suggest would be the course that should be adopted ? — I think the Bill goes to 
this length ; if it is a question of law, or of fact of small importance, he can 
communicate personally with the Judge, and if it is of sufficient importance to 
require it, he can set the case down in the Judge’s list for argument, and let him 
decide it. 

3159. Chairman^ Will you be good enough to state for the information of the 
Committee what the course of procedure before the chief clerk is, that is pointed 
out by the Bill of the Attorney-general, as it is called ? — The course of procedure 
before the chief clerk, pointed out by that Bill, will, I think, depend upon the 
general orders that are to be made, but it specifies, in one instance, that he is to 
certify the result of his proceedings to the Judge in the shape of a certificate, 
and that is what I apprehend may grow into a report. 

3160. Is not this the course, that it prohibits a report by the chief clerk, but 
enables the chief clerk to certify to the Judge what has been done ? — I do not 
think there are any words prohibiting a report. 

3161. Does not the Bill provide that, in place of a report, there should be a 
certificate? — It is only anoilier name for the same thing ; all the Masters’ reports 
are certificates ; they always conclude with the words, “ I certify.” 

3162. The Master’s report recites all the proceedings that have taken place, 
and the Bill proposes to have a certificate, stating shortly the result of the pro- 
ceedings, and that certificate, when adopted by the Judge, becomes hi.s certificate, 
and he makes his order upon it? — From the nature of a document of that kind, 
unless the chief clerk’s certificate is sufficiently explanatory to enable the Judge 
to form an opinion upon the matter, he cannot adopt it. Any document framed 
for the purpose of conveying information to another person, who is to form an 
opinion upon it, would require, from its nature, to be longer than an order or a 
document proceeding directly from a person who had the power to adjudicate. 

3163. You are not aware that, under this Bill, if the parties contravene the 
decision of the chief clerk on any administrative matter that comes before him, 
they have a right to go before the Judge, and have his determination, in place of 
the chief clerk ? — Practically, lam of opinion that the parties will not be in a 
position to controvert it, until the chief clerk makes his certificate ; then they will 
go before the Judge, and it will be just a re-hearing of the case, and a repetition 
of the evils of the present Master system. 

3164. Do you mean that it would be a repetition of the Master system at 
present, which is, that a case goes before the court on the Master’.s report ; there 
IS a solemn hearing upon it, and perhaps the case is again sent back to the Master ; 
whereas the English practice is, the chief clerk having heard the case, if the par- 
ties dispute the decision of the chief clerk, they can go in before the Judge and 
have a hearing in chambers ; would that be adapting the Master system ?— I do 
not mean to say that it would be adopting it immediately ; but I say it is a system 
that would very likely increase and grow into it. 

3165. What duties would you assign to the chief clerk? — I would assign to 
him nothing but administrative duties; 1 would allow him to sign all formal 
documents, and to take accounts. 

3166. Supposing the parties contravened his decision upon an item of account 
how would it be brought before the Vice-Chancellor ? — If it is a matter not of 
much importance, they should have an opportunity of communicating verbally 
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with the Vice-Chancellor. If it is a matter of siifSciem importance to require it 
they can put it doivn in the list lor hearing, if the parlies wish to arque it hefote 
the Vice-Chtincellor. ~ 

Would not that be precisely the evil that would grow out of the proce- 
dure contemplated by this Bill, that there would bo a rehearing upon that item? 
—There certainly would he a rehearing; it would be so far a reliearinsi, but there 
\vould_ not be the expense ot making u|) the report or a certificate preparatory. 

ji6b. A.reNOU a«are that according to the practice here contemplated, there 
would be really no expense u[)on that certificate ; it would be a cercificate that the 
clerk certified such to he t!ie result. Are voii familiar wiili the new receiver 
rules in the Court of Chancery in Ireiaiul, regulating the proceeding's in tiie office 
of the Receiver Master: — I am. ‘ ® 

3169. The rules to which I allude are the new receiver rules in the office of 
the Receiver Master?— I am not aware of any rules made by the Receiver 
Master, but I am aware of some new rules made in Chancerv about 1851 upon 
which the Receiver Master acts. 

3 1 70. Are you aware under what Act those rules have been made ? — I am not ; 
because the Lord Chancellor has very extensive powers, contained in avarietv of 
Acts, to make rules, 

3171. Under one Act especially, are you aware that he has most extensive 
•powers to regulate the conduct, the appointment, and evervthtnrr counecteci with 
the office of receiver ? — Sir John Romilly’s Act uf 1 S50 gives hi.m power, but I do 
not think those rules specify that they were made under that Act, so tluu you 
could assign them to any one of the Acts, giving the Lord Chitncelior power to 
make rules ; it is very likely tliey were under Sir John Romiily’s Act, because 
they w'ere made since it passed. 

3172. They could not have been made under it, because in consequence of dis- 
agreement betw'een the Judges, it was necessary to get a second act, was not it r — 
That was rectified afterwards by the secomi Act. 

:} 173 - A question was put to you in your [wevious examination, in reference to 
the provisions in Mr. Whiteside’s Receiver Bill, prohibiting tlie appoiriunent of 
solicitors and barristers to the office of receiver, and you approved of that us a 
wise legislative provision, to a great extent? — I am aware that there is a rule of 
the court against it. I was asked my opinion tlie otlier day with respect to that 
prohibition. 

3174- You are aware liiat it is not a new prohibition, but that it exists already 
under a rule of the Court of Chancery r — I am. 

3175. Is that the established practice in the office of the Receiver Master.? — ’ 
Yes, and I believe in the office of the other Masters also. 

3 1 76. Are you aware also that under the existing rules of the Court of Chancery, 
the Receiver Master does not and need not appoint the receiver proposed by the 
parties, but that it is his duty to select the best receiver he can find, and one who 
IS perfectly independent? — Yes, and the rule goes farther than that; the Master 
may advertise for a receiver, if he thinks fit. 



3177* Whiteside^ Are you aware tliat solicitors are at this moment 
receivers over many e.?tates? — Thev may be, but they are old appointments. 

3178. Sir E. Perry.j They were appointments prior to the new rule?— Yes. 

3 ^ 79 - Chairman.'] Does not the practice go still further to exclude from the 
office of receiver nor only solicitors and barristers, but clerks in the offices of 
Solicitors .• — 1 think it does. 

3180. Therefore the solicitors who are now acting as receivers are old appoint- 
ments ? — They are. 

3181. Mr. Ellice.] Have any receivers been removed on account of theit being 
solicitors since the new rule ?— I am not aware of any. 



3182. Chainnan.] Are you aware also that according to the frequent practice 
of the Court of Chancery, the Receiver Muster may appoint what are called 
district receivers ? — I am. 



3183. That is, he may if he thinks it will subserve the ends of justice, anpoint 
a receiver for a particular county or district ? — I am not aware of that ; I no not 
•think the rules goes to that extent, but the rule, as I understand it, is that where 
a receiver is to be appointed in a neighbourhood where there is a receiver existing, 
he may appoint that receiver so as to form districts by groups. 

3184. 1q that way he may bring in a large portion of a county, or portions of 
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two counties under one receiver? — It is a much more practicable way than 
dividing a county ; you might have a district without any receiver in it. 

3185. Are you also aware at present the Receiver Master has very exten- 
sive powers with reference to the managing and letting of estates, the abatements 
of the tenants rents, and the application of wages for the necessary expen- 
(Jiture? — I do not know that he has; in minor and lunatic matters the Masters 
exercise a larger discretion than they do in cases of creditors’ suits. 

3186. In reference to that, you know of course that at present lie has original 
power to interfere on application, and has liberty to make abatements of rents to 
the tenants ? — I am aware that there is a rule to that effect, but I do not think he 
does make abatements to tenants, unless with the consent of the inheritor or the 
person owning the estate ; I think the rule, as far as my knowledge goes, is not 
applied so fully and extensively as it would read. 

3187. Your statement is that the rule is not applied by the Master so extensively 
as it might be? — Not as it would purport to read. 

3188. The words of the rule are, “ The Master shall have jurisdiction and 
authority to hear, determine, and make orders upon the following matters;” 
amongst the rest, “ upon application for liberty to make abatements of rent to 
tenants by tenants for such abatements.” The language of the rule would appear 
very large supposing the Master only administered it ; is not that so ? — Yes. 

3189. Your objection is not that legislative interference is necessary, that rule 
being made under the statute, but that the Judges to whom it is entrusted do 
not duly expound and administer the rule ? — I do not think they go to that extent, 
but I think they are under the impression, unless the inheritor consents, they have 
no right to make abatements to tenants to any extent. 

3190. And accordingly they act on that impression, that without the consent 
of the inheritor they are not at liberty to make abatements? — I think that is the 
impression, as far as I understand ; I may be wrong in that. 

3191. Mr. Fitzger'a Id.'] In reference to the rule which you said existed, that 
attornies and solicitors should not be appointed receivers, is it not the fact, that 
wiieve an atromey has been a receiver, having been appointed prior to 1850, that 
he has under the new rule, aulhorising tlie Master to appoint district receivers, 
been appointed receiver over estates in the immediate neighbourhood? — I cannot 
answer that question, because since that rule for the appointment of district 
receivers was made, the appointments have been all in Master Lyle, the Receiver 
Master’s Office; they do not come under my observation. 

3192. Chairman.] As I understand you, stated in your previou.s examination 
that you thought it would be beneficial that the receiver practice in Ireland should 
be assimilated to the practice in this country, and that the Bill of tixe Honourable 
and Learned Member for Enniskillen had the effect of assimilating the practice 
of the two countries ?— I thought I staled that I did not feel myself at liberty to 
answer that question, because I found Sir Edward Siigden had given an opinion 
one way, and the Master ot the Rolls had given an opinion the other way. I 
thought it would have been great presumption in me to offer an opinion at all upon 
the subject. 

3193* I anxious to get a little information upon the subject of the appoint- 
ment of receivers for this country ; are you acquainted with the practice which 
regulates the appointment of receivers in this country? — Not generally, but I 
know to this extent, that in mortgage cases, the mortgagee is allowed, instead of 
getting a receiver, to go into possession himself. I am aware of it to that extent, 
and only to that extent could I have spoken. 

3194^ I believe a mortgagee, in Ireland, can go into possession also, if he 
pleases .' I believe that is the law ; but I also believe that it is not acted upon. 
I never knew an instance. 

3195. Is not that because the mortgagee, in Ireland, has the greater facility 
of eiitenna imo possession by a receiver?— I am aware that the law is so. 

3196. Is that the only distinction between the law of the two countries that 
you are able to point out? — The only one. 

3197. Are you at all acquainted with the procedure of the Court of Chancery 
in England regulating the appointment and duties of receivers ?— No, I am not. 

3198. Are you acquainted, practically, with the procedure and practice of the 
court for the sale of incumbered estates in Ireland?— I know something of it; 
I cannot say that I know it minutely ; but I know it to this extent, that 1 have 
had property of my own sold in it; and when I say=that, I beg to state also that 
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it was not for anj dobt contracted by myself That property was devised to me 
incunibei'ed, and was subsequently sold for the incumbrances. 

3199. Is your knos^edge of the procedure, the practice, and business of the 
Incumbered Estates Court, derived solely from that circumstanre i— I know in 
other ways the proceedings of that court; it is partly from that, partly from 
reputation, and partly Irom inquiring on that occasion into the ditferent mode=; of 
proceeding. 

3200. You are in Master Henn’s Office? — Yes. 

3201. Can you tell me the number of sales which were actually carried out in 
that office in the year 1855? — I think I have a memorandum that will tell the 
amount of the purchase money for three years ending 1855, but I cannot tell the 
number of sales 5 38,000^. was the amount produced by the sales in Master 
Henna Office for three years ending 1855, and I think the amount in Master 
Murphy’s Office was 35,000/. 

3202. Mr. Whiteside.'] I believe the office of remembrancer and the equity 

jurisdiction ot the Exchequer was abolished in 18.50, was not it ?— The equity 
jurisdiction of the Court of Exchequer was abolished in 1850. ^ ^ 

3203. And the costs, of course, which were incident to tlie suits that existed 
in tlie Court ot Exchequer, were transferred to the costs department of the Court 
of Chancery ? — They were. 

3204. Chairman.] Were the sales to which you have referred, sales which 
could or could not have taken place in the Incumbered Estates Court?-*-! think 
on looking at the relative value of the sum they produced, they were sales either 
of bishops’ leases or short terms ; they were certainly not fee-simple estates. 

3205. Wliich the Incumbered Estates Court could not sell ? No. 

3206. Mr. Whiteside.] Di<l you get purchasers for those interests ?— Yes. 

3207. At fair prices ? — Yes. 



Mr. R, King. 
8 May 



The Chairman stated that he had received a letter fiom Mr. Starkey, the 
Accountant-general of the Court of Chancery, which be wished to lay before 
the Committee. 



[The same was read, as follows :] 

Accountant-General’s Office, Coui't of Clianceiy, Dublin, 6 May 1856. Dear sir, — 
Will you be kind enough, in case the Committee, of Avhicli you are Chairman, do notthhik 
proper to summon me to London for examination, to read such portions of this letter as you 
may judge necessarj' for their information. I am infoimed that it has been asserted by a 
very respectable and well-informed professional gentleman who has been examined before 
them, that our practice presents a marked contrast to that of the corresponding office in the 
Incumbered Estates Court, in the very great delay of obtaining payments of money out of 
court, caused by the prolixity and complexity of the machinery employed, and in the 
expense incident to obtaining them. The best reply is, to state shortly what our practice 
is: when the copy of the order of the court for a cash payment is brought to us, it is read, 
and on our referring to our books and ascertaining that the sum specified stands to tlie credit 
of the cause or matter, the draft is drawn, and held ready to be handed to the party with 
the order, to be countersigned by the registrar; as soon as this is done, the party brings 
back the draft and order, signs a receipt for the former in a book kept for the purpose, and 
IS handed his draft, to be cashed at the Bank of Ireland. Neither on this or on any other 
bnsiness in the office is there any charge, a small fee on copies of accounts excepted. In 
the registrai-’s office, indeed, a fee of 6 s. 2d, is charged on each draft, and cash payments 
are generally subject to a poundage to the usher, which is deducted at the Bank ; but no 
money, the produce of sales, is li^le to this charge, so that in the branch of our business 
corresponding to that in the Incumbered Estates Court, no deduction whatever is made in 
our office. Practically, when the state of business in the office allows of it, a party who 
bespeaks his draft one day obtains it the next, a day being found necessary, as a general 
rule, to secure accuracy. But at certain periods of uie year, at two especially, when the 
ffividends on New 3 per cent. Stock (in which nearly the entire of the Chancery funds is 
mvested) are to be paid, under what are called continuing orders or otherwise, me simul- 
taneous demand is so great, that considerable delay does, in point of fact, occur; a delay 
naturally and necessarily caused by the number of drafts to be prepared and the few hands 
to prepare them. There are nearly a thousand of these drafts, and only three clerks out of 
ffie seven in my office can be spared to get them ready. It is very common at such periods 
for a fortnight or even more to elapse between the demand for a draft and its being pro- 
ci^ble. This is much to be regretted, but it is inevitable, as the return of interest m>m 
me Bank must form the groundwork on which we have to act; and this return cannot be 
had in time for us to post our books before the day of pa3Tnent. Under these ciremn- 
®^ces I have, latterly, with a view to the accommodation of the public, sanctioned the 
unbusinesslike practice of drawing a portion of the draft before the return comes in, and 
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consequently before posting o\ir books. I ought to state, in justice to my clerks, who ave- 
known to be most laborious, painstaking, and intelligent men, that at such periods they often 
volunteer to work out of hours without remuneration, for the convenience of the public. 
Now the Committee will please to remark, and this it is which I wish to press upon their 
notice, that the instance adduced by the gentleman in question in proof of the complication 
and prolixity <if our practice, is one which has no parallel in tlic Incumbered Estates Couit- 
a comparatively small portion of the funds in that court being invested in Stock, there can 
be no periodical press ior dividends ; but it is only in the case of dividends that delay « 
complained of Court owlers brought to us, even while tlie dividends ;u'c paying, are 
attended to, smd acted on after a day or two at farthest. And this brings me to tlie Incum- 
bered Estates Court; the business of that court, iis regards the number of drafts to be pre- 
pared, is trilling in comparison with ours. I need not say how much larger the money 
business of the Court of Chancery must necessarily be in all the other departments, in some 
of which tliey have no corresponding functions ; it is well known to all wlio have to do with 
tire office?. But the Committee ought to be informed, that the practice in tJic accountant’s 
office of the Incumbered Estates Court was originally grounded on our own ; the Chief 
Commissioner sent his fii^st accounftiut to me, witli a request that I rvould fui-nish him with 
our forms, &C., and instruct liira in the details of our proceedings, which I did; and these 
fonns have been, I believe, the groundrvork of the practice of his office ever since; hut 
there are some differences ; in that court the cheques are jrrepared iir the secretary’s office 
entered, &c. in tire accormtant’s office, and signed by the Commissioners tlrenrseh’es in 
whose n:uues the funds of the court stand in tiro Bank of Ireland ; whereas the preparation 
entering, and signing, all take place under my own eye, and the funds are pdd on my order! 
I would request of you to read to the C’ominittec, in substantiation of these statements of 
mine, the answers of Thomson Teed, Esq., the very efficient accountant of the Incum- 
bered Estates Court, to the Comnrissioners of Inquiry last year, at page 1 1 of their report ; 
and that jioition of the answers of James Macdonuell, Esq., at page 14, contained between 
the lines 14 and 7 from the bottom of the page. I hope I have now shown that we use the 
simplest and cheapest machinery possible, and tliat, whatever it be, it is, in most of its 
details, identical with that in the Incumbered Estates Corrrt. Any inconvenience the 
public occasionally suffer-s from in this department of Chancery could not affect those who, 
imder a new iaw,_worrld have payments made to them in matters connected witlr the sale of 
lands, through tliis office, provided the two branches of business were kejrt distinct, as they 
should be, witli an adequate staff for oaclr. I beg to remain, &c., Diffb^ F. Starkey, 
Accoimtaut-Gcneral.— To the Eight Honourable the Attorney-General for Ireland. 

Memorandum.— 0\iv cash accounts are nearly 3,000 ; in the inerrmbered Estates Court 
tlicy are about 250. They have a Stas' of four, I believe ; we, of seven. 



Acheson Lyle, Esq., called in; and Examined. 

3208-9. Chairman^ YOU are at present one of the Masters of the Court of 
Chancery m Ireland?— I am. 

were transferred to tlie Court of Chancery you 
nlted the offices respectively of second reiiiembrancer, and afterwards of Chief 
remembrancer, of the Court of Exchequer?— 1 did. 

3211. At what time did you become the Second remembrancer of the Court of 
Exchequer?— I was appointed in November 1835. 

3212. Upon the resignation of Mr. Anthony Richard Blake, of the office of 
telnet remembrancer, you succeeded him?— Yes. 

continue to be Chief remembrancer ? -I suc- 
ceeded Mr. Blake in 1835, and I continued Chief remembrancer of the Exchequer 
until the equity jurisdiction of the Court of Exchequer was abolished; when I, 
business, was transferred to the Court of Chancery as a Master iir 

3214. Since then you have been acting as a Master of the Court of Chancery 
down to the present time ? — Yes. 

exercised an equity jurisdiction co-ordinate 
pretty nearly With the Court of Chancery, did it not? It did. 

r. V’ r^¥’* remembrancer, you performed towards the 

Court of Exchequer sitndar duties to those of a Master in the Court of Chancery ?' 
— Jfrectsely the same dmies. 

perform many of the administratire 
Itl eJ “PPO'etment he ceased almost alto- 

wprp flppi ^ distances to the contrary, to exercise any duties that 

weie analogous, similar to those of a Master. ^ 

thp^r!,' eontinued in the ofiSce of Second remembrancer of 

the Court of Exchequer, you acted, I may say, as a Master of that court, per- 

forming 
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forming ali the duties that a Master of the Court of Chancery performed?— rt.iyt, E.q 

3219. When you became clilef remembrancer, you also continued to perform 8 Mar iSsC. 

the saiijtf duties, not having me advantage of a second remembrancer' I did 

3220. In the Court of Exchequer, I lielieve, you, as second remembrancer and 
as tliief remembrancer, had very large experience in reference to the appointment 
of receivers?— I liad. Tire Court of Exchequer, when I was appointed did 
nearly, I think, «s much business as tlie Court of Ciiancery in equity. 

322t. In addition to its own peculiar business, it did nearly as much as the 
Court of Chaiicery’^ in equity business? — Yes. 

3222. I believe it was rather a favourite court in which to obtain judsments, 

and in which to obtain the appointment of receivers ?— It was very much the case 
as you liave staled. ’ 

3223. You, therefore, acquired in the Court of Exchequer, in addition to your 
experience in the Court of Chancery, familiarity with both the law and the prac- 
tice with respect to tiie appointment of receivers in Ireland ?— I did ; but I should 
say that from the time I was made chief remembrancer and the second remem- 
brancer was appointed, the duties in respect to receivers were transferred to 
the second remembrancer in the arrangemetit of business between us, so that from 

to the abolition of the court, I was not the person who manaoed 
estates under the court. ® 

3224. After the passing of Sir John Rorniliy’s Act, called the Chancery Regu- 
lation Act, there being, under a particular section of that Act, very large powers 
given to the Lord Chancellor; I allude to the 31st section of ihe'Act,'^by which 
it is provided that the Lord Chancellor of Ireland, with the assistance of the 
Master of the Rolls, can make General Orders for certain purposes, and 
amongst others, ‘'^particularly for regulating the appointment of receivers, and 
the powers and duties of such receivers, and the allowances to be made to 
them, for the purpose ot insuring the better and more efficient mamigemeiit of 
the estates under the control ol the Court of Cliancerv in Ireland.” You are 
aware that, under that section, tlie Lord Chancellor did make certain rules to 
regulate the duties and appointment of receivers? — He did. 

3225. And since 1851 I believe one of those rules was, that you were to act 
as Receiver-master:— It was one of those rules; he constituted the office of 
Receiver-master, and he provided that references to appoint receivers should be 
made to one of the Masters; and he applied to me to take that duty. I assented, 
as a matter of course, he intimating to me at the same time that he had the power 
of altering that arrangement, and that he would feel himself at liberty to do so, 
if I at any time desired it. 

3226. So that you should not be confined to that particular officer — Yes, I 
spoke to him particularly with that view. 

3227. Since your appointment as Receiver-master, which I believe took place 

1851, you have had the appointment of all new receivers, and the regulation 

of their duties ; taking their accounts, &c. has been in your department, and 
under your immediaie control? — Yes. 

3228. Armed with the extensive powers that the new rules give you ? — I have, 
as to all receivers appointed since that time, and all receivers that were in my 
own office before that lime. 

3229. Have you, amongst other powers, ample power given to you in reference 
to the selection of receivers? — I have. 

3230. You are not confined to the receivers suggested by the parties, but you 
may look around you and if necessary advertise, to enable you to .select the best 
person to be appointed the receiver in any given case r — I do not conceive that 
l a*’’ ally way controlled in my selection, except by the rule to which I am 
directed to have regard. 

3231. You have also, under the 33d rule, most extensive powers given you of 
appointing what are known as district receivers r — I have. 

3232. Will you explain to the Committee what is meant by the appointment of 
district receivers ? — The words of the rule are pretty nearly, that in the selection 
of receivers I should have regard to any existing appointment of receiver in the 
same locality, taking into consideration his merits, with the view of consolidating 
the receivers and making something in the nature of a district receiver. 

3233 * You are also bound by the rule, I believe, not to appoint a practising 
0-34- 1 1 barrister 
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barrister or solicitor to the office of receiver 1 — I am, unless there be an order 
made enabling me to do so. 

3234. 1 believe it is also part of the practice connected -with the appointment 
of receivers, that you shall not appoint any one holding the position of clerk ia 
the office of any attorney or solicitor? — That has been the practice under the rule 
of Lord St. Leonards. 

3235. Is that rigidly adhered to? — It is rigidly adhered to. 

3236. Are you enabled to give to the Committee in figures, the number of new 
receivers that have been appointed in your office in the several years of 
18531 1854, and up to December 1855? — I can. The entire number of receivers 
appointed by me since October 1851 is 742. 

3237. Up to what time do you bring that ? — Up to the present time. 

3238. Can you state whether in all. those instances the receivers completed 
their appointments by entering into their recognizances ? — They all did. 

3239. Can you give the number appointed in the year 1852? — The number 
of receivers appointed by me in each year, from the 2otb of October 1851, beiu<^ 
the date of my appointment to the office of Receiver-master, to the ist of Mav 
18.56, is as follows. From the 20th of October to the 31st of December 1851’ 
I appointed 18 ; in the entire year 1852, I appointed 215 ; in 18,53, I appointed 
173; in 1S54, I appointed 149; in 1 855, I appointed 122 ; and from the 1st 
of January to the 30th of April 1856 , 1 appointed 37 ; making 714 in all. The 
date of my being appointed Receiver-master was the 20th of October 1851; 
the Lord Ciiancelior intimated to me in August, that I was to fill that office; be 
desired me to commence when my office opened again in October, and I begaa 
then to execute the duties of Receiver-master, and I have given the numbers from 
tbat time j the number I before gave was 742 j of course the difference arises 
from those I appointed previous to that time. 

3240. Are you in a position to give in each of those years the number of 
receivers that were appointed in eitlier minor or lunatic matters? — I am not. 
1 he number of receivers on my books at present is 939 ; of those, 55 are in minor 
matters, and one only in a lunatic matter; 314 are receivers that have been ap- 
pointed in matters under what is called the 1 5th section of Sir John Rotnilly’s Act. 

3241 . Mr. JBllice.'] Are you speaking of receivers over land ? — I am speaking 
on y of receivers over land. Under the rule of the Lord Chancellor, which made 
me js called Receiver-master, I considered and the Masters conferred upon 
1 } an they agreed with me that the rule had only reference to receivers over land ; 
t at receivers over personal estate did not come within the spirit of the rule, and 
it has been acted on so. 

Chairman^ You giving now an account of the receivers in your own 
0 ce, independently of the receivers existing in the other Masters’ offices ? — 
Entirely ; those are all in my own office. 

appointments since 1851? — Entirely; of course since 

51 they are all my appointments, because the other Masters do not appoint 
receivers at all. 

if Masters’ offices, by an application to the Master 

ortheKoIls, any other Master, acting under the 15th section, makes an order 
m appoint a receiver, that order at once goes to your office to be acted upon?— 



3245* 1 851 has not every new appointment taken place in your office?— 

It ha^. With one qualification, which perhaps you will allow me now to state, 
a 1 a receiver had to be appointed since 1851 in place of a receiver who had 
been appointed m another office over any estate, the appointment of that receiver 
to be substituted for another goes to the Master in whose office the appointment 
was originally made. 

3246. The business of that receiver existing in that office?— Yes, the Master 
accounts and known everything about the estate, it was arranged 
that the substitution of one receiver for another should be by the Master who 
originally appointed the receiver. ^ 

position to give the number of old receiverships still 
existing m the other Masters offices?— I am, as to Master Heno’s Office, I think, 
out not as to any others. 

3248. Will you state, according to your inquiry, the statistics of receiver- 
ships in Master Hcms Office? — I find that the paper which .was returned 
0 me y Mr. Stanford, who is Master .Henn’.s examiner, is the number of 

receivers 
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receivers accounts lodged, tlie number passed, and how many of them were final 

accounts. 

3249. Are you in a position to inform the Committee now in respect of what 
particular claims those receivers have been appointed in your office ?— I am not at 
present, because there vvas not time to make out that return before I left Dublin 

3250. Can you give, with respect to Master Henn's Office, the number of 
accounts passed and the number of final accounts ? — In Master Henn’s Office the 
number of receiver’s accounts lodged in the year 1853 was 363, and of those he 
passed 337, and of those that were so passed eight were final accounts. In 1854 
the number of receivers’ accounts that were lodged in Master Henn’s Office were 
305; the number passed were 282, and the number of those that were final 
accounts were 28. In the year 1 S55 the number of receivers’ accounts which 
were lodged in Master Henn’s Office were 258; the number passed were 233, 
and of those 22 were final accounts. 

3251. By final accounts, I believe you mean an account with respect to which 
the receiver has completed his duty, and is about to be discbarceci as receiver ? 
— Yes. 

3252. Those final accounts would, in fact, represent cases in which the receiver 
had ceased to account r— They would so far as that was the reason of the discharo-e 
of the receiver ; there may have been receivers discharged from other causes ; for 
instance, the compromise of a suit, or the parties having settled, or something of 
that kind ; some receiverships may have terminated from those causes, as well as 
from the estates having been sold, or the objects of the suit worked out. 

3253. In the administration of that branch of the practice of the Court of 
Chancery in Ireland that relates to receivers under the new rules, are you in a 
position to state to the Committee whether the defects and abuses which existed 
previously to 1S51 have been to any, and what, extent corrected r— They have 
been very much coi'rected. 

3254. Will you state, for the information of the Committee, the particniars in 
which pre-existing abuses have been checked, or entirely corrected? — I think 
tliere is no part of the administration of estates u.nder receivers that has not been 
corrected; I think the receivers are very much better; I think the costs and 
expenses are very much less ; I think the loss of rents by the estate has been very 
much diminished ; I think the injustice and cruelty to tenants have been verv 
much reduced, and I think the money brought in and realised for the suitors ha^s 
been very much increased. 

3 - 55 - Was not it one of the evils that existed under the old practice, that 
when an order vvas made for the appointment of a receiver, the parties vvlio 
obtained the order had tbe nomination of tite receiver? — Uniformly ; sometimes 
there was a contest. I mean to say, as a general rule, that the solicitor for the 
])laintiff, or his client, selected and nominated any person he pleased. 

3256. Did it not often happen that there were arrangements between the 
parlies nominating the receiver and the receiver himself, in reference to his own 
emoluments in regard to his appointment as receiver? — I have always heard so; 
but I cannot say (though I believe it to be the fact) that I can put my finger 
upon any case and say, I know it. 

32,57* Is it not understood that, in many instances before the new practice, 
the solicitor having the carriage of the cause nominated a party to be the re- 
ceiver, who was little better than the agent of the solicitor ? — I consider in very 
many cases the receiver was a mere stalking-horse, and that the solicitor was the 
person who managed the estate, and did everything. 

3258. So that in such an instance you had a person managing the estate per- 
haps, whose interests and duties were in direct conflict? — So far as his interest 
waste increase his own emoluments, it was directly contrary, of course, both to the 
mterests of the suitors and the owner. 

3259. His duty would be to make the estate productive, but his interest would 
to make as much as he could out of the estate, in the shape of personal 

expenses ? — No doubt. 

3260. Whereas now the parties have no right to nominate a receiver, hut you 
Select whoever you think to be the best person Always. 

3261. In ymur selection, if you find a case of magnitude and difficulty, you 
®ay take measures to inquire who would be the best receiver, or you may select 
3 good man already acting in the neighbourhood, and add the new estate to his 
charge? — I always do; I never appoint any person without making inquii-y and 

‘^•34* I I 2 endeavouring, 
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' Esq. endeavouring, so far as I can, to know something about him ; to know whether 

■— he is a fit person to be appointed, or if he has been a receiver before, how he has 
8 M?y 185(1. conducted liimself in the management of that receivership. 

3262. If you were about to appoint a receiver over estate A., and you found a 
neighbouring estate B. under the charge of an agent who had shown himself to 

; be an agent of skill, and one entitled to confidence, would you select such a per- 

I son as that and appoint him receiver ? — I would. For the purpose of ascertainino- 

those facts, T require that his accounts previously passed, either in my own office or 
■ any other Master’s office, shall be produced before me ; I examine them and see 

what rents he has brought in, how much has been lost, and what have been the 
observations upon his conduct in respect to the management of the estate bv the 
Master before whom he has accounted ; and if I find that he has failed in aiiv of 
those respects I do not appoint him. 

3263. In addition to the means which you take to obtain the best receiver 
are you always guided by two rules of Sir Edward Sugden’s, one of which pro- 
hibits the appointment of the clerks of solicitors or attorneys, and the other which 

prohibits the appointment of either solicitors or attorneys or barristers ? I am 

always governed by them ; I consider the rule with respect to solicitors and bar- 
risters peremptory, and unless the parties bring in an order which they must get 
from the Court, enabling me to appoint such a person, I never allow him to be 
put in nomination or appointed ; they do sometimes put them in nomination from 
ignorance, but they are withdrawn immediately. 

3264. Will you state to the Committee the result of your own experience as 
Receiver and Master, during the five years that you have been fulfilling the duties 
of that office, as to whether you have procured a better class of persons to fill 
the office of receiver than existed before ?— I have no doubt in the world of it; 
I have as intelligent men for the most part now as receivers as can be : I mean 

. so far as X am acquainted, or can be acquainted with their conduct ; I know a 

great many of them, and lam in familiar correspondence with a great many of 
them, and I think, so far as I see, they are experienced, intelligent men, for the 
most part. 

3265. And men that have done tlieir duty, as far as you can judge from the 
documents that have come before you r — There have been, perhaps, occasionally, 
tilings vvliich I have had to conect and put riglit, but I find, for the most part, 
that they are quite correct. 

3266. In addition to ihe beneficial changes in reference to the selection and 
appointment of receivers in the lettings which take place, has the old practice 
been departed from ?— Almost entirely. 

3267. Formerly, I believe, the practice was, that when a farm was to be let, 
ovei which a receiver was appointed, it must be advertised for a particular day, 
and the tenantry attended, eitiier in person or some one for them, Co bid for the 
estate r — fhat was the practice. 

3268. It was let to the highest bidder for seven years, pending the cause, and 
then the tenant had to lake out a very onerous and expensive lease ? — That was 
the practice. 

3269. In addition to taking out an expensive lease, the tenant had to give 
security, hy recognisance, for the rent?— He bad, with two sureties. 

3270* Has not that practice been found a very injurious one, and has it not 
been entirely departed from?— Entirely. 

327 1. You do not now let, I believe, by public advertisement? — Sometimes io 
the immediate neighbourhood of Dublin, I find, perhaps, it is the better way, 
where it is not inconvenient to the tenants to attend ; when the parties think they 
will probably get a better rent for it, I occasionally yield to their wish to do it, 
but It IS quite an exception, and n rare exception. 

3272. Will you state to the Committee what is the general practice in 
reference to lettings now in your office? — The general practice is this : when 
lands are out ot lease the receiver brings a statement before me, saying that 
they are so and he desires my directions as to letting. I tell him to advertise for 
tenants, and to put the advertisement iu some of the newspapers, and to circulate 
hanribil s m the neighbourhood, relating that such a lot ofland, describing it, is 
out ot lease, and that he has authority to take proposals for it for either seven 
years, pending the cause, or from year to year, according as I direct him before- 
hand, and he is directed then to bring all the proposals that he gets into my 
office on a particular day. I should have said that upon the statement of facts 

he 
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he issues a summons, whicli gives notice to all the parties connected with the 
estate to come in and hear, if they please, the directions given. That sum- 
mons stands adjourned to a particular day subsequent to the date of the adver- 
tisement upon which he is to bring in all the urooosals he has received ■ he 
brings those proposals in, and with them lie makes an affidavit statinv’the 
order that he has got to let, the manner in which he circulated the adverliscm“ents 
and that the proposals winch he lias annexed to tlie schedule of ttie affidavit are 
the only ones that lie has got. He is obliged then to state in the affidavit 
wlictlier he recommends any of those tenants to be accepted, and if he does he 
stales which of them. Furllier, lie is obliged to state upon oatli wlietlier or’not 
lie tliinks tile rent proposed to he n fair, reasonable, and proper rent for the land 
If he has recommended a proposal to be accepted at 11 lower rent than any iieluis 
got, he is obliged to state the reasons why he prefers one tenant, wiio lias offered 
less, to another tenant wlio lias offered more. Tlie wliole of tllose details are 
put into an affidavit. Upon his bringing in thataffidavit, and re-eiiterintr tlio sum- 
mons, he gives notice again to all the parties ; I do not mean to say thft I always 
require the attendance of the receiver, Imt 1 miifonnily require tlie plaiiiliff in 
the suit and tlie respondent, the owner of the land, to he served, and upon the 
re-entry of tlie summons I go into the tpiestion ivitli them, and liear whether they 
are satisfied with the recommendation of tlie receiver, and if tliey he, I then say 
I approve of sucll a proposal, and I direct the receiver to take care tiiat he com- 
pletes the tenancy without any uni-easonabie delay. 

3273. Is the tenancy under the Court now by lease, or by wbat we know in 
Ireland as an accepted proposal ?— There may 'be both. If the advertisement 
states that the tenant will be obliged to take a lease, be always states in his pro- 
posal that he is willing to take out a lease under the Court, when he shall be 
required ; but I should say myself that I endeavour, and I tliiok it a better 
term, to create a tenancy from year to year. The rule of tlie Court is to let for 
seven years pending the cause. I have power to depart /rom that rule, and I do 
depart from it ivhenever the parties to the suit are willing. 

3274. That is, by substituting a yearly tenancy for a tenancy for seven years 

pending the cause r — Yea. ’ 

3275- A tenancy from year to year having this advantage, that it can be ter- 
minated by a six months’ notice to quit?— Yes. In minor matters I should say 
the practice is sometimes different, for there, tiie Court having powei- to let for 21 
years, or any less terra, we avail ourselves of that power when it is desirable. 

3270. In other cases, you generally recommend a tenancy from year to vear, 
as being more beneficial ? — I do. 

3277- Supposing the cause to terminate from any circumstances, and the 
owner be remitted back to iiis estate, lie may continue a tenancy from year to 
year, or he may determine it by six months’ notice ?— Yes. 

3278. According to the general practice in your office, is it usual, in such cases 
at least, to have the letting by proposal in place of by lease? — It is; in small 
holdings I cannot oblige a tenant to take a lease if the rent is under 5 1 . The 
I’uie of the Court is, tliat where the rent is under 5 it shall be by agreement ; it 
IS termed a proposal, but it becomes an agreement when it is approved of. Where 
me rent is over 5 the rule of the Court is that it shall he by lease, unless I direct 
otliei'u ise. 

3279. As a general rule, do yon commonly direct that the letting shall not be 

y lease, but by proposal, unless in large cases? — I consult the parties, and if 
hey agree with me, 1 let the receiver advertise for tenants from year to vear by 
proposal. J J 

, .3280. I believe the proposal is not subject to any stamp duty r — One shilling, I 
ink, is the solicitor’s charge for making it out; there is a stamp duty upon it 
oi 2 s. 6 c/.; the whole expense is 3 s. 6 d. 

3281. I believe a.s contrasted with the previous practice, the tenant had to pay 
some 10/. or 12 /., or often more ? — I do not think it amounted to so much as that. 

3282. Does the tenant at present give security by recognizance? — Not at all. 

3283. Another departure from the old practice is, that you have abolished the 
tenant s recognizance? — Entirely. 

3284. The tenant is saved that expense, which expense was found to be no 
reaj security to the parties? — None in the world. 

3285. You say that you require the parties upon the letting to attend before 

^•34* II3 you; 
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J. Lfe, Esq. you ; perhaps you would more correctly express it, by saying that you give theta 
the opportunity to attend if they please r — I meant that. 

8 May 1856. 32S6. Supposing the parties to the litigation have confidence in the receiver if 

they get notice from him that the letting is to take place on a particular day, they 
need not attend, and probably would not attend ? — They need not. 

3287. According to the altered practice, has the receiver great facilitv in com- 
municating with you, and obtaining your direction' upon each and every portion 
of bis duties ? — There is the greatest possible facility for communicating with tny 
office, and he has every reasonable facility of communicating with myself. With 
respect to a receiver, I never make a difficulty about it. I am not talking of soli* 
cilors for receivers ; if any receiver comes into my office at any time, he has the 
utmost facility of communicating with me ; he may go into my examiner’s office 
and there he may get any information he desires; or if my examiner cannot give it 
to him, he will come to myself, or bring the receiver in, I give the information 
to him readily. 

3288. By communication, I mean communication by word of mouth with your- 
self? — I mean the same. I communicate with the receivers as freely as I can. 
I get letters from receivers in the country constantly, but I should add, that 
I think it better to have a record in my office of any directions that I give, 
because I found when 1 commenced to carry out the system I was subject to 
misrepresentation of what I had said ; the re ceiver afterwards would say that 
1 had told him to do so and so. From the number of receivers in my office, I 
could not pretend to recollect everything that occurred in every case if a receiver 
had full liberty to come and ask me any question as to what he was to do in any 
one case j 1 therefore thought it right to require the solicitor for the receiver to 
file a statement, or if he had already filed one, to re-enter in my book the sum- 
mons upon which he got the direction, and thus the case appears upon my paper 
before me, and I have a w-ritten record of what I directed him ; he is charged 
nothing for the re-entry. I have fouud that a much more desirable method ihan 
allowing solicitors to come and ask me questions, which was the common way 
of doing it, to the interruption of the other business in my office. 

3289. You require a written statement, which is subject to no stamp duty, and 
requires no particular form by the receiver, of the point upon which he requires 
your direction ; he re-enters the case on your paper, which is subject to no 
expense, and upon that written statement you give him a written direction? — 
When he has filed a statement, and issued the summons upon it, I allow him to 
re-enter that summons repeatedly ; it is solely for the purpose of preserving a 
r ecord in iny office of what directions I gave him, that I should not be left to the 
fallible testimony of my own memory, questioned perhaps by liis word as to what 
was done. 

3290. Is not that done in the simplest and most inexpensive form ? — ^Verv 

much so ; I believe the solicitor has 6 8 d. attendance upon it, and that is the 

entire cost. 

^ 329** In reference to the position of the tenants themselves, have you, under 
tne new practice derived increased powers of abating the rents of tenants in 
proper cases r The rule or order of the Court to which you have adverted, 
directs that application shall be made to the masters, iu respect of abatements; 
but I think that merely transfers to me the authority which the Lord Chancellor 
01 the Master of the Rolls has, and I do not think that that confers upon me any 
power that the Court had not; in exercising the authority so given to me, I feel 
inyseif controlled by the rules of the Court, and what the Lord Chancellor or the 
Master ot the Rolls would have done, if the case was brought before them. 

T the interpretation which was put upon the powers of the Court by 

Lord bt. Leonards, -when he was Lord Chancellor for Ireland, continued from 
that time to the present, that the Court has not authority, airainst the will of the 
owner of the estate, to abate the rent ? — It has ; it was so decided upon an appeal 
from the Master of the Rolls. ^ 

3293. ihat is to say, the Court cannot do more than the owner himself can do? 
— Uuue so; more especially where the tenant holds by lease, and the effect 
would be to break tbe lease without the owner’s ponsent. 

3294. Without his consent and against his consent ? Yes. 

3295. Do you hold any different rule when the letting has taken place under 
the Court .-—1 do ; I conceive there the Court has full power ; it has the right to 

release 
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release any obligation which was made with itself. In point of fact, wlien leases 
are made, they are made by me, and in my name ; I am the grantor in the lease. 

3296. You are, in point of fact, in those lettings the landlord ? — I am. 

3297. Do you work out the power in that instance, if the parties do not con- 
sent; you may discharge the tenant and seek a new tenant ? — I conceive that I 
am the landlord fro hdc vice, 

3298. The case in which you hold, or the Court holds, that it cannot acta<iaiust 
the consent of the owner, is where the tenancy is under a letting by the owner, 
and not under the Court ? — Yes. 

3299. In reference to lettings under the Court, you do exercise without consent 
and against consent the right to reduce and regulate the rents in proper cases?— 
Certainly. 

3300. What has been the practical consequence of your exercising the power 
of abating the rents ? — I think it has been most beneficial, and has relieved a 
tenant when he was under pressure : and on the other hand I have exercised the 
same authoiity when the pressure ceased of putting the rent up again ; I have 
done so constantly. During the time that succeeded 1846 down to 1S53, there 
was a great deal of pressure ; the landed interest was very much depressed; 
agricultural produce was very low, as everybody knows, and I then exercised the 
power of abating ; but afterw'ards, when war prices came, when agricultural pro- 
duce got up, I made rules that abatements should be discontinued, "either in whole 
or in part, and I put the rent back again to a reasonable and fair rate. 

3301. Either in an application to abate rent or increase the rent wdiich had 
been abated to its original standard, have the parties who are interested notice 
and opportunity to attend before you ? — Always. 

3302. Do you find the owner assist you by facts in the exercise of your judg- 
ment upon any particular case? — Sometimes. 

3303. Have you always the assistance of tlie receiver? — Always; it is almost 
always done upon his opinion. Whenever an application is brought in by tenants 
to get an abatement of rent, I make them state the circunaslances by affidavit 
which induce them to come in. I make an order then that a copy of that state- 
ment should be furnished to the receiver, and that he shall inquire, and report 
to me upon oath, whether, in his judgment, the rent payable by that tenant is a 
reasonable rent, having regard to the locality, and the price of agricultural pro- 
duce of the day; that if he has any difficulty himself in coming to an estimate 
with respect to it, he shall have power to call in the assistance of an intelligent 
farmer in the neighbourhood, or a landowner or surveyor, or any other person who 
can give him fair and proper advice, and I make that person join him in the affi- 
davit, which he transmits back to me. I then come to a decision upon whether 
it is a reasonable application, either in whole or in part. 

3304. I suppose the receiver, being generally of the class of persons you have 
mentioned, is himself able to give you the best advice upon the subject? — Almost 
always ; I have very seldom to go beyond him. 

3305* The safeguard is, having got this application from the tenant, and the 
advice from the receiver in the shape of an affidavit, the parties have the oppor- 
tunity of coming in before you and objecting, if they think fit? — Yes, and they 
can file other affidavits. 

3306. Upon those affidavits you regulate your judgment, as I collect from you, 
guarded in the way you have stated; and, having regard to your limited powers 
for letting for any term, you exercise, as a Master in regard to letting under the 
Court, the power of a prudent owner? — I do very much what 1 do with my own 
estate. 

3307* Was not one of the complaints of the old system of the Court of Chan- 
cery in regard to receivers, the very limited power of the Court, almost amounting 
to nothing, to expend money upon either repairs or improvements ? — It was. 

3308. Do you at present exercise any larger jurisdiction, in reference to the 
expenditure of money upon an estate, either for repairs or improvements ? — I do 
both ; I should say, however, that the power is linaited very much with respect to 
nnprovemenls ; it is never exercised without consent. 

33 C> 9 . With respect to repairs, you do exercise a large jurisdiction when yon 
think expenditure fur repairs is necessary? — I conceive the mode in which that is. 
done is rather by the Court than by me. It is done by a process which perhaps I 
had belter describe : if the receiver (and it is one of his duties) thinks that a 
sum of money is required for renairs. he brings in a statement before me as to it. 
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If ii is a small sum, I do not ^sitate to tell him to do it ; if it is a considerable 
sum, I then make a report upon it to the Lord Chancellor, stating that in my 
opinion it is for the benefit of the parties that such an expenditure should be made • 
that report will stand confirmed after being so many days in the office, and that 
report being confirmed, gives authority to do it. If it is a veiy considerable sum 
i direct that the report shall not be confirmed by lying in the office merely, but 
shall be moved at the Rolls. 

3310. It is brought before the Master of the Rolls entirely ^\’ith a viett- to 
notice to the parties ? — Yes. 

3311. 1 believe the report you speak of is a statement in the simplest and 
shortest form, that it is your opinion under certain circumstances that so and so 
should be expended ? — It is. 

3312. According to the practice of the Court, if nobody objects, that report 
stands confinned after a certain number of days, and you may act absolutely 
upon it?— Yes. 

3313. It is only in a special case of considerable magnitude that you direct the 
report to he specially moved before the Master of the Rolls? — Precisely. 

3314. That involves the parlies in expense, does not it? — Yes; I think it 
M ould be an improvement upon the system, that 1 should have power to make the 
order directly, instead of doing it indirectly by a report or order to be confirmed 
in the court. 



3315. 1 believe under the powers given to the Lord Chancellor by the 30th 
section of Sir John Romilly’s Act, he might by a general order empower you to 
make the order direct without sending it before the Master of the Rolls?— No 
doubt, and I think it would be better. 

3316. Therefore we do not require any new legislation, but merely that present 
legislation should be carried out if the Judges of the Court thought fit to do so. 
You have been speaking in reference to expenditure or repairs ? — Yes. 

33 ^ 7 - As to improvements, are your powers larger now', with reference to 
improvements ?— I do not consider that I have power at all to lay out money in 
improvements, and I do not think the Court has. If the parties sought to have it 
done— I am not speaking of minor or lunatic matters, I mean the ordinary cases 
of estates under the Court, at the instance of creditors — I would not sanction 
any improvement which I did not consider perfectly analogous to a repair. K 
they came before me, I would say, Tliis is a thing that is impracticable; or if I 
thought there was a feasible case made out for it, I would send it to the Master 
of the Rolls, in the same way, and direct it to be moved in the manner I have 
described. I would not take it upon myself. 

33^8. If a tenant were to represent that by an expenditure of 5 1 . an acre upon 
100 acres of land, the land might be very much increased, say doubled in value, 
should you have any authority to lay out that sum of Koo L ?— None in the 
world. 



33 1 9- Supposing that case to be brought before you, and the parties to the 
cause and the owner of the estate, upon notice appearing before you, consenting 
to the expenditure, should you have power to do it?— 1 would do it on my own 
responsibility. 



3320. Supposing the owner did not consent?-! would not do it upon the 
owner s cmisem alone ; I would require the consent of the creditors. 

. j consent, should you have full power to authorise the monev 

to be laid out.^-I should not inquire into my power ; I would do it. and I do 
notthink It would be questioned anywhere. I do not know that it bears inquiry, 
whether I have power or not. 

3322. Do you bold that consent would give you jurisdiction, whether you had 

It originally or not?— Yes, ' 

3323. In reference to accounting by receivers, are there not additional facilities 

DOW, according to the new system, for compelling a receiver to bring in his 
accmuit, and pass that account when it is brought in?-There are penalties pre- 
scribed by Lord St. Leonards rules, but I do not think there are any additional 
powers; what he did by Ins rules was, disallowing the receiver’s poundage and 
the costs of his account If the account is not passed by the time prescribed by the 
order, or when I direct it. t' j ■ 

3324. Without saying that it is 13 months, we may say substantially that a 
receiver ought to account once a year ?-He ought, if it be an estate that will bear 
the expense of an annual audit; but I have in many cases directed that it should- 

not 
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not bfi done every y^^ar, but that it should be done every second year, or every 
third year. 

3325. As a general rule, the receiver is to account once a year, is he not? 

He is. 

3326. If he does not bring in an account once a year, I believe one of the 
penalties by the existing practice is, that he forfeits his right to the receiver’s 
poundage r — He does. 

3327. And he may forfeit his right to the expenses of passing his account r 
— Yes. 

3328. In addition to those penalties imposed upon him, and the remedies in 
such cases attaching for non-attendance to the rule according to the existing 
practice, do you take any other means to compel the receiver to brino* in his 
account r — I at one time tried originating myself, or in ray office, the caliin<T upon 
the receivers to come in and account. 1 used to go through my receiver’s book 
and see whether the receiver had accounted within the time he ought to have 
accounted or not; if he Lad not, I then made iny clerk write to the receiver or 
the solicitor, if we knew him, to ascertain why the receiver had not accounted. 

I found generally that there was some good reason assigned. I found in many 
cases that I was writing to a receiver who had ceased to be a receiver lon^- a^-o ; 
that the case had been wound up. I should say that we have a very imperfect 
mode of ascertaining when a receiver ceases to be under the control of the court. 
The solicitors may get an order discharging the receiver, and if they do not b\'in<r it 
in, and enter it in my book, I have no means of knowing. There are 939 receivers 
u[)on my book. By sending over to the Recognizance-office to find the number 
of recognizances entered into, and the number that had been vacated, I ascertaiued 
that many receivers had never perfected their .security, and completed their ap- 
pointments, and that many had been discharged. It very often haopens in small 
case.s, that after the receiver is appointed, when the owner of the estate feels the 
pressure upon hinj, he comes and pays the money, and gets rid of the receiver 
altogether : that receiver may remain upon my books for 1 5 mouths, or 12 uionths 
if he has once accounted without my knowing whether be is a receiver or not. 

I went through my book, and 1 made my clerk write to every receiver. I can 
give the number that came in upon that application ; out of the large number 
written to, I found that a great many came in, and satisfied me that they were not 
receivers at all, and as to those who I ascertained were in default, I found myself 
helpless in forcing them. I have called on them frequently very much to give 
them a spur ; but they do not come in ; I feel myself perfectly helpless, at least 
practically so, in obliging them. I always disallow their poundage, and the costs 
of their account, unless they satisfy me by a very good excuse indeed why they 
have not passed their account in time ; but ihe only other mode of compelling 
theijj is by proceeding against them by attachment. That course of proceeding, 

I think, is generally much more efficiently exercised by one of the parties in the 
suit. They have full power of knowing, because my book is always open when 
a receiver has not accounted; they can ascertain when he accounted last, and 
when he ought to have accounted, and if the solicitors feel that it is the interest 
of their client, they can put pressure upon the receiver. I grant a summons 
immediately, and they issue the summons, and that receiver’s account never passes 
until he pays tije whole expenses of the proceedings which are taken to force him 
to account ; it may be an oversight ; they generally come in at once and file the 
account, and pass it. I let the account pass at once, upon the receiver paying the 
expense of the solicitor who issued the summons to compel him to account. 

3329. In such a case the estate is not burdened with the expense? — No; I 
make the receiver pay it personally. 

333 (>' I believe the parties to the cause have every facility and every means of 
compelling the receiver to account r — Yes, there is no difficulty in the world 
about it. 

3331* If the receiver does not account, they have also every facility to get 
him removed, have they not? — They have. 

3332. I believe I may say with perfect correctness that if a receiver has 
received rents and ke[)t them in his pockets, the parties in the suit have greater 
lacilitms to compel him to refund than any private owner has against his own 
agent: — Yes; they have nothing to do but to issue a summons, which is a sum- 
mons calling upon him to show cause why an attachment should not issue against 
him for not accounting. Upon my giving a certificate, the parties go for a side- 
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' him, and upon the production of the absolute order against him at the Rolls 

SjMayiSsG. he is removed at once. 

3333. He is committed into custody, if you can catch him, for not passing his 
account, and the very fact of an application to remove him would show that lie has 
been guilty of a breach oftheRollin that respect? — Yes -, I am speaking very much 
with respect to the old practice, because I suppose, from the feeling or the impres- 
sion which has gone abroad with respect to receivers, this Committee will be 
surprised to hear that I never yet have gone that length in respect to any receiver 
who has been appointed since 1850. The summonses issued from my office to 
compel receivers to accountfrom the 1st of January 1851 down to May 1 856 were 
51 only; that number spread over the period from 1851 to 1856, applying to 
700 or 800 receivers, is not a very large number when you take into account 
that the default may arise from neglect; from a slip without the least itention 
of doing wrong. The number of summonses was, as I say 51, and I do not 
think that I granted a do2cn certificates. I am not sure there was more than 
one or two attachments issued since 1 851 against receivers for not accounting. 

33.84* Can you tell the Committee, in point of fact, in your office, the amount 
of money, if any, that has been lost since 1851 by the default of receivers in any 
shape; for instance, the receiver not having paid in the money which he has 
received? — I do not think there has been lost in my office since 1851 ; 
I never heard of it, and I do not know any one case of a defaulting receiver 
since 1851. 

3335* Now, as to the payment of the funds in the receiver’s hands, I believe 
the practice is, if there is a balance in his hands you make an order upon him 
forthv.itli as to how the balance shall be disposed of ; that is, if there is no par- 
ticular order of the court to apply it in any particular way, you direct that it shall 
be invested for the benefit of the parties ? — Yes. 

3336. It may happen that there are what are called continuing orders ; that 
is, court orders, either the Master of the Rolls in his court, or the Lord Chan- 
cellor in his court, has made an order that the receiver shall apply the rents, as 
they reach his hands from time to time, in a particular way ? — Or that he shall 
pay one demand ; there not being a continuing order, the court may have made 
an order that the receiver shall pay such and such a demand. 

3337* If tihe rent of the estate is subject to a jointure of 500 /. a year, that 
being payable from time to time, the receiver would apply the rents in payment 
of the jointuress’s demand ? — Yes ; if an order is obtained for the purpose. 

333^- Or in the payment of any other demand, or in the payment of arrears 
of interest upon incumbrances? — Yes. 

3339* It may happen that the receiver does not receive more rents than are 
required to meet the periodical payments, and therefore he may not, during the 
course of the year, have any balance in his hands, being subject to orders to 
nppiy the money r — J think that is so in the majority of cases now. 

3340. The parties look to that as best serving their own interests, preventing 
an accumulation of interest on the demands; but supposing at the end of the 
year the receiver has a balance of any considerable amount, as to which there is 
no order directly applicable, you make a minute upon his account that he shall 
invest the money for the benefit of the party ?— Yes ; within a fortnight. 

3341. If the receiver does not obey the order in that respect, is it not open to 
any of the parties to apply for a certificate for an attachment to attach and remove 
him ? — Yes. 

3342. Supposing the receiver turns out not to be solvent, they have a right to 
resort to the securities that he gives by his recognizances ? — They have ; perhaps 
I should add that there is a further penalty upon the receiver if he does not 
pay the money, if the order be to pay, or invest it within the time that is 
prescribed by my order ; my examiner has strict directions, when his next account 
comes in, that the first inquiry he shall make is what has become of the balance 
upon the last account. He look.s to the date of the vouchers if the payuient 
Mas to an individual, or he looks to the certificate of the accountant-general as 
to the date of the lodgment, and if it is a day behind the time within which he 
was directed to lodge it, the receiver loses his fees upon the next account) and he 
IS charged six per cent, upon eveiy shilling that he has kept in his pocket from the 
time that he was ordered to lodge it until the time that he paid or invested it. 

3343* The result of all these checks and safeguards which now exist date from 
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1851 to 1856 ; are you in a position to state that subsianlially there has been 
no money lost by the default of receivers ? — I do not know of any. 

3344. I also gather from your evidence that during the time you have been 
acting as Receiver-master there has been a gradual reduction in the number of 

receivers appointed ; that is, the number has been less each successive year? 

I cannot say that there has been a reduction of the number in mv office, because 
ihev have all come into it ; there are less each year. 

3345. Your powers are very considerably limited in reference to the value of 
(he tenancies that you can create in minor and lunatic matters; would you con- 
sider, in regard to the appointment of receivers by judgment creditors, or incum- 
brancers, that it would be wise and expedient that the Masters in the Court of 
Chancery should have power to let for 14 or 2t years with the Incumbered 
Estates Court in existence. 1 refer to an absolute letting not depending upon the 
cause, say fur 14 or 21 years ? — 1 speak with considerable diffidence upon that 
point. 1 know that my opinion differs from the opinion of a great many persons 
for whose opinions I entertain the greatest respect. My opinion is, that it would 
not be desirable, or if such a pow'er existed, it would not be judicious or proper 
to exercise it. In the first place, I think it is a very bard measure with respect 
10 the owner, If you take his property out of his hands to manage it for him in a 
suit; perhaps he may get over bis difficulty; he may clear his estate, and the 
receiver may bo discharged in a year, or two, or three. If he does, and you give 
him back his estate burdened with tenancies which he probably would not like, 
it is a strong measure against him. In the next place, if the owner cannot redeem 
the estate ; if it is to go to sale, I am quite persuaded that the value of the pro- 
perty is depreciated, whether you sell in the Incumbered Estates Court or in the 
Court of Chancery. We know perfectly well that the purchaser would rather 
have the land without leases upon it, and then he might please himself. 

3346. Mr. E. Ellice.'] As .53 receivers have only been appointed for the pro- 
perty of infants, and one for the property of a lunatic, out of 939 receivers 
appointed in your office, and as it appears in evidence before the Committee, 
that including those 939 receivers, there are altogether 2, 45(1 receivers, acting 
nominally or really, in all the Master’s offices in the Court of Chancery, the Com- 
mittee may presume that upwards of 2,000 of those receivers have been appointed 
in suits of mortgagees, judgment creditors, and annuitants, or the holders of tithe 
commutations ? — I do not think that that is a legitimate deduction from it, for this 
reason, that there are much fewer receivers in minor and lunatic matters in my office 
than in the offices of the other Masters. I should say that any other Master’s 
office would show a greater number of receivers in minor and lunatic matters, 
because I liave not been long in the Court of Chancery. The Court of Exchequer 
had no minor or lunatic matters, and therefore none of the old receivers in my 
office could be in minor or lunatic matters ; they could only be so as to appoint- 
ments since 1851. 

3347. All appointments of receivers since 1851 to the property of lunatics or 
minors must have been made in your office ? — They must ; I should say they 
must with a slight qualification, which I may perhaps mention. I have found in 
one or two cases in which a receiver has been appointed in minor matters that the 
parties agreed upon a particular receiver whose name was submitted to the Master 
who had the administration of the minor’s estate, for I have not that; I mean 
the administration of the property altogether ; I have merely the management 
of his landed estate. "When the first report is made by one of the other Masters, 
he may say, “The parties agree that such and such a person, probably a rela- 
tive of the family, should be receiver;” and there is then a reference to appoint 
a receiver to me. 

3348. Whatever mav be the proportion of receivers for lunatics’ or minors’ 
property, is not the larger proportion of the receivers appointed, as I said before, 
in suits of mortgagees, judgment creditors, and annuitants, or holders of tithe 
commutations ? — Yes. 

3349- As a receiver would not be appointed unless under very exceptional and 
especial circumstances in any of those cases in England, would not an assimilation, 
of tlje practice in this respect in Ireland, with that of England, remove one of the 
t^bief causes of litigation and expense in the administration of justice in the- 
Court of Chancery in Ireland ? — I have no doubt in the world that the more you 
diminish the number of receivers the better. I think it is a most expensive mode 
of managing an estate, and I should be very glad to see it diminished. 
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3350. Have not many of the causes which gave rise to the system of appointincr 
receivers on the application of a creditor of landed property in Ireland, been 
removed by the facilities given to creditors for the irmnediate recovery of their 
claims by the institution of the Incumbered Estates Court? — I think they have- 
but I think that a great number of the receivers have been brought into my office 
latterly, from the very fact of there being a sale in the Incumbered Estates Court • 
they have come in for the purpose of appointing a receiver to take the ad interim 
rents. 

3351. Those receivers would only be appointed until the estate was sold and 
the proceeds distributed ? — They would cease to be receivers when that* was 
done. 



3352. For a short period receivers would be required in those cases?— From 
the evidence I have heard here, and what I have read of the evidence that 
depends upon what you call a short period ; it w'ould appear that in the Incum- 
bered Estates Court now it will probably be some time before a sale can be com- 
pleted, and the funds distributed. 

3353. In all those cases receivers would only be appointed while the claims 
were put in order, and satisfied by the distribution of the proceeds of the sale r— 
Certainly. 

3 . 3 . 54 - Would it not, in your opinion, be better at once to sweep away the 
system of granting receivers in ordinary cases of claims upon landed estates in 
Ireland, than to attempt to find remedies for the abuse, expense, and delay of the 
system of which complaint so often has been made? — I think in many cases it 
would, but I think in many cases you cannot dispense with the appointment 
of a receiver without doing great injustice. 

3355 - Those cases would be especial cases, and not the ordinary cases of claims 
upon landed property? — They would. 

3356. Mr. Whiteside.] Would you be surprised to hear that there are only 
l- receivers in lunatic matters, and 57 in minor matters ; do you know how that 
IS ?— I have not the least idea ; I am quite sore that what Mr. King says is correct ; 

I knowi that tiiere is not a more correct officer in the court. * 

33 . 57 - Chairman.] Your view, I collect, is, that in order to mitigate the evils 
which flow ii-om the system of receivers, it does not require so much an alleratiou 
ot tile present practice as to facilitate the sale of an estate ?— I think so. 

3358. In fact, a judgment creditor now cannot get a receiver otherwise than 
by a suit which he institutes for the purpose of having a sale?— He cannot, 
lint under the late Mortgage Act he can get a receiver upon a judgment without 
tlie slightest difficulty ; he has nothing to do hut to register the judoinent, and 
he can get a receiver upon it. 

3359 - In tlie suit which a mortgage creditor institutes under the statute, he 
prays a sa e of the estat^ does not he i-He does, unless the sale is going on in 
the Iireunibered Estates Court, and lie requires an ad interim receiver. 

3300. VV hat I called your attention to was, that in his suit he prayed a sale, 
and you gave him a receiver as a relief incident to the sale, to catch the rents in 
ti:e meamirae, or that you mitigated the evil pending the sale?— Yes. 

3:jhl. Have you made yourself acquainted with the course of practice in this 
country, in reference to the appointment of receivers r~I have partly done so, so 
tar as I could, and had the opportunities. I have employed part of the time since 
in England" endeavouring to make myself acquainted with the system 

3362. I believe with tliat view you went to the offices of the Court of Chan- 
cery here, and availed yourself of the means of information tliat were tlien placed 
r been educated under 

wW, rL ■ f '' ° I went to ids office, 

I calleH I, '"S ; he was not at home, but 

ildrf eferk • /'‘Shards, and he put me in communication with his 

u nl r; 7 l f iar as I had time, tlie practice in England. 

33 l am speaking now of practice and procedure; have you been able to 

a^rnrocedure P™‘=®dure and L Irish practice 

a good deifl rfinfo^aS.’ " ‘ '■* ^ 

3364-1° reference to the, procednie, of the two , courts, can vou inform the 

!irtmsseli"' "The 7 ,='“'l>Jd. according to such means of inibi-matlon-as ■ 

you possess-r-Tbe pioceedings m the Masters' Office, here at present are very 

' . much 
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much the same as in Ireland ; I am not speaking now of the practice under the 
New Pi'oceduve Act; theie is very little difference indeed between the practice 
as it existed in the offices of the Court of Chancery in Ireland previous to the 
late Act, and that in the existing Masters’ Offices in England. 

3365- altered system, I collect from you, would be a superior svstem 

to the one at present existing in the Masters' Offices in England?—! have no 
doubt that all the advantages which we liave in the management of estates in Ire- 
land, under the present rules, are advantages over the systetn as it exists in 
England. 

3366. M'ith regard to the expense of those proceedings? — I think the expense 
is double or treble. 

3367, Which is double or treble r — The expense in England is, in my opinion. 

336S. Mr. W/iiieside.] The expense of what?— The management of an estate 

under a receiver, and the cost of passing the receiver’s accounts. The co->t of the 
appointment, and everything connected with it, in my mind, is double or treble. 

3369. C/minnan.j Is that according to the former practice, or the new prac- 
tice? — lam not sufficiently intimate with any Cliief Judge with whom I could 
take the same liberty as I did with Master Richards ; but so far as I have been 
able to form an opinion, the established expenses now under the new courts are 
double or treble nearly what tiie expense is in Ireland. 

3370. Sir E. Perry.] What do you call the new court? — The new Vice- 
Chancellor’s Court. 

3371. C/iairi/ian.] The new court established under Lord St. Leonards’ Act? 
— Precisely. \Ve will take, for instance, the pussing a receiver’s account ; that is 
a very simple process, in which the expense may be compared the one with 
the other. I have here Mr, Williams' book upon the practice of the Court of 
Chancery, to which he appends a schedule, in which he gives a bill of cost.«, taxed 
and approved of, as the proper costs of the pa.ssing of a receiver’s account ; the 
account was but about 20 folios in length; the amount of the rents accounted for 
was 782 /. 10 5., and upon that account the receiver’s costs were 12 /. 45. 5 d. 

3372. For passing the account? — Yes ; tlie receiver’s costs were 1 2 L 4s. 5 d., 
of which there was only 5/. 2S. gd. out of pocket, the balance of 7/. i s. Sd. 
being the solicitor’s profit. In addition to that, ilie costs of the plaintiff, who is, 
always entitled to attend upon the passing of the. receiver’s account, were 3/. 45. 
paid out of the rents, and one defendant is always allowed to attend upon the 
passing of the account; that defendant is pretty much selected, I believe, by the 
-Master’s clerk; his costs were 3/. 4 s., so that the costs of passing tliat account 
came to 18 L S2s. ^d. The entire costs of passing a similar account in point 
of length and for the same amount of rents in Ireland, would be 5L 105. 

3373* You are aware that, according to the law of Ireland at present, it a party 
has a mortgage, he mav obtain the appointment of a receiver in eiiheroftwo 
ways, either if the interest is in arrear, by applying for a receiver to keep down 
the interest by the statute of the reign of George the Third, or by instituting what 
we call a suit for foreclosure and sale, praying an ad interim appointment of a 
receiver ? — Yes. 

3374- In England tlie law is, if the mortgagee has the legal estate, and he can 
enter into possession, the court does not assist him by the appointment of a 
receiver, but allows him to enter into the actual receipt oi the rents, if he pleases ? 

1 hey will not appoint a receiver for him if he can go into possession himself. 

3375- Practically, in your office, in reference to the statute passed in the reign 
of George tlie Third, enabling the mortgagee to obtain a receiver when his interest 
ts m arrear, have you known any instances of receivers being appointed under 
that Act? — Yes. 

337b. Have you known many instances r — I cannot tell how many, but there 
have been a good many. 

3377- Bearing in mind the answers which you have already given, ihat you 
consider the appointment of receivers a very great evil, do you think it would be 
wise or expedient to repeal the power of the mortgagee as to the appointment of 
a receiver to keep down his interest? — I think you might do a good deal of in- 
jDstice in that case and many otliers, by depriving them of the right ol having a 

3373. Do you consider you would do injustice in a case in which the mortgagee 
had the legal estate, and power to go into actual possession ? — Every person 

HOWS that a man who goes into possc.ssion puts himself in the greatest possible 

‘^•34- K K 3 difficulty ; 
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difficulty ; to account as a movtongee in possession is a thing which very few men 
will subject themselves to if they can avoid it. 

3379. Mr. Whiteside^ They will cast the responsil)ility upon the Court of 
Chancery of managing the property for them, and escape the reeponsibilitv that 
would be entailed upon them if they undertook to manage it themselves ?-lThat 
they do, precisely as every man does who is appointed a trustee by a will or 
deed ; generally his first coarse is to file a Bill, and bring it into Chancery. 

3380. Chairman.'] Recollecting in addition to the power of appointing a 
receiver to keep down tbe interest, that the mortgagee has the riglit to institute 
a suit praying a sale, and incidentally to that sale, to get a receiver appointed 
ad interim to receive the rents ■, would there be any injustice in drivino- the mort- 
gagee whose interest was in arrear either to go into actual possession himself or 
to institute a suit praying a sale ? — I think he ought to be driven to sell if he can • 
if he has that alternative no one will pity him; if he is subjected to the necessity 
of going into possession, and being obliged to account as a mortgagee in posses- 
sion. 



3381. What injustice would flow to a mortgagee by repealing the Act of 
Geo. 3, which enables you to appoint a receiver for interest in arrear ? — I was 
not alluding to that case so much as to the cases of persons wiio have limited 
incomes dependent upon the interest of money; they would have no means of 
immediately getting their interest paid if they are obliged to sell ; they may be 
kept a very longtime out of their money ; I am speaking of cases of those persons 
who have very limited incomes dependent altogether upon the interest of money 
either lent upon mortgages or annuities chargeable upon land. 

3382. Looking even at the particular case you have put, would not the incon- 
venience, to a large extent, be remedied by the power of presenting a petition for 
sale ? — I quite agree with you, that that is a much preferable thing. 

3383. Getting an ad interim receiver appointed, incident to the sale? — I quite 
agree in that, i think tiie Mortgage Act was a very mischievous one, and the late 
Act making judgment mortgages was more mischievous still. 

3384. Under the Mortgage Act, the petition is presented solely for a receiver? 
— Yes; for a year and a half’s interest. 

3385* Whiteside^ Are you speaking of the iiih k. 12th of Geo. 3, c. 10? 

rhe Act enabling a mortgagee to come and get a receiver appointed for a year 
and a half’s interest. 



3386. Chairman.] Y'our view would be, that it would be a matter of sound 
policy, and not a great matter of public inconvenience, to repeal that Act?— 
I take it that the public generally would be benefited. I was adverting merely 
to the question of whether you would inflict individual hardship. 

3387- The mortgagee then, I collect from your evidence, according to the Irish 
practice, whether he has got the legal estate with the right to enter into actual 
possession or not, has the right to institute a suit for sale, and as incident to that 
sale to have a receiver appointed r — Such a jurisdiction has grown up in Ireland ; 
has existed for years, and is always acted upon. 

3388* And of course carries with it an amount of inconvenience and public 
injury?— It does. 

3389* regard to the very large experience which you have had both in 

the Court of Chancery and in the Court of Lxchequer, would you consider it to 
be an expedient .step to deprive the mortgagee of the power that he has of having 
a receiver appointed incident to the sale, and drive him in every case if he sought 
to keep down his interest by the rents to go into actual possession ? — I think if 
you cau gu’e him the facility of getting a sale in any reasonable time, I would 
deprive him of the right of getting a receiver at all. I think the right that he 
acquired of getting a receiver is really incident, if he has any right, to the delay 
T ^ sale through the ordinary medium of the court, and 

1 think It he has power to go into actual possession of the property he ought to 
be obliged to do that, and not be allowed to get a receiver. ‘ 

.. That is, if he has the power of going into actual possession, if yo“ 

facilitate Ins remedy by sale, you think it would be wise to deprive him of the 
posyer of having a receiver pending the sale ?-I think it would be for public coo- 
venience, but 1 think he would feel very likely a hardship, at least there are cases 
in which be would. ^ 

3391- yilh regpd to mortgagees generally, is it not the fact that in the larger 
number of cases the mortgagees have not the legal estate, and therefore not the 

right 
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risht to go into actual possession r — I do not know any case in v;hicb they do not 
onj-inally in the Bill state some outstanding term, or something of that kind, 
which deprives them of the power of doing so ; they may be stopped if they bring 
an ejectment. 

3392. Mr. Deosy-I Is it the rule in Ireland that the mortgagee is entitled in a 
foreclosure suit, as a matter of course, to get a sale ? — I think notj he must 
always make out a case for it. 

3393. In addition to that, is not the mortgagee obliged to show that he cannot 
have a sale speedily, and tliat Ills interest is in arrear before the Coui t will grant 
a receiver ? — Always. 

3394. Chairman!] And he is also obliged to show that there are impediments 
to his going into actual possession ?— There are very few cases in which he cannot 
state that with perfect truth. 

3395. Mr. Deasy.] In an application to the Master of the Rolls fora receiver, 
is it not now the practice that the mortgagee is required to show by affidavit to 
the Court that there is a practical necessity for his obtaining a receiver? — Certainly, 
he will not get a receiver unless his interest is in arrear, or the fund is likely to 
be lost by reason of an ejectment for non-payment of rent ; he is obliged to show 
that he has scanty security for his money. 

3396. Chairman!] From your large experience in Ireland, is it generally the 
case that a mortgagee has not the power of going into actual possession ? — I think 
it is; I think the owner could in 99 cases out of 100 turn him round, by setting 
up an outstanding legal estate of some kind. 

3397. The affidavit slates that as one of the reasons why he asks for relief, by 
the appointment of ati ad inlerim receiver pending the sale? — Always; you 
uniformly find cltarges of that kind stated in the bill or in the petition. 

3398. Would you cmisider it a matter of wise policy, in reference to mort- 
gagees who are thu.s deprived of the power of going into actual possession, to 
deprive them also of the right of having a receiver pending the sale ? — I think 
not; at least it would be subject to some qualification. I think probably the 
public would be benefited by such a thing, but it would occasionally inflict indi- 
vidual hardship. 

3399. Mr. Whiteside.] Seeing that 'there is a mortgage, and that there must be 
a sale if you give power to direct the sale to occur in the first instance, is not all 
the difficulty obviated? — If it is practicable, I perfectly agree with you; the 
difficulty in that case is to ascertain that there will ultimately be a sale. 

3400. You were speaking, as I understood you, in answer to the Attorney- 
general, of a case in which there is a mortgage for a certain amount, where the 
mortgagee prayed a sale, and you thought there must be a sale in tliat case? — I 
think the court cannot determine whether there will be a sale, until they see the 
title; the court must inquire whether they can sell or not; and if they can sell, 
then, I agree that it should be at the earliest time! 

3401. I understood you to be speaking of a case in which there is a mortgage 
upon an estate, and a bill filed by ttie mortgagee praying a sale? — Yes. 

3402. In 99 out of every 100 of such cases will not a sale take place? — I 
think so. 

3403. If you give the court the power of sale, and they ascertain that it must 
take place, I anticipate taking the accounts and other proceedings in the cause to 
direct'that sale to take place in the first instance which now takes place in the 
last instance ; what necessity would there then be to appoint a receiver ? — I think 
It would he very desirable to retain power in certain cases to appoint a receiver. 

3404. Chairman.] Upon the subject of mortgages, your recommendation 
▼ould be to repeal the Mortgage Act, and to deprive mortgage creditors who 
have the right to go into actual possession of the power to appoint a receiver 
lading the sale. You would facilitate the sale as much as possible, and leave 
toe power to appoint a receiver, subject to the control of the court where the 
mortgagee cannot go into actual possession ? — You quite express my opinion upon 
the subject. 

3405* I will now pass from mortgages to judgments. You are aware that, in 
esrrying out the recommendations of the Receiver’s Committee, one of the 
alterations of the law is, that a judgment is no longer, in Ireland, an assignable 
securi^ ? — Jt is not since that Act passed. 

. .3400. It is no longer assignable, so as to convey the legal iutei'est of the 
ju gmeni to the assignee ? — I mean that. 

®- 34 - K K 4 3407* The 
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4. Li/h, Esq. 3407 - The Act of George II. has been substantially repealed, as to the mode in 
which judgments are to be recovered ? — Yes. 

« May 1856. 3408. That recommendation of tlie Committee has been carried out by the Act 

which passed in 1849, by which the rights of judgment creditors were further 
limited, and especially by limiting tlie right to appoint a receiver, where the 
demand did not exceed 150^. ? — Yes. 

3409. You, I believe, think that was a beneficial alteration of the law ?— I do. 
certainly. 

3410. Coming to the Act of 1850, the 13th & 14th of Victoria, chapter 29, 
the application of that Act is this, that a judgment before the passing of that Act 
was a floating charge, when once it was recovered upon all the property of the 
judgment debtor?— It was. 

3411. And, consequently, if at the time of the judgment being recovered, the 
judgment debtor bad any land, or interest in land, or if he acquired any land 
afterwards, the judgment, ipso facto, became a settled charge upon that landr 
—Yes. 

3412. I believe that Act remedies that state of things, in one respect, that the 
judgment is now no charge upon land ? — None in the world. 

3413. You may make it a charge, by what is called registering ? — Yes. 

3414. That is, you make an affidavit, stating the recovery of the judgment, and 
stating that the judgment debtor is the owner of such and such lands, namiog 
them j and you register that as a mortgage in the Registry Office r — Yes. 

3415. In that way the judgment becomes a charge, not upon ail the lands of 
the debtor, but only a specific charge upon the lands named ? — Yes ; those lauds 
named in the affidavit. 

3416. It is in that respect that mortgage suits are now instituted by judgment 
creditors ? — It is. 

3417. Is not the suit of this character : the judgment creditor institutes a suit 
by petition, under the 15th section of Sir John Romilly’s Act, in the Court of 
Chancery, and he prays a sale of the land upon which his judgment is a mort- 
gage? — He does. 

3418. It must be a suit, as I collect, from you praying for a sale? — It must, 
unless he has taken proceedings for a sale already elsewhere, and then comes for 
a receiver as merely incidental to the sale. 

3419. He must come, as respects the suits he institutes, for his mortgage, or he 
must have instituted a suit in the Incumbered Estates Court for a sale f— 
Yes. 

3420. Mr. Whiteside.'] Suppose, in the case you have mentioned, that there 
was 18 months’ interest due, would you give a receiver in the case of a mortgager 
Y’es; as mortgagee the party would be entitled to it. 

3421. Chairman.] In both cases he gets a receiver, not as having a judgment, 
but he gets a receiver as incident to the sale for which he applies as a mortgagee? 
He does. 

3422. There is no limit, in that respect, as to amount ; it is no matter what 
his judgment is? — No, the smallest sum, as well as the largest, under the Act 
entitles him to the relief. 

3423. In the Incumbered Estates Court, at present, a judgment creditor, 
whellier he is a creditor by mortgage or under the old law, having a charge upon 
the estate, may institute a suit, by petition, to sell the estate, no matter what the 
amount of his charge may be ? — He may. 

3424. Having regard to your great experience, will you state whether, in your 
view, it would be wise or expedient in any way to deprive the judgment creditor 
of his right to the appointment of a receiver, or to limit that right in any par- 
ticular ? — In no case would I give the power to appoint a receiver where it was 
perfectly plain that the expense of the management of the estate would exceed 
the amount of interest due to him, so that he could never be benefited in any 
way by it, which is frequently the case at present. There are many cases of 
receivers in my office at this moment in which it is quite impossible that the 
plaintiff in the suit can ever get a shilling out of the rents. 

3425. Mr. Whiteside.] Who gets them ?— .The solicitors. 

3426. What is the smallest sum tor which you have seen, under a perversion of 
the Judgment Mortgage Act, to which the Right honourable Gentleman lent his 
assistance, a receiver appointed r~I cannot exactly recollect now, but I have seen 
many oases in which the demand was not more than 20 1 . or 30 1. 

342;. Do 
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3427. Do you agree in the principle of the Bill which bears my name in 
reference to tliat subject ? — I was going to say that I agree with the principle of 
your Bill ; that tlie limitation ought to be with regard to the rental of the estate, 
and not with regard to tiic .amount of the incumbrance. 

3428. You are aware that my Bill provides, that no receiver shall be appointed 
over aiw property the rental of wliich does not amount to 200 1 . a year. Do you 
Uiink tlWis a rcasoivalile limit?— I think it is too much. There are many cases 
in which the creditors -will not get the fruits of their judgments, or the annual 
fruits of their incumbrances, if your limitation is adopted. 

3429. Would not that limitation e.xempt a great number of estates in Ireland 
from the paternal niamigement of the Court of Chancery? — No doubt it would. 

3430. Would the other limitation of 150/., snggested by a Member of the 
Committee, likewise exempt a great many, supposing it was not created by mort- 
»a<£e ? — No doubt eitiier limitation would reduce the number of receivers very 
much. 

3431. Your view would lie, in accordance with the Bill, not to 
limit the right by the amount due to the judgment creditor, but by the rental of 
the estate:— I think that would he the besl plan; I think the hardship is 
enhanced where tlie party has a small demand and the estate is large. I cannot 
conceive why a person with a small demand should not liuve the same power of 
realising his right to that demand against real estate that he would have against 
personal estate. The limitation ought not to be, in my mind, the amount of the 
debt, but tlie amount of the fund out of which the debt is to be got, so that they 
wlio sue can benefit? — I think it would come as nearly as possible to what I 
have said, that it should not pass the point at which it is perfectly plain that the 
creditor never can get anything, and that the whole proceeding is merely for 
costs. 

3432. Mr. With respect to the liniilation of the amount, allow me to 

suggest one class of’ cases; would not the limitation of the amount to 200/. a 
year operate injuriously and unjustly in annuity cases, and iu many instances in 
the cases of jointuresses ? — -Most distinctly ; there is one class of cases in which 
I think the limitation not only ought not to be made, but the Legislature have 
no right to do it; that is the case of titlie rentcharge. A clergyman made 
a bargain with the Legislature that he would give up 25 per cent, of his income, 
provided he had facility for recovering the remainder; the only method of 
recovering, as against the party not in possession, but liable, is by getting a 
receiver. If you measure his right to have a receiver by the amount of his 
demand you exclude liim. Very many of the receivers in my office are 
appointed for cases where there is not more than 10/. or 12/. due to a 
clergyman. 

3433. Mr. Whiteside^ Do not you observe that power is given by a clause in 
the Bill which bears my name, still to appoint a receiver in certain excepted cases 
which are under the limitation? — I do not think you oitgbt to give the court a 
discretion in such a matter. I am speaking now of tlie case of a clergyman 
whose tithe rentcharge is due to him ; I think the Legislature has no right, after 
the bargain they have made with that clergyman, by the Act which abolished tithe 
and converted it into rentcharge, giving up 25 per cent, of his income to leave 
it in the jurisdiction of any court to say that he shall not have a right to recover 
bis demand. 

3434- Unless you give him another remedy which is equally efficacious ; the 
Legislature made no bargain that a receiver should be appointed ? — I quite agree 
with that. 

3435- C/iair?nan.J Is tiiere any other limitation which you would suggest ot 
the right of a judgment creditor to have a receiver, than that which you have now 
suggested? — I do not know of any now. 

3436. In fact, if you deprived the judgment creditor altogether of the right to 
have a receiver, pending the sale, you might very materially injure existing 
securities? — No doubt, so long as judgments continued to be assignable securities, 
find ffie ordinary mode by which money was raised in Ireland, Lord St. Leonards 
considered that the habit of the people stood very much in the way. He 
attempted to limit the rights of judgment creditors, and he wanted to have them 
registered every five years, but he could not accomplish it. 

3437* Mr. jDeasj/.] Is it not the case that an annuitant or a jointuress has 
practically no mode of enforcing the payment of arrears, except by the appoiot- 
0-34- L t roenb 
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Lille, Esq. ment of a receiver r — I think that is another class of persons who would suffer 

the greatest possible hardship if they were deprived of the appointment of a 

S May 1856. receiver. 

343S. Ckamnan.'] In addition to an annuitant and a jointuress having no other 
efficient remedy than the appointment of a receiver, there are, I believe, a number 
of estates so circumstanced that the interests of all parties require that the estates 
should be under the control of receivers? — Yes. 

3439. For example, interests created by short continuing charges to be paid 
from year to year, and from day to day, some of the receivers in the Court of 
Chancery are in cases of that character? — Quite so. 

3^140. Can you furnish ihe Committee with a return stating the nature of the 
demands in your office, in respect of which receivers have been appointed, and 
the amount of those demands 1 — I will furnisli the return as nearly us 1 can ; I 
can give a statement of the receivers, classified into three heads, as to amount 
of rental of the lands. Of the 742 receivers that have been appointed in my 
office since the year 1 850, 85 are over estates the rental of which does not exceed 
50?.; 120 are over estates the rental of which does not exceed 100/.; 162 are 
over estates the rental of wliich does not exceed 200 1 . ; and the remainder, bein<»^ 
375, are over estates tiie rentals of which are above 200 /. 

3441. Mr. Whileside.^ Therefore the number of receivers would be limited 
under the operation of my Bill, to 375 ? —Under your Bill there would have 
been only 375 of those receivers appointed out of 742 ; I can also give the 
average rental. The average amount of the rentals over which tlie receivers are 
now acting in my office is 463 ?. a year ; the amount of rental over which re- 
ceivers have been appointed since 1850 and not since discharged, is 307,509 I a 
year ; I do not include in that any estates but those over which receivers have 
been appointed since 1850. 

3442. Mr. /Vhiteside.] Have you included the old receivers in those figures? 

—No. 

3443. Could you get the total of the rentals which are not included in the sura 
you have mentioned? — I dare say I could get an approximation to it ; but I do 
not think I could give it very correctly. 

3444. Sir J. Graham.'] Can you give any notion of the acreage over which the 
receivers are appointed ? — No. 

3445. Not even in your own office ? — No ; the means that enables me to arrive 
at the rental is, that the receivers are obliged to give security in double the amount 
of the rental. You have only to go to the Recognizance Office, and there you will 
find the amount of the rental. 

3446. Mr. Whiteside.] Is it not the fact that estates to double the amount of 
rental over which receivers are appointed, are tied up by recognizances?— 
Certainly. Every receiver must give security by recognizance in double the 
amount of the rental, by himself und two sureties. 

3447. Then if the rental under receivers is half a million a year, there is a 
rental to the extent of another million a year affected by the recognizances of the 
sureties ? — I do not think it amounts to that. 

344 ^' ^if . Graham.] Must the recognizance be a charge upon real estate ? — 
They should be a charge generally upon real estate ; but I do not think every 
man who gives security by recognizance, is possessed of real estate ; the form 
is that he swears he is worth so much over and above all his just debts and engage* 
ments ; and he may consider tliat oath satisfied by the possession of that sum in 
personal estate. 

3449* jDeasy.] Is it not the rule of the court that the surety must be 
possessed of real estate ? — He ought to be. 

3450 - Do you remember Lambert’s case, in which Master Brooke rejected a 
secuiity for the receiver because he possessed only personal property ? — Yes; we 
are bound to require it if the parties object. If the parties object and say, “ This 
man has only floating property, personalty that he may spend to-morrow,” we 
are bound to see that he has property to which the recognizance will attach. 

34 . 5 '- Mr. PFhileside.] Does not the recognizance ride over the whole estate? 
— Yes. 

3452. Therefore, if the owner required to sell hfs estate, it stands in his way, 
and until the Chancery suit is wound up, he Cannot sell ?— No. 
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MEMBERS PRESENT. 



Mr. Attorney-General for Ireland. 1 
Sir James Grahani. 

Mr. De Vere. 

Mr. William Fitigerald. I 

Mr. Macartney. j 

Mr. attorney-general FOR 



Sir Erskine Perry- 
Viscount Monck. 

Mr. Whiteside. 

Mr. Henley. 

Mr. Henry Herbert. 

IRELAND, IN THE Chair. 



TJ)e Right Honourable Abraham Brewster, called in ; and Examined. 

3453. Chairman.'] YOU are a member of the Irish Bar ?— Yes. 

3454. And one of the Commissioners who concurred in the report upon the 
Incumbered Estates Court? — Yes. 

3455. 1 believe yon also have had very large experience in the Conn of 
Chancery, and are thorougfily acquainted with the procedure of the Incumbered 
Estates Court and its operations? — I have had some practice in the Court of 
Chancery ; I cannot say tliat I am thoroughly acquainted with the proceedinjis 
of the Incumbered Estates Court, save such information as I acquired as a Com- 
missioner ; I took all the trouble in my power (it is impossible I could have taken 
more), to make myself master of the subject. 

345'-^‘ ^ on have a general knowledge of its operations? — Yes. 

3457; ^ oor practice In the Court of Chancery has enabled you to form a jurlg. 
Rwiit of the old system, and the new system under Sir John Romilly’s Act ^ — 
Certainly. 

345h. Pait of the recommendations of the report of the Commissioners is (I do 
not protess to give the words), that a court should be continued in Ireland for the 
sale of incumbered estates, vested with the present power of the Incumbered 
Estates Court to give a Parliamentary title ? — Yes. 

3459- You concurred in that recommendation ? — Most entirely. 

3460* From what you have heard since, and know upon the subject, have you 
any reason to alter the opinion you then concurred in ? — None whatever. 

.3461. It was part of the recommendation of the Commissioners that this 
tiibunal, whatever it should be, whetiier a continuance of the present court, or a 
new court, should also be vested with pow’er to give a Parliamentary title upon the 
sale of unincumbered estates ? — Yes. 

3462. In other words, that there should be a court with authority to give a 
Parliamentary title to a purchaser upon the transfer of land in Ireland, under the 
judicial sales? — Yes. 

3463. That is embracing both classes of estates, whether incumbered or uuin 
cumbered estates ? — Yes. 

3494. You are one of the Commissioners who concurred in that view? — Yes. 
3495* Have you had since any reason to alter the opinion you so formed ? — 
None whatever. 

3496. Do you think it is expedient still that there should be a tribunal having 
diat power in Ireland ? — I do. 

. 3467. Will you be good enough to state to the Committee the reasons which 
induced you to form the view that the powers of this court should be enlarged to 
include uniocumbered estates? — There are many reasons; but one .appeared 
0 me to render it indispensable, which was the great injustice to all persons whose 
estates are atpresent unincumbered or were incumbered at any time. Itwas giving 
* premium to persons to mismanage their estates ; that was one view. Another 
strongly pressed upon my mind, was the great simplification of 
It would make a new era in fact, and bring us back to the last great for- 
iiure. At present, anybody who knows the way in which titles ha,ve been made 
and 3Jid who has bad, as I have, experience in writing upon titles, 

in conveyaoicing business, before the institution of the Incumbered Estates 
A must know that it vi'as the invariable practice to require titles to be deduced 
m patents from the Crown. The patents were, I think, of three different eras : 
and^tR^^^^ patents of the BiCvolution of i688, tiue patents of the Restoration, 

Q patents trom the reign of Henry the Eighth to the middle of the reign of 
h L 2 James 
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James the First. It was always necessary to examine those patents, in the 
first place, to see whether or not there was a reversion in the Crown. I think the 
great mass of the older titles will be found to take their root root from the later years 
of Henry the Eighth, the later years of Elizabeth, and principally in the earlier 
years of James the First. Everybody knows that the origin of the title of every 
acre in five whole counties dates from the time of tlie settlement of Ulster; and 
pretty nearly the origin of the titles in two other counties. At the Restoration 
came the Act of Settlement, and everybody again knows that iinnien.se possessions 
were given to different great people who went to lireda, and who remained loyal 
to the Crown. On the other iiand, all the titles more or less of those who were 
not regicides, all the adventurers’ titles, were confirmed, and a great revolution of 
property took place. The third term was in 1688, when there was another forfeiture, 
and the Popery laws commenced. In short, those three periods may be said to 
be the roots of all the titles, excepting in Connaught, where they are not so clear • 
but in all other parts of Ireland the roots of ail the titles can be found, and it has 
been the invariable practice among persons in Ireland to require the patent from 
the Crown in the first place. 1 believe the general rule was (I can speak from 
my own practice, and that of really eminent persons whom I could name) to skip 
over all the Intervening time, and the Registry Act ; that was in 1708, and from 
1708 down to the present time, before the institution of the Incumbered Estates 
Court, it was indispensable (I go that whole length) to trace the title. It appears 
to me that any measure by which you can get a short title-deed to start with 
would be as great a boon as could be conferred upon any countrv. 

3468. One of the great advantages which you see from having a tribunal with 
power to give a Parliamentary title, is that, upon the transfer of an estate, you 
have a plain and simple root of tlie title from which to start ? — Yes. 

3469. All you have to look to after that, is to discover whether there are fresh 
incumbrances upon the register ?— Yes ; lean speak to this from experience. 
The Incumbered Estates Court has been about six years in action ; it is a rare 
thing now, compared to what it was, for persons in Ireland to go to the Incum- 
bered Estates Court. I have seen some titles, perliaps 1 see them every month; 
and I am asked the question, “ May 1 take the title, starting with an Incumbered 
Estates Court title?” I say, “ Yes;” and there is an end of the matter, and all 
expense is saved. 

3470. According to the common view entertained of the Incumbered Estates 
Court, you cannot go behind an Incumbered Estates Court title, can you I 
think not. The question has not been raised as a question for iudicial decision; 
but if I were asked my opinion upon it, I should give an opinion certainly in 
favour of a contract lor the sale oi an ordinary interest, starting from the title of 
the Incumbered Estates Court. 



347^* Having regard to your own knowledge of the coui'se of conveyancing, 
and the examination of titles in Ireland, will you be good enough 10 inform the 
Conirailtee, whether in your judgment the difficulties of making out titles operated 
to check the transfer of land in Ireland ? — Yes, they must ; if they did not ope- 
rate to check the transfer of land, they operated in a way as injurious. I would 
not say that they operated to check transfers for this reason ; my experience is, 
that no Irishman ever sells if he can help it. I have read over a good deal of the 
evidence wliicli has been given before this Committee, and it startled me greatly 
to n that there was a notion that there would be a great increase of business of 
certain kinds. It strikes me that that is all a delusion; nobody ever sells land 
in Ireland until he is forced to do so. The owner in fee clings to the land quite 
as determinedly as the occupying tenant. 

3472. When he is iorced to sell, it is a great loss to him? — It is a ffieater loss 
to his creditor than to himself; I could give striking instances of it. ° I remem- 
ber one case whicn occurred a good many years ago, in which a title was sent 
X certainly a very complicated one, and after I had written upon it 

(It had been submitted te a much greater person than myself beforehand), the 
paity savr that the difficulties were very great; be went to the person with whom 
he was dealing for a loan of 20,000 Z., and said, “I now see the difficulties 
are so enormous, that I wilt have no bill of costs. I will make this bargain 
with you ; you sliall have 2,ooo/. for costs upon the loan of 20,000/. that was 
fx ^ ^ property. I thought at the time, and have always thought since, 
that that was a thing to be deprecated as much as aiiythino- could be. 

3473- Ihat was a .payment ot 2,oooI. in lieu of an or°dinary solicitor’s bill of 



costs 
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costs? — R ; and iny own persuasion Is, that the bargain was not an unwise Rig-lit Hon. 

one A. Breu sfer. 

3474- besides the difficulties, and the incurring an enormous 

bill of costs, also great delay ?— The delay was great; the title was investi- 19 May 18;, G. 
aated wiili as much strictness as any title ever was investigated ; I had a con- 
scientious feeling about it myself when I was told of the arrangement. The soli- 
citor came most honourably, and told me vvliat he had done, and I perhaps scru- 

linistd the title even more exactly than I should have done under other circum- 
stances. There was an enormous delay in that case ; it took move than a year. 

3475- using the word “ delay,” are you speaking of the transfer of estates 
o-enerallv, before the Incumbered Estates Court came into operation ? — I should 
sav this, (confessing that I am myself slow), the titles tiiat came before me at that 
time, which constituted a great portion of my business, were rarely made out 
within -1 2 months, and very often not for three times that period, certainly not for 
two years ; I -am sure I am within the mark. 

3476. That delay has taken place where there was no litigation, and wliere the 
parties were on both sides anxious to bring the matter to a conclusion, one party 
beinfT anxious to get the money, and the other anxious to part with his rnone}' to 
fret the estate? — Ves; lean give a recent instance. I bought myself, within the 
last vear, 13 or 14 aci es of land. Tlie man who sold it was as anxious to get the 
money as anybody could be, but between the time of tiie sale and the completion 
of the purcliase, which is not more than six or eight days ago, certainlv more 
than a year has elapsed. 

3477. Although you were very anxious to press it on? — I was most anxious to 
buy i I vvas giving a most exorbitant price ; 1 was a most willing purchaser, and i 
put the vendor to no expense that I could help. 

3478. And very likely taking a title which you would not advise another to 
take? — I never looked at it ; I had one of tlie most eminent persons to look at 
it for me. It happened to be a little bit of land surrounded by my own. I had 
an object in gelling it, and the owner knew that, and lie liad a right to get any- 
thing he could for it. 

3479. In addition to tlie evils arising from the great expense and delay in 
deducing titles in the manner you have described, has it occurred that the value 
of ttie estaie iias been less than it would Iiave been if you luid been able to give 
a Parliamentary title? — Not so much as I understand it has been stated. I 
know it has been spoken of in Ireland generally by the number of years’ purchase ; 
iliat is not thu way it has struck me. The way that it strikes me is, the 
great clearing away of expense; and the security in that way, the complete 
security, of course adds to the value of the property. If you have a debenture 
in your pocket, and can go to the market and sell it, you will get the money at 
once. In the same vvay, if you have the debenture which the Incumbered Estates 
Court gives you, you walk into the market, there is your title, and there is no 
further trouble aliont it. 

34S0. You have, I presume, to a considerable extent, though not practising in 
the Incumbered Estates Court, had opportunities of judging of its effects upon the 
country in its operation? — I have. 

3481. Will you slate to the Committee, in your judgment, taking into account 
any defects that beset the 0[)eration of the Incumbered Estates Court, whether, 
on the whole, its operation has been beneficial? — My belief is, that it is not in 
the power of man to do unmixed good or unmixed evil ; everything we attempt 
has good and evil in it; but 1 should say that the good has greatly preponde- 
rated, and I would further say that if it had not been brought into action at the 
time it i\as, and if it had not been, as it strikes me, made rather a mixed ques- 
tion, political and social, as well as legal, it would have been nearly an unmixed 
good. Upon the vvbole, the good greatly preponderates. The first two years 
there were some bad things done, but afterwards, for the last three years, and 
I have had great means of forming a judgment about it, it has worked admirably. 

34l'2. The evils you allude to are forced sales of estates, and sales at diminished 
▼alue, are they not? — Yes. 

34^3- And in tliat way you mean it has been injurious both to the owner and 
the creditor?— In many instances; as to the owner, it was of little consequence, 
but as to the creditor it was quite ruinous. 

3454- The estate being incumbered beyond any value that could be produced 
under any circumstances ? — Yes. 

0.34. L L 3 3485- 
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348.5. In your opinion, for the last three years, have the e.states which have 
been sold in the Incumbered Estates Court produced fair prices? — I think, on the 
whole, they have sold for their full value. 

3486. The estates have not been generally insolvent estates, but estates in 
which the persons in the position of the owners have had some ultimate interest ? 
— Sometimes: but the incumbered Estates Commissioners are in the constant 
process of selling smalt properties, which are very often insolvent, or nearly so; 
I have not the means of forming an exact judgment; you ask me my general 
opinion, and I give yon the best I can. 

3487. Do you see any good reason, if the court is to be continued to sell 
incumbered estates, why its jurisdiction should not be extended to the sale of 
unincumbered estates ? — I can suggest arguments against it, but they do not con- 
vince me. This danger may be suggested; if unincumbered estates are to be 
sold, it may be supposed that people will not resort to any court of justice for the 
sale of unincumbered estates unless tliey are conscious of a defect in the title; 
that seems to me to be an argument against it. I really cannot see any other, but 
when we know practically that every person can place his estate in the condition 
of an incumbered estate, and bring himself within the operation of the Act, the 
mischiefs arising from that course are so great, and something yet remains behind 
to be considered, that in my opinion they are most prejudicial to the country. It 
has not yet come to be considered whether frauds in sales in the Incumbered 
Estates Court shall have the effect of frauds in every other transactiou in life; 
when it does come to be considered, it will be a very formidable question ; fraud 
vitiates every transaction according to our principles, and I cannot doubt but that 
it will vitiate sales in the Incumbered Estates Court in this sense, if you have 
the two parties to the fraud before you ; if the estates get into the hands of tliird 
parties it will be different. 

3458. Would you class as one of those frauds, a case in which an incumbrance 
is created, with a view to give the Incumbered Estates Court jurisdiction ? — I 
would not. Perhaps you would allow me to give an illustration of what I would 
consider to be a fraud, and then you wili understand my view better ; there may 
be some ambiguity about my answer upon this point. 1 will suppose this case, 
that one gentleman contracts with another for the purchase of an estate, and in 
doing so a defect in the title is discovered, and a proceeding is taken to bring that 
estate within the operation of the Act of Parliament, to bring it into a court of 
justice to get a Parliamentary title; I should consider that to"^be a fraud. 

3459. Assuming that case, according to your view, that fraud might be im- 
peached under the existing law, if the Court of Equity in which it was impeached 
had both parties before it ?— Certainly. 

3490. Supposii^g two parties were contracting, and the intended purchaser 
said, “1 will take nonebula Parliamentary title,” and in order to give the Incum- 
^red Estates Court jurisdiction, he advanced part of his purchase money upon a 
judgment on any incumbrance upon the estate, would that, in your opinion, be 
impeachable?—! think that that transaction would be perfectly unimpeachable. 
What I mean is this, I think nothing short of an actual fraud would do ; an actual 
fraud must be brought home to the parties concerned in it. The effect would be 
of very little consequence in the operations of the court, because the next person 
purchasing would be free from the fraud. 

3491. Your view would be, that although there was an actual fraud in the sale 
under the Incumbered Estates Court, yet if the purchaser parted with the estate 
m Ignorance of that fraud, the title of that party would be perfectly safe ?—The 
purchaser would be peifectly free from all difficulties, no doubt. 

3492. Supposing the purchaser had suffered it to devolve upon his descendant? 
— I hen his descendant would be in no better position than himself. 

. 3493- Oae of the evils supposed to arise from enlarging the jurisdiction so as to 
mclude uBincum^red estates is, that the Court of Chancery, or whatever tribunal 
had this new authority, would become the conveyancing court of the country, and 
be oppressed with business? — lam not satisfied that that would l)e the case. 
1 am persuaded that it would become the conveyancing court of the country, but I 
am not satisfied that it would be oppressed with business. 

3494* gi'^io^g this power to get a Parliamentary title upon 

the transfer of unincumbered estates, would not create a very great influx of busi" 
ness into the court ? — My impression is that it would not. My belief is that the 
great mass of property requiring to be sold has been .sold, or is in orocess of sale, 

and 
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and any property of that kind that again came into the market would give no 
trouble to the Court of Chancery; it would be a very simple thing. Tiie Court 
of Chancery would be the machine to grind it out. 

349'). That is, if the parties went to it? — Yes; nobody would go to the court 
after a Parliamentary title. 1 cannot imagine that anybody would incur the 
expense, and I do not think anybody would give an additional farthing fur the 
property. 

3496. You have stated the result of your experience in Irish affairs to be, that 
an Irish proprietor of an estate does not usually become a voluntary seller, but 
he only sells when he is forced to do so ? — He buys land, and borrows money to 
pay for it. As to voluntary sale, I do not know of such a thing. When I say 
1 do not know of such a thing, I have known one or two instances, but they were 
instances, under very peculiar circumstances, of persons who were not actuated 
by the common Irish feelings. 

' 3497 - ^ believe you are also aware that, under the old system in the Court of 
Chancery, before the Incumbered Estates Court came into existence the sales 
were comparatively few ? — Certainly ; and necessarily, because no sale could then 
take place in the Court of Chancery but an adverse sale for the realisation of a 
debt, or .sales which I do not class within that range, which were compulsorv. 
In the event of making a man execute his contract, if there was a private contract 
not intended to be carried out in the Court of Chancery, and the party who was 
bound by the contract disliked his bargain, he was brouglit into court to compel 
the execution of the contract. 1 do not call that a sale in the Court of Chancery, 
because tljat was a private bargain, enforced in the Court of Chancery. - 

3498. In reference to what you call adverse sales m the Court of Chancery, 
before the Incumbered Estates Court came into operation, was not it the general 
rule that the struggle was upon the part of the person who stood in the position 
of owner, to retard the sale? — It was; he was not the only person tljat did it, 
his solicitor sometimes cooperated; in fact, a good Chancery suit ivas an inhe- 
ritance. I have myself been at the winding-up of some. 1 think I was at the 
winding-up of one that commenced in the year 1710, and I have been at the 
wiuding-up of many that have been 50, 60, or 70 years in the Court of 
Chancery. 

3499. Do you remember the case of Hamilton v. Hobhouse ?— That was quite a 
young case ; it only commenced about the year 1780 ; it had its origin in this way : 
it was a case in which the great Lord Mansfield lent his money upon an Irish estate. 

3500. Was not the final decree pronounced by Lord Redesdale in 1 803 ? — Yes. 

3501. And it was finally wound up in 1853: — Yes; the last portion of the 
property was not sold till within the last three years. 

3502. Can you state the difference between that case and Lord Catupbell’s 
case r — The difference is this ; Lord Mansfield got all his money, and d per cent, 
interest, and Lord Campbell had 40,000/. upon a property worth 24,000/., esti- 
mating ii at its full value. 

3503. Sir 7 . Graha 77 i.'] Has not Lord CauipbclFs agent in Galway had some 
little warning? — I cannot say; I thought Lord Campbell had taken precautions 
against it, but 1 do not think they were wise ones. 

3504. Did not something unpleasant occur? — I am not aware; it is highly 
piobable. 

3505. Chau'man.'] Do you know what period intervened in the Incumbered 
Estates Court between the institution of Lord Campbell’s suit to sell, ami the sale 
of the estate? — I cannot tell at all; the only way in which I knew anything of 
the case this ; towards the end of the proceedings a person bad a claim upon 
the property, and it was with a view to an arrangement of that claim that 1 had 
anything to do with it. 

3506. Of course, whether the power to transfer estates and give Parliamentary 
titles be continued in a separate tribunal, or vested in the Court of Chancery; the 
title liaving to be investigated judicially, a great deal of expense must be incurred 
in each individual case ? — I should hope not a great deal ; some must, of course ; 
it all depends upon the result of the labours of this Committee. 

35 oy. Do you think the expense would necessarily be such as would deter the 
ownersof very small estates from going in fora judicial iovestigalionaf'the title ? 

My opinion is that the owners of small estates, and the owners of limited 
estates, which form the largest proportion of those dealt with, will not go to any 
= court, they will sell out of court ; there is a reason with reference to limited estates, 

0.34. L 4 'vhich 
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which I tJiink will operate very strongly, and always must. Tlie Incumbered 
Estates Court does not give, and I believe you will find the report of the Curninis- 
sioners does not recommend, that any assurance should be given against the title 
of the landlord, and therefore as it is only the title of the party whose property is 
to be sold which can be assured, persons will not think it worth their while to <»(> 
into court for that purpose. ° 

3508. By limited estates you mean derivative estates ? — I do ; a lease for 50- 
years, or for three lives, or for shorter terms. 

3509. Assuming the Court of Chancery to be possessed of this jurisdiction to- 
sell unincumbered estates as well as incumbered estates, do you think in that case 
it would be probable, where the value of the estate was i,ooo L, or under that 
the proprietor of that estate would be likely to incur the expense with a view to 
get a sale under a Parliamentary title? — That is a question of extreme difficulty 
to answer ; I suppose it would entirely depend upon tins, whether or not he made 
his bargain for the sale upon the terms that he should give a Parliamentary title 
I dare say it would come to be one of the elements in alnmst every contract- 
I dare say people would say, “ I will give yon 1,000/. if you will give a Parlia- 
mentary title, or some lesser sum witliout it that is what strikes me as probable 

3510. Then it would come to a consideration of the expense with the seller?—* 
And with the buyer, whether the buyer would not rather be bis own insurer. 

3511. Is it not pretty generally the custom in Ireland now, in looking for estates 
or in lending money upon estates, to ask for a Parliamentary title ? — I have often 
heard it said, that people who want to borrow advertise a Parliamentary title ; but 
I am not so sure of the converse. If I am to answer upon my own experience, 
I should say no. I believe whenever an opportunity is afforded they advertise' 
“ Wanted to borrow upon a Parliamentary title,” or “ to lend upon a Parlia- 
mentary title;” and I suppose it must be in demand or people would not adver- 
tise it. I do not think that independently of the Incumbered Estates Court, 
traffic in land is a considerable practice in Ireland ; therefore when you ask me 
about people looking for estates, I say, I think it is a very rare thing to find a 
person locking for an estate in Ireland. If an estate is to be sold in a particular 
county, which vdll cooler Parliamentary influence, or it is convenient to a portion 
of an estate in the liands ot a gentleman udio has money, the land is bou«-bt bv 
him, but I do not think according to my knowledge of Irish society (I do not 
refer to town parks and those sort of things), it is the habit for men to go about 
the country looking for estates ; if they hear that an estate is to be sold they will 
buy it, but as to looking for estates in which to invest capital, with a view to 
sell It again, I am not aware of the practice. 

35^12. Unless in the proceedings of speculators ?— One of the great evils of 
the incumbered Estates Court, and one of the reasons why I wish to see it 
abolished is, that it has produced most horrible land jobbing. 

3513- wni you describe to the Committee what you mean by land jobbing? 

i cannot undertake to describe what has been done, but I do believe that a 
arge number of purchases have been made by people who had no money at all ; 

ey make the purchase; there w'ere indulgences granted ; they do not pay the 
money at a 1 events, and they hawk the land about the country, and in many 
cases make large profits. There have been some dreadful cases of that kind. 

•r. ^ practice of the court facilitated proceedings of that nature, 

m the readiness with vvbich the name of one person is substituted for another in 

pure lase . Yes , I knew an instance of this kind, and it seems to me that the 
rnnri- ® matter. A gentleman had an estate for sale in the 

"Old, I never knew anybody more 



h^.An *1, • — T V, eiJcuuiDerea oeyond its value; it nas- 

To nnp bid the first time, and was declared the purchaser. 

Dlainpd tn th estate was worth; the creditor coai- 

hoZhf t that it was Lhe owner who had- 

sionersdpH^i 1 ^ ^^rthing ; notwithstanding that, the Commis- 

Tohif * ^ °"T '? He was called upon to pay his 

Lain then hi’ } say that he did not do it. The estate was setup 

omeLsbiL “iT" f'T" (•’''y "’™'d ™* 

nlete his Ln X’ P'"''<='’eser. Of course he could not com- 

£er 'T “Semsold within the last fortnight, and a real 

Ld he ,ra in I-® ‘'“d d's money there,, 

and he was in a condiiicn to bid up to the full value, because it owed liiin some- 
thing: 
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thinji wore ; the creditor was willing to have taken a less amount than the sum 
due tn him, b-Jt a third man of straw was put up, and the real bidder was 
again shut out ; and I tliink the very day before 1 came aAvay the creditor was 
declared the purchaser, the fictitious bidder being unable, and the real bidder 
having refuseil lo complete. 

3515. The evil you have described in that particular case arises from some 
defect, not in the law, but in the practice of the court? — I think so. 

3516. For instance, the court does not require any deposit on the sale, does 
it? — It does, as much as the Court of Chancery. The Court of Chancery does 
not require, and never did require a deposit, until the order to confirm the sale, 
which was usually entered immediately after the .sale. In the Incumbered 
Estates Court they began by requiring the whole purchase money to be paid 
in 14 days ; that was the original rule in the court, and everybody paid his money 
ID 14 clays. After they had gone on for some time they relaxed that rule. Ido 
not like to speak about it, but it appears to me that they relaxed it with a view 
to increase the purchase money, and persons were allowed to pay in their pur- 
chase money at very long intervals indeed. At present the rule is tolerably 
stiingtnt; parties have to pay one-fourth of the purchase money in 14 days, as 
in the Court of Chancery, and in tliree months, 1 believe, to pay the remainino- 
ihree-fourihs. I know tliis more from having been a buyer of land than anythin*’- 
else. 

3517. Might not the particularly vexatious proceeding of the owner buying 
himself, and then setting up a man of straw, have occurred in the Court of 
Chancery ? — I do not think tlie Master would have accepted the biddino- in the 
Court of Chancery. The Master would have done this; he would have called 
for a solicitor of responsibility and said, You know what the [)eril is ; and that 
solicitor would have been answerable. I think I know of one instance in the 
Incumbered Estates Court in which they made the solicitor responsible. It was 
in the case of an estate of a noble family either in Clare or in Limerick. 

3518. What you point out under the name of land-jobbing, consists of parties 
not having money becoming purchasers of estates on speculation, and being 
entered in the court-book as the purchaser, and then using the interval allowed 
them to bring in the money to get some one to give soinetiiing for their bargain? 
— Just so. You will understand the distinction belter when 1 tell you this. In 
the Com t of Chancery if a person who purchased intermediately between the 
date of his purchase and the date of the conveyance to him, sold the land at a 
profit, the Court of Chancery would lay hold of the profit and apply it for the use 
of the creditors ; that is the inflexible rule in the Court of Chancery. In the Incum- 
bered Estates Court i know of numberless instances in which before the man 
■walked from the spot in which he had made his bidding, a person gave 50?., lOoL, 
1200/., and 300/., and, I believe, as much as i,ooo /. for his bargain; the court 
did not make him account for that, as ihe Court of Chancery would have done ; 
they never inquired into it. 

35 > 9 ' your judgment ihe present practice of the Incumbered Estates Court 
facilitates proceedings such as you have described.^* — I cannot say that; but it is 
done, and it was not done in the Court of Chancery. 

3520. In the Incumbered Estates Court, as I understand, the Court knocks 
down the estate to the highest bidder, as a general rule, without regard to who 
be is ? — Too much so, I think. 

3521. In the Court of Chancery, on the other hand, if the Master had reason 
to doubt its being a real transaction, he would require the intervention of the 
solicitor, w ho would be responsible to the court ; but that practice is not adopted 
in the Incumbered Estates Court? — I would not like to go that length. In the 
case I have named to you, the Commissioner was at every sale apprised of what 
Was about to be done. 

3522. Does not it occur to you that advantages may result to estates from, 
allowing that great facility of bidding, and afterwards transferring to another 
party - — In one sense it may ; because, if the transaction is to be carried out, it 

pi paumed that some real bidding has stopped short of it, and to the extent 
ol the difference there is an advantage. 

3523. Would it not have the ettect of inducing a greater number of bidders to 
go to the court, both persons who wanted to buy for themselves and those who 
panted to buy on speculation ? — 1 believe a large number of people go there, as 
fiiey do to any other auction. 

°-34 - Mm 3534. To 
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3524. To the Court of Chancery no parties would go in an ordinary case unless 
they wanted to buy bona fide for themselves? — In old times that might be so 
If the Court of Chancery had as much land to dispose of, the same thing would 
have happened there. I would wish to qualify what I have said so far as 
this; 1 believe in the Court of Chancery, 10 a certain extent, the same rhino 
would have been inevitable, but I think there are more checks ; It depended no* 
upon the Court, but upon the quantity of land that was brought at once into the 
marker, which made it a natural object for speculation. 

3525. There was another practice in the Court of Chancery upon nhich the 
Committee wish to have your opinion. If A. B. was declared the purchaser at a 
certain price, and in the interval C. D. came and offered a higher price, the sale 
was opened upon his undertaking to pay the higher price ?— That was the law of 
the court. 

3526. In contrast with the Incumbered Estates Court, was not it an exceptional 
case where they opened the biddings upon the sale? — I was not aware that they 
ever did. 

3527. In your judgment which was the preferable practice, refusing to open 
the sale upon an advance, or a law of the court by which the biddings'*could be 
opened ? — I think it is one of the most difficult questions that was ever propounded. 
I may be excused from saying so, as the greatest Judges, including Lord Eldon, 
have doubted upon the subject. I never could make up my mind which was the 
best. You are putting the question to me practically, as 1 luidersfand, and the 
answer 1 have to give is, that I never could make up my mind upon it, because I 
have seen great advantages sometimes anti great disadvantages sometimes. I can- 
not tell you what is the result. I am unable to form an opinion, and if I were to 
make a law I should not know what to do ; the leaning of my opinion is against 
the opening of the sale, but it is so slight that a very small thing would turn it. 

3528. One of the main arguments urged against the extension of the jurisdic- 
tion to unincumbered estates has been, that in the case of a sale of unincumbered 
estates there was a greater opening for fraud, there not being litigant parties 
before the Court ; is that your opinion ? — That does not strike me ; I think in 
the sense in which I understand litigant parties, there were no litigant parties la 
the Incumbered Estates court, that is my answer; I tliink in the great mass of 
property disposed ot in that court, there were no litigant parties. 

3529' Viscount All parties were anxious to make a good title? — Yes, 

in the Incumbered Estates Court it is obvious that tiiere is no litigant party. 
The only case in which I understand there is a litigant party, is with respect to 
who is to get the proceeds of the estate ; with reference to the sale of estates, 
there is no litigation at all ; I have known an instance or two, but in the mass 
of the property they have sold, there is hardly an instance of it; all parties are 
anxious that the estate should be sold, and produce as much as possible. The 
owner,as I have before said, clings to his property, but there is really no litiga- 
tion. I think I might say this, tliat there never was an instance in which any- 
body was interested in showing that an estate had a bad title, and 1 do not ttiink 
anybody can point to such an instance. 

3530- C/iairmafi.] As a general rule in the Incumbered Estates Court, are not 
a ^rties anxious for the sale, and are they not interested in covering any defect 
in the title ? -Certainly. The owner himself, wiio desired to postpone the sale, 
would not show that the title to his own estate was a bad one. Some of the 
evidence which has been given before the Committee on this matter is uduv 
teUigible to me. 

35p. In exercising a jurisdiction of ti.is kind there is this obiection, that it 
may he made the means of working out a fraud, but it does not occur to your 
mind that the danger is greatly enhanced by the subject being an unincumbered 
estate r— the only case I can point out is the one I have already mentioned, of 
peop e nowi^ the defects in a lUtle, one man wishing to acquire a c^rticular 
property which another has to sell, making a court of justice the medium of per- 
petrating the fraud, and transfernng tlte property from the one to the other, 
ineie ts a class of cases m winch there is danger ; that is, in the case of unborn 
remaindermen, and of springing uses. A vast number of 
whose * "‘'s'*' 8eg?ested,.,of people corning into existence hereafter 

regard to their interests. That is 

common to all courts. 

3532. That may take place at the present moment ?— Yes. 

3533- 
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3.5.I3- Is ‘I"® advantages flowing from bavins this 

Parliamentary title more tnan counterbalance the danger and inconveniences 
resulting from it? — ^Tliat is decidedly my view. 

3.134- In '■egnrd to one portion of the jurisdiction of the Incumbered Estates 
Court, the settling and deciding upon the tenancies, that is, as to the riaht of 
possession of occupying tenants, do you consider that is a proper adjunct To the 
sale in any court having power to give a Parliamentary title ?— That is enually 
tlie duty of the Court of Chancery, and always was ; there is no ditference 
between the two Courts in that respect. The only diflereiice is this; [ mean the 
difference in practice. In theory there is no difference. An estate in Chancery 
was set up and .sold subject to the tenancies. When the purchaser proceeded to 
the estate to examine it, if he found the tenancies different from what they were 
represented to him to have been, lie would go back to the Court of Chancery and 
say, “ Either you must take this property altogether hack, or compensate me to the 
extent which I can show I have lost from the' tenancies being diflferent from what 
I had supposed them to be,” I could name a case to vou in which a purchaser 
was let off altogether because the difference was thou'glit to be so considerable 
that he ouglit not in justice 10 be held to bis bargain. In other cases where 
money compensation can be given, the Convt of Chancery compensates bv money 
out of tlie purchase money. The tenants are better off in the Court of Chancery 
than in the Incumbered Estates Court, because in the Incumbered Estates Court 
they are served with a notice, and if they say and do nothing they are bound hv it. 
In Chancery their rights are not affected, ^ 

3535- The difference practically is this, whilst the Court of Chancery settles 
the rental upon which the estate is sold, the rental does not bind the occupying 
tenant, whereas the rental settled by the Incumbered Estates Court does bind the 
occupying tenants ?— -Yes. 

3536 . You have beard of some cases of compensation in the Incumbered 
Estates Court?— I have; and in the Court of Chancery, too. It is quite a 
common thing to compensate a tenant if any injustice is done in either Court, and 
he ought to be compensated; but the difference is this: in the Incumbered 
Estates Court the tenant is bound; the sale is a sale giving a Parliamentary title, 
and one great element in that is the amount of the rent payable by the tenant 
and the extent of his tenure. The title would not be a perfect title unless it 
aiBrraed these as well as other ingredients necessary for the validity of the title. 
In the Court of Chancery at present that is not the case; and, in my opinion^ 
perhaps one of the greatest practical benefit of sales under the lucumbered Estates 
Court is that recognition of the tenantry. 

35.37- Supposing the Incumbered Estates Court, either from misinformation 
or otherwise, commits a. mistake as to the title of a tenant, and ousts him by sale, 
what remedy is there for the tenant? — He has none, excepting against the funds 
m Court. 1 may add to that, that my opinion is, if this jurisdiction be transferred 
to any other court the same rule ought to apply ; and I do not tliink there can be 
a Parliamentary title without it. 

3538 . Supposing a tenant, under such circumstances, to seek compensation 
out of the fund in court, upon what grounds ought that compensation to be esti- 
mated ?— I suppose it ought to be estimated by the value of the thing he has 



3539- It would not, in your judgment, be a correct exercise of the power of 
t e court to give the tenant 10 times the value he has lost ? — No ; the value of 
wbat he has lost is what he ought to receive. 

3540- Do you look upon that power to compensate tenants as a matter of 
great value? — That is hardly an adequate expression; I cannot imagine the 
existence of a Parliamentary title without it. 

3541 - Have any instances come before you in your large practice in which 
parties have been injured, or have lost their interest by the exercise of that juris- 

iction, and having neglected to bring their case before the court? — I cannot 
question ; I have never had any practice in the Incumbered Estates 
urt. We had, I think, evidence before us from a gentleman of the greatest 
^xperience, Mr. Rolleston, as to middlemen; I believe myself there have been 
ases in which tenants, ignorant people, and so on^ have not put forward their 
^ really do believe that the instances are so few as not to be worth 
iSkuig into accounts 
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3542. In putting the question to you, I did not intend to inquire into cases tha^ 
came before you professionally ? — No case has come before me professionally ; £ 
cannot call to mind that I have heard of any case of that sort ; it is next to im- 
possible that some small instances may not have occurred, but 1 think they would 
be infinitesimal. 

3543- With respect to the class of cases pointed out by Mr. Rolleston, in which 
an intermediate interest has been, to use a short phrase, squeezed out practically, 
have you known of any such instances ? — I never have. 

3544. I suppose you are aware of the cases alluded to in Mr. Rolleston’s 
evidence 1 — But for his evidence I should not have been aware of them, 

3545. The Commissioners slate in their report that they have come to the con- 
clusion, that a tribunal invested with the powers of giving a Parliamentary title 
under a judicial sale should be made permanent in Ireland; and they proceed to 
consider what tribunal that power ought to be vested in, and they come to the 
conclusion that it ought to be vested in the Court of Chancery in Ireland, that 
court being reformed in the manner pointed out : do you still continue to entertain 
the view that that Jurisdiction should be vested in the Court of Chancery ? — I dg. 
I may say, at once, that I abide by that report in every word and letter of it, but 
in two particulars. 

3546. Will you state the particulars in which you do not adhere to your 
former opinion ? — There was no subject upon which the Commissioners, I believe 
felt so deep an anxiety as upon the question of appeal, and none to which they 
gave so much attention. I am satisfied of that; and certainly, speaking for 
myself, I never considered anything so anxiously. Since that report was signed 
it has occurred to myself, and I have mentioned it to another Commissioner, who 
has authorised me to say that I am expressing his opinion here, that one class of 
appeal, which is greatly desired by the bar in Ireland, might, perhaps, be provided 
for; that is, an appeal in causes heard before the Lord Chancellor himself; 
that is one great difficulty. It has been suggested to me, and, I think, with reason, 
that if there be a Court of Appeal, consisting of the Lord Chancellor and a Lord 
Justice, causes might be re-heard by tliem. There is a right at present to re hear 
causes before tlie samejudge ; that can never be a very useful proceeding unless 
something has been omitted, forgotten, or overlooked. If onlv the same argument 
is to be brought forward, it is of little use under any circumstances ; but if there is 
a re-hearing before the Lord Chancellor and another Judge, I know there is a 
strong opinion prevalent in tfie profession that that would be of great use, and 
save a vast number of appeals to England, because, if the Judge of Appeal and 
the Lord Chancellor concurred, that would be very apt to satisfy the suitors. 

3547. Sir .E. Pcr73/,] Supposing they differed, how would it be then?— If 
they differed, that would give great confidence in the appeal. 

3548. Sir J . Grdham.~\ Is there not this broad distinction between a re-iiearing 
and an appeal, that on an appeal no fresh evidence is admissible, but upon a re- 
hearing Iresh facts may be adduced ? — ^That is so, and it is not so. I should say 
at present it is not so. When the business of the Court of Chancery in Ireland 
was conducted upon the old principle of interrogatories, it.was so. You could not 
give any new evidence,^ that is, you could examine no new witness ; but at a re- 
hearing, if you had omitted at the first hearing to read any portion of the evi- 
dence that had been given, you might read it at the re-hearino-. You could 
examine no witness, or give any evidence. Then the mode of proceeding in the 
Court of Chancery was this. Every witness was examined upon interrogatories; 
and when the cause came to a hearing you called out the interrogatories the 
answers to which you ivished to have read, and they were read, if afterwards 
you discovered that you had omitted something of importance, you were at liberty 
on a re-heanng to call that interrogatory which you had omitted. With that 
exception, there is no difference between an appeal and a re-hearin«. At present 
that cannot happen at all. Now there is no evidence taken by°inteiTOgatory. 
In our present system, the entire evidence is taken by affidavit or viva voce . '' Prac- 
tically speaking, vtva voce evidence may be put down as nil, because it is not 
allowed except under roost particular circumstances. If once an aflidavit is in, 
you may read every word of it. 

3549. On a re-hearing, are not new affidavits taken ? No. 

3550. The old affidavits alone are admissible ? — Yes. 

3551. All doctoring of the case on either side is impossible ?— Yes. 

3552- Do you admit that a re-hearing which permits of re-touching is perni- 
cious ?— 
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cious?— That is a new trial upon newly-discovered evidence; and it is singular 
enough, in hearing plenary causes, I have slated the rule as it is ; but in appeal 
motions from the Master of the Rolls to the Lord Chancellor, which are very 
important, further evidence is allowed. 

3553 * containina evidence of new facts? — Yes. I think I may 

state that, down to a certain period in Chancery, it was not so; but from that 
period a change took place, and I think there are cases to be found not very long 
ago. 

3554 - Wliat was that period ?— In Ireland, in the Court of Exchequer, it never 
was allowed ; and in Cliancery I believe it practically was not allowed till Lord 
St. Leonards’ time. 

3 . 555 - is that new facility given by a rule of the court? — No; I have heard it 
very often said in court, “We will bring forward further affidavits,” and then 
there was a great struggle upon it ; but finally they %vere allowed. 

3556. Do you consider that new practice pernicious ? — I cannot say that it is ; 
if I were to give an opinion, I should say that the interests of justice are on the 
whole more served than the contrary. It, of course, imposes upon the judge 
great care, and I think, perhaps, it will be found, upon the whole, better ; because, 
in a vast number of cases, the real truth is shut out when that is denied. 

3557. Does not that process convert an appeal into a new case Speaking 
logically, that is so. I am not speaking with reference to the name of the thing, 
but what are the ends of justice. I should say that, upon the whole, 1 think my- 
self it would be found that Lord St. Leonards never laid down any rule that did 
not tend to the advancement of justice. 

3558. Chairman.'\ Is it not rather a matter of discretion with the appellate 
judge than a matter of settled practice? — Entirely. I have known affidavits 
rejected constantly ; it depends entirely upon the discretion of the judge, and I 
blink that a very large discretion ought to be left in the Court of Equity. I think 
there ought to be no limit. 

3559. In an appeal from a summary order, made upon a motion, you do not 
seethe same evils flowing from the admission of fresh evidence, as in the hearing 
of an original cause? — In our practice in Chancery, the parties go on making 
affidavits in answer to affidavits, jjro and con., till one is tired. 

3560. Up to the time of hearing ? — Up to the morning when you are going to 
make your argument an affidavit may be put into your hands. 

3561. Sir X Is that practice, however objectionable, much less 

pernicious than upon the after-hearing allowing fresh affidavits r — Certainly ; the 
curious thing is, that you cannot have fresh affidavits at a hearing before the 
same judge; it is before another judge that you have fresh affidavits. 

3562. Chairman.'] According to the practice, if the parties are dissatisfied with 
the decision of the Lord Chancellor upon any case that comes before him origi- 
nally, they have no remedy except by a hearing before the same judge, or an 
appeal to the House of Lords ? — That is all. 

3563. By the report of the Commissioners, and by the Bill upon which my 
name appears, is it not intended to leave cases heard before the Chancellor alone 
in the same position as they are now? — Y’es ; it is in reference to that that I have 
to make an observation. I remember, when that report appeared, gentlemen for 
whom I have great respect said that they expected better from me than to allow 
that point to be passed over. I said that, if I ever gave attention to any 
subject, it was to that; but I found the difficulties so great that I was unable to 
satisfy myself. Other persons thought that there might be an appeal. I was one 
of those who saw the difficulties of it so strongly, that I resisted it ; but, upon mature 
consideration, I think what I have suggested as to a re-hearing is practicable, 
and would not have any of the mischiefs which 1 thought I foresaw then. I may 
mention that I have had a communication with Mr. Blackburne, when this point 
"as discussed between us, since the report was signed, and he authorised me to say 
that my present opinion had his entire sanction. 

. 3564. You are aware that the various projects witli respect to the appellate 
jurisdiction, occupied the attention of the Commissioners very much ? — Yes. 
^3565. And that every proposition which was made was fully considered? — 

^ 35 b 6 . Especially at the two meetings in this country at the Rolls House? — 

3567- The alteration that you would suggest at present is, that whilst by the 
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recotmrendations of the report the appeal to theNeiv Appellate Court is conhoeH 
to appeals from the Master of the Rolls or the Vice-chancellors, you would \ 
place of a re.-hearing before the same Judge, have an appeal to the ADoellat” 
>!l Slay i8j6. Court?— Yes. I contemplate, as I understood the Commissioners to have 

contemplated, that a very large portion of the most important business of the 
Court of Chancery shall still be done by the Chancellor. I should never have 
put my name to that report if I had not so considered. There is a lame class of 
business that does not require any further inquiry than what takes place in onen 
court before the Chancellor. All that business (and it is most the important) is 
that whicli settles the law of the country, and I should expect that it would be 
done by the highest tribunal in the country. 

3568. Do you think from your knowledge of the business of the Court of 

Chancery, that the Irish Lord Chancellor would be both able to attend to that 
branch of business to which you allude, and also attend to the ap|iellate iurisdic- 
tion ? — Yes. ^ 

3569. Will you describe to the Committee the branch of business to which you 
have alluded in your former answer as being so important Specific e.vecutiou 
ot conlracts, all cases of frauds, and the construction of instruments. 

3,570. Including wills ?— Including wills ; of course, all [hat I should expect the 
Chancellor would do. There is a case at this moment pending in which all that 
the parties tiesire is, to have a judicial determination; there is nothintr more- 
there is no dispute about any fact; it is simply a question of legal constimetion ’ 

1 slotted to be confirmed 

by the high authority of Mr, Blackburne would be with respect to the liio-liest 
branch of business, that henceforth it shall still be transacted by the Lord clian- 
cellor himsell, and there shall be only an appeal in Ireland to the Lord Chancellor 
himseit uitli one other judge? — There is no other tribunal, 

35p. With respect to all other appeals from subordinate authorities, there 
would be the saiistactory tribunal of two judges hearing the cause for the first 
time ? — Tiiat is tlie grand advantage. 

,i 573 - With respect to the most important business which you have described 
the appeal would be less satislhctory, because there would be only one otlier iudve 
who hears the cause for die first time ?-Unquestionably. It is to be presumed that 
the Loid Uiancellor will be the highest authority in the country ; and because of 
his high office and the necessity of keeping him in his high position,'! think it is 
indispensable that he should not have anybody set over him. I cannot form a court 
ot appeal 111 Ireland without forming it ofliis subordinates. 

3574. 'Vould not the effect be, that if the Lord Chancellor adhered to bis 
onginal opinion and the judge who sat with him differed, the judgment would 
Stand ; — It would. ® 

357.5. Tlierefore, as relates to Ireland, an appeal from the Lord Chancellor would 
nL nP,r^ quite agree with that, and that is 

I P™ .^'flu-ulties that we have. Unless there are two Lords Justices, 

I do not see how it is to be managed. 

‘"“Lords Justices, then the Lord Chancellor would be in 
the awkward predicament of being overridden by two inferior judges ?— Yes. 

.here '.P Tl'f''”'''*’ .f.* Loid Chancellor adhered to his Original opinion, 

-rltir ^ ^VT except by coming to the Hou.se of Lords? 

tlvo 1 ., )',n ^ question m a practical sense, and I think myself 

before sLmbody'Le’wulh him!“'' ^ ‘“-'‘“nring 

3578. Chmrrm] You think that he is more careful ?_ Yes 
bvixnosinw hi Without overriding the authority of the Lord Chancellor 

SnsefonsL^s Tv ,1, “L’T" fon think the 

Jndve win be a S I "1 1 v“ himself with another 

Jud£ IhLe . 1 P “ "y hnpressiun. I have seen many 

fecofside?Xlr n °''' P" so perfect, that I am quite satisfied they would 
ScarLesTion^^ and very likely change it. if it were necessary. It is a 
Snt SPon 1 ^ ^ ‘hat the more 

be to h o to ® ‘he more satisfactory it wiU 

The “"h 1 " »"'i ‘0 loon “P“" 

of&iickbmmI?lh have just stated is confirmed by the high authority, 
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3581. Chairman.'] Did not the Comuiissioners consider very nnjch the pro- 
prieEv of constituting an Appellate Court of three Judges? — ^We did, and we 
came to the conclusion that two of them must be inferior to the Lord Chancellor. 

35S2. Sir J. Graham.] What is the precise alteration which you now suggest 
as contrasted with the recommendations in the report ?~Simply, that in addition to 
the other duties of the Lord Justice, whoever the Lord Justice is, and the higher the 
better, he should assist in any case of re-hearing, even of the Lord Chancellor’s 
own judgment. A re-heaving is not a matter of right, though rarely refused ; it 
is now very much limited ; but 1 do not know that the Lord Chancellor ever 
refused a re-hearing, unless it was a flagrant case. 

3583. Your proposition now is, ti'at upon every further re-hearing the Lord 
Justice should assist?— That is uiy proposition. 

3554. Chairman.] Tliat would be giving an appeal to the Appellate Court, 
whether it was formed of subordinate Judges or of the Lord Chancellor? — Yes ; 
my impression is, that very often persons are dissatisfied with the opinion of the 
Lord Chancellor, %vhen tlie opinion of the Lord Chancellor is quite right ; and I 
am perfectly persuaded, that if the case were heard before the Lord Chaucellor 
with anotijer Judge, that would satisfy the parties. It has always struck me, in 
the administration of justice, as the greatest possible benefit that can be conferred 
upon the suitor, the making him satisfied that he has had justice. 

3555. S)\\' J. Graham.] An appeal to England is an expensive process, is it 
not ?— Yes. 

3580. Do you think that a re-hearing before the Lord Chancellor and another 
judge would diminish the chances of appeals to England? — I think there would 
be hardly one. If the judges differed that would ensure an appeal, and so much 
the better. You would have great security that it was a grave question that 
deserved the highest consideration j but if they concurred, what a sanction that 
would give to ttie original decree. It would satisfy the parties and prevent 
appeals. 

3,587. Would not a re-hearing in Ireland be inexpensive as compared with an 
appeal to England? — Yes; I think I could tell the Committee the cost of a 
re-tiearins:. taking the heaviest ease. According to the present state of the Court 
of Cliancerv I am satisfied that a re-hearing of a case that lasted three days 
would not be lOD 1 ., nor near it. 

35S8. If the Court be well up to its business the delay would be very small, 
prob.ibly not more than two terms? — The redtearing must be within a month. 
You cannot re-hear a cause afterwards, unless you get special permission from the 
Lord Chancellor. The Statute L.iw is express upon that point. Unless you can 
make a case accounting for the delay upon the most satisfactory grounds, the 
Lord Chancellor is nut at liberty to re-hear a cause. 

3589. You have stated tlie time within which a re-hearing would take place in 
Ireland, and the expense of that re-hearing; can you draw a contrast with an 
appeal to the House of Lords both with respect to time and expense .*' — 1 am not 
able to do so. 

3590. Sir E. Perry^ Can you give the average expense of an appeal to the 
House of Lords : — I know that the fee to one counsel, in an appeal to the House 
of Lords, would be more than the whole costs of a re-hearing in Ireland. 

359 ^- Sir J. Graham.] What would the delay be? — Instead of months^ rt 
would be years. This is my own project. I have thought, perhaps, more of it 
than any other matter in our report. I have a good deal of practice in the 
Court of Chancery, and my friends then were dissatisfied with me for not agree- 
ing to what I thought was impossible. I have since tumed it over in my mind 
and conferred more than once with Mr. Blackburne. On Friday we had a long 
conversation, and he authorised me to say, that he expressly approves of it. 

3592. What is the ether point to which you wish to refer? — The other point, 
in which also I have Mr. Blackburne’s concurrence, depends upon what both Ije 
®nd I have some apiirehension about, in coiisequence of what we have heard has 
fakeu place here ; and that is, whether or not the machinery provided for the 
execution of the work hereafter is sufficient. That has led us to re-consider the 
flatter, and we are both of opinion that, to a cerlaiu extent, the recommeadatioh 
1 q that report miglit he modified by continuing the Masters in their present 
position until not only their own arrears, but the arrears of the Incu:ubered 
Estates Court, are disposed of; . . . t 

0.34. ^ 4 3593. Chairman.] 
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3593- Chairman.'] Is that the second point upon which you have seen reason 
to alter your views as stated in that report ? — Yes. 

3594. Sir J. Graham.] The report in which Mr. Blackburne and yourself 
concurred, recommended the merger of the Incumbered Estates Court, with all its 
ari ears and staff, in the Court of Chancery ? — Certainly ; and wc abide bv that. 

3595. But you think that the merger or the transfer of the arrears with the 
staff then recommended would be insufficient for the work ? — If I am to answer 
that question, I think it w'ould make such a delay as to be very unsatisfactory to 
the public, and Justly so. There is a very heavy arrear at present in the Incnm- 
bered Estates Court. We bad the advantage of having one of the Incumbered 
Estates Commissioners on our commission, and, as I understood, during the pro- 
gress of our inquiry, we proceeded upon the basis of its being two or three years 
in arrear, that is w'hat we in round numbers seemed to think ; and that of course, 
coming upon the Court of Chancery, would be a heavy load, and there would be a 
great deal of difficulty in getting through the work. If tije Masters went on 
with that work I cannot see that there would be so much difficulty. As I under- 
stand, there are two great delays in the Incumbered Estates Court : First, in the 
examination of the titles; that must necessarily occupy tinje, because there are 
only 24 hours in a day, and only a certain number of hours can be devoted to 
business, and the operation is a slow one. The second occasion of delay is the 
ascertainment of the rights to the purchase- money when a sale is made; the 
Masters in Chancery spend a large portion of their time at present upon such- 
matters ; that is one of their great occupations, and I do not see why they should 
not continue to do that with respect to business from the Incumbered Estates 
Court. 

3596. Would you upon the whole recommend the severance of the investigation 
of the tide from the distribution of the proceeds of the sale ? — I am entirely averse 
to that. 



3597- You would still retain the investigation of the title and the distribution 
of the proceeds of the sale in the same hands.?' — Clearly. I would start the new 
court with the new business. I do not imagine that our recommendations could 
have effect at all, unless they went hand-in-nand. 

359^' I*’ been suggested that a modification should be proposed ; that the 
Masters shall be retained, and that they shall have an extension of the power 
which they now exercise under the 15th section of Sir John Romilly’s Act, con- 
verting them really into Vice-chancellors ; and that there shall be two Title Masters, 
to whom questions of title apart from other judicial business shall be transferred;, 
do you approve of that suggestion r — I have the greatest possible objection 



3599* you state your objection? — I consider that nothing is so necessary 
tor the security of property as that the very highest persons, both in station and. 
prestige, shall be appointed to investigate the titles. 

^ ^ ^uow whether English authorities have weight with you, but in 

the Court of Chancery in England the question of title is transferred by the 
Judges in each case to conveyancers who are on a roster ?— They do not give 
Parliamentary title. That is my answer. 

3601. If a Parliamentary title is to be given, you would think it of the first 
importance that the investigation of the title and the distribution of the proceeds 
should be in the hands of tlie Judge, exercising supreme authority?—! think that, 
for the facility of business, it is indispensable, but only for facilitating business. 
What I mean is this, that the highest judicial sanction that I can get, Ipart froB 
the Lord Chancellor, I desire to have for the investigation of the title. In other 
that there will be any security unless the Judges take it 
iJn th ves, and take it exclusively upon themselves. I go that whole 
tt.'., In thiMuestion I have always proceeded upon the assump- 

nhtftlnpH w ^^'hty that could be obtained, and which only could be 

purpose ^ high station along with it, should be applied to that very 

selected eminence and high station, have been 

to Uanrfe/M ction of other business ; would it be quite safe 

of titiras peculiar character, including the investigation 

of utle as well as other dunes ?- I would not give the Masters L investigation of 

3603- You are not prepared to recommend the transfer to the existing Masters 

of 
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of jodicial authority, including the investigation of title as well as the distribution 
of the proceeds of the .sale amongst the parties i— You must understand that I 
am speaking of the Master in reterence to his office, and not in reference to any 
individual who may fill the office. If those in whom the authority is vested 
choose to say that one of the present Masters is a man who ought to be a Vice- 
Chancellor. I am content. I offer no opinion about any man ; I merely speak to 
the oflice. ivly notion is that the country expects, and nothing else will' satisfy it 
that nearly the Ingbest judicial functionary that can be got shall be the person to 
investigate titles which are to be Parliamentary titles. 

3004. IVill one Vice-Chancellor be able to perform that duty r— No. 

3C0.5. Do you still adhere to your opinion that there should be two Vice- 
Chancellors 1 — Yes. The Masters, according to their present functions, are 

perfectly competent; everybody who knows them knows that they could not be 
more competent for every function that they discharge. They arc as competent 
as any Commissioner you can name to adjudicate upon the rights of the several 
parties to the funds realised. 

3600'. With respect to the investigation of title, it is a new business to the 
Master, which you would not transfer to him r — It is not new. I know that 
piactically two, if not three of the Masters, have had very great experience as 
much as any others. They have had constant investigation of title in the whole 
course of their business ; but still I would not giye the duty to them because it 
requires a higher sanction. 

3007. If they are accuslomecl to investigate titles, and if they are constantly 
accustomed to disliihute the proceeds of the sales according to the rules of the 
Court of Chancery, what other functions could Vice-Chancellors perform which 
the Masters are not fit l 6 perform ? — I admit tliat quite ; but I do not believe 
that the public in Ireland would be satisfied, 

360S. Would you recommend that both the Vice-Chancellors should be 
appointed for the peiformance of new work to be brought into the court, and that 
the arrear should be distributed amongst the existing Masters ? — Whenever the 
title has not been investigated, I would not transfer to them the arrears of selliim- 
estates. ® 

3i5og. C/mv-muti.] You would give the Masters the arrears subsequently to 
sale:— Yes. 

3610. Sir J. G?-a//am.] I presume you would leave the distribution of the 
arrears amongst the Masters to the Lord Chancellor?—! uould. I can state 
what my own impression was. I had some responsibility when tliat report was 
signed, and it was greatly in reference to financial difficulties that some of the 
recommendations were made, and not in reference to what we would have done 
if we could have had money at pleasure, 

3 hii. 1 he administration ofjustice being paramount to all other considerations, 
are the alterations which you would make according to your recommendations for 
the sake of justice r — For the sake of expedition; the only danger is of greater 
delay than there is in the Incumbered Estates Court ; they are completely clogged. 

3012. To put an end to that clogging, with a view to justice, pecuniary con- 
secondary, what would you recommend r — It is only to go on 
adding Vice-Chancellors, and you would work off the business ; but the difficulty 
IS, \vhen you create an office, how you are to lay it down again. 

3013- -I- he Master of the Rolls being appointed prior to the change, if he was 
reluctant to undertake the investigation of title, tiiat would be an impediment, 
would it not ? — 1 do not think he ought to be asked to do so at ail. The Com- 
missioners, in considering that question, made up their minds that he ousiht not to 
be asked. o n j r a 



3,614. Chairman^] The Commissioners thought that it ought to be left optional 
o him ? Yes; it he thought proper to do it he might; it would be unjust to him 
to require him to do it. 

,,3615- Sir J. Graham!] Under any circumstances, the compensation to the 
^asters, tollowing the example of England, will be their full salaries, will it not? 

^ ^bat must be, because they are patent officers. 

. 3 biD. If they retain their full salaries, being competent to the work you would 
impose upon them, under the powers to be reserved to the Lord Chancellor, the 
Jstribuliug of the arrears in the Incumbered Estates Court would be worked up 
y lem That is my reason for it ; because if you relieve them from their duties 
you must pay them, at all events ; and therefore I think invself, inasmuch as when 
°- 34 - ‘ N N it 
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it is worked out they will retire so far from retarding the business, I should say 
that it would rather have a tendency to expedite it. 

3617. Mr. Whiteside.] If the Masters are capable of winding-up all the arrears 
arising out of the sale of 18,000,000/. worth of property in the Incumbered 
Estates Court, how would they be incompetent to transact the future business of 
a like nature ?— I did not say that they would ; but my notion is that every case 
that comes into the Court of Chancery should be worked out by the same Judge, 
and that no case should ever go into the hands of two Judges. I think you will 
find that it will be impossible "that a Master, unless he be the person to decide 
upon the title, can be the person to execute the rest of the work. 

3618. When I used the word “ Master,” I meant by it the officer discharging 
all the duties which you have defined for this gentleman. You have, according 
to vour modified plan, suggested tijat the Masters would be fit to have the sale of 

18.000. 000/. worth of property, why would they, or some of them, in the cha- 
racter or capacity of Vice-Cliancellors, not be competent to transact the future 
business of tbe court?— I have endeavoured to exclude in my evidence personal 
references altogether. In the evidence which I have given I most distinctly 
desire not to be understood as speaking of the fitness of the Masters us persons. 
I am speaking of the system solely as a system. To put it in the most distinct 
way, in the first place, no. answer of mine pointed to the Master selling property 
at all; I have distinctly excluded that. My answers point to distributing the 
proceeds of sale; therefore it is incompatible with the view which I take, be it 
right or wrong, that the Master should be continued fur the purpose. I do not 
think the public will be satisfied with that. If you make the same man a Vice- 
Chancellor, the public may be satisfied with him ; I offer no opinion at all about 
persons. 

3619. Is not this the effect of your evidence, that if 18,000,000/. worth of 
of property were sold in the Incumbered Estates Court, these gentlemen would be 
competent to ascertain the priorities, and settle the rights of the claimants to that 

1 8.000. 000 /. ? — I think they would, subject to the right of appeal. 

3620. Oil what principle, whether you call them Masters or Vice-Chancellors, 
should they not be competent or qualified to do the like duties for the future, if 
there were other property to be sold in Chancery? — They would be competent to 
distribute any other fund ; but my system supposes that the person to distribute 
tile fund shall be the person to make the sale ; and it is obvious that the two cases 
are not analogous. 

3621. I understand your evidence to be according to the modified plan, wliicli 
is not in exact conformity with the report, that the present Masters, if they could 
get the proceeds of the sales to be made in the Incumbered Estates Court, could 
be properly called upon to discharge the important duties of distributing that 
large sum of money r — I think so. 

5622. Would they not be equally competent to distribute the proceeds of other 
sales that might occur afterwards ? — Yes. 

3623. In point of fact, three of the Masters have had great experience in selling 
and making tides to estates during their past official lives, have they not?— I 
think not in the sense in which I understand the making of a title now. 

3624. Under the old system they have, although, not making a Parliamentary 
title f — No, nor making any title. 

3625. Did not they investigate questions of title, and hear counsel argue upon 
them? — ^Tlieydid ; and if property to be sold under the new system was in every 
case made the subject of discussion bv a competent Bar, there would be no diffi- 
culty about it, as I understand, in the sj’stem to be now inaugurated, the person 
who is to decide upon liie title will have no assistance whatever ; he will have to 
read the title and to make up bis own mind upon it ; there will be no contention 
before him, with, the view of giving assistance to him to arrive at any conclusion 
upon it. I believe I am giving the opinion of others, as well as of myself, who 
were associated with me in the Commission, and that was our difficulty. 

3626. Would you not give to those officers or Judges who have the power to 
sell an estate affecting the rights of families liberty to get legal assistance before 
them, in case difficulties presented themselves to their minds which required to be 
investigated ? — To be sure I would. 

3627. And iu case of the rights of minors, or absent parties? — I would 
tlrem that power. 

362S. Sir £. Ferri/.] With respect to the Title Masters, you have expressed 

a strong 
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a strong opinion as to the iuexpedienc}- of having Title Masters who shall inves- 
tigate tlie titles ; as I understand you hold that, for that duty, tlje liighest amount 
of prestige is required ? — Yes. 

3629. I gather from your report that you are very well satisfied with the mode 
in which the present Commissioners have discharged their dutiesr — So far as 
I know. 

3630. The evidence seems to be conclusive upon that point ? — ^Yes, so far as 
I know. 

3631. If such gentlemen were made Title Masters, would not a satisfactory 
result be obtained ? — I should be very well satisfied, but I am not quite so sure 
that the public in Ireland would be as well satisfied. 

3632. Tlie evidence w^e have received, and the evidence before you in Ireland, 
seem to be unanimous upon the point as to the satisfactory condition of the In- 
cumbered Estates Court '? — I have a very strong opinion that the Incumbered 
Estates Commissioners have discharged their duties with great ability. 

3633. Have not the appeals from their decisions been very few ? — I do not 
think that is any test ai all ; the great mass of business in the Incumbered 
Estates Court, and the great mass of business in the court that you would inaugu- 
mte, would be mere routine work ; it will work ofiF itself ; there will be no difficulty 
about it; it is only rarely that difficult questions arise, but when difficult questions 
arise, then it is that you may expect an appeal. 

3634. Do not you think, that in the safe working of this system, it is most expe- 
dient that a great amount of scientific knowledge should be applied to the inves- 
tigation of titles ? — The highest possible amount. 

3635. We have it in evidence that great equity lawyers do not often possess a 
great knowledge of conveyancing? — I do not like to refer to the evidence which 
has been given before the Committee, but I totally and entirely dissent from it ; 
I would rather have the opinion of a great equity lawyer than the opinion of half 
the convevancers in England. 

3636. Therefore your opinion is, that to carry out the principle of a Parlia- 
mentary title, the highest Judges that you can appoint should have that duty 
imposed upon them? — That is my opinion; I think I may say this without any 
clifTerence of opinion ; I recollect during a very great part of my life, there was 
not a day of it in which I had not a title before me ; and I take it that if I bad 
any organ of conscientiousness, it was quite as strong in advising upon that 
title as if I was made a Judge; the responsibility is so great, that no earthly 
inducement would make me execute the duties of the office which I recommend 
to be created ; I speak as an individual ; nevertheless, as a barrister, I have been 
doing it all my life. 

3637. Sir Graliam.'\ With your large knowledge of the Bar of Ireland, are 
there not many gentlemen at this moment in practice who are quite competent to 
deal with questions of title? — A great many ; I know a gentleman that I think it 
would be the greatest benefit ever conferred upon Ireland if he was placed in the 
position. 

3638. Sir E. Pern/.] Is it not the case that great equity lawyers in England 
have little knowledge of conveyancing ? — I think so, but I do not think it is the case 
in Ireland; in Ireland the course is almost the same for everybody. A barrister 
begins his career as a common-law lavvyer, and during ihe time that he is at the 
coinmon-kw bar, he has more or less, according to good fortune, of conveyancing 
business ; but when he comes into the Court of Chancery he will then have con- 
veyancing business to an enormous extent. 1 doubt if there is any man who ever 
lived who has had more conveyancing business than Mr. Blackburne, with perhaps 
the exception of Mr. Sawden, who was a very great equity lawyer. His opinions 
upon title are brought forward everv day in our courts, and we all look upon them 
■with admiration. 

3639* I niay take your general evidence to be that Irish practitioners of emi- 
nence are all tolerable conveyancers ? — Some are most eminent, and in the habit 
of investigating title. 

3640. Sir J. Graham^ The sub-division of labour which has taken place in 
England from the accumulation of business has led to a separate class of convey- 
ancers ; there being no such accumulation in Ireland, the division has never taken 
place ; but conveyancing has formed part of the business of practitioners in court ; 
bas the result of that practice led, on the part of able men, to perfect compe- 
tency in the investigation of title ? — That is my thorough belief. 
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3641. Distributed amongst many leaders of the bar ? — Yes, I should say so. 

3642. Chamnan.'] Have not the leaders in Chancery a great deal of business 
in advising on titles and conveyancing? — Not since the Incumbered Estates Court 
was established ; since the Incumbered Estates Court has been in operation, it has 
been the great conveyancer; but before the Incumbered Estate Court, the greatest 
portion of their business in fact was that. 

3643. Sir jE. Perry.] Supposing that the bar of Ireland affords a sufficient 
number of practitioners to take the office of Vice-Chancellors, with the duty of 
investigating titles, have you considered the effect of such a class of business 
coming before them, in addition to the transaction of equity business ? — Yes. 

3644. How will it operate?— I think it will impose on them intense labour and 
great responsibility. 

3645. .According to the evidence given by the Commissioner.^, the time occupied 
in investigating titles is generally the greater part of the working day r — I do not 
think that we asked any questions upon that subject. 

3646. Is not the investigation of title a work requiring great attention, a loutf 
time, and the best exhibition of the faculties that can be offered to it? — That is 
true. So far as I know anything about the Bar of Ireland, and I have known it 
for 35 years, I have always found that the men with the greatest amount of court 
business have the most extensive conveyancing business. 

3647. Taking the case of the Vice-Chancellor having to investigate titles, and 
hear the ordinary suits brought before him, at what period of the day would be 
be likely to read his abstracts? — I should suppose that the present Master of the 
Foils and the Lord Chancellor are able to do the business, and to do it with com- 
parative ease; and there substantially is never any arrear but what is desired by 
the Bar, and that is a very small one. The Master of the Rolls never has any 
arrear, and the Lord Chancellor has an arrear of a few causes, which is always at 
the instance of the Bar, who desire to have three or four, or five or ten old causes 
to stand over till the next term, having the vacation to prepare themselves. If 
they are able to do lire business now, tliere will not be such an influx. I think a 
good portion of the chancery practice is one officer making business for another; 
that is my opinion. For example, a case comes before the Lord Chancellor or the 
Master of the Rolls, and the Master of the Rolls makes a reference to the 
Master; that, in my opinion, is so much time thrown away. Then the Master 
makes a report ; then there are what are called objections and e.xceptioiis taken 
to that report; and all that comes back to the Master of the Rolls, and is re- 
discussed before him. That is, in my judgment, all a waste .of time and of 
money ; whereas if the Master of the Rolls, when a case went before him, sat at 
it, he would get rid of it very often in five minutes. I calculate upon a most 
extraordinary saving of the time of our present functionaries. You are making 
two new ones, and the result I should hope will be this : you are getting rid of 
the Masters, and I am opinion that, if proper clerks are appointed for the Vice- 
Chancellors, the business will go at a very great rate. With the court business, 

I do not suppose that the Vice-Chancellor would ever read titles in court. 

3648. Do you think the Vice-Chancellor would sit in court from lO o’clock 
and hear the counsel in different suits, and at the close of the day read abstracts of 
title ? I think very likely he would read the titles in the vacation ; ho never would 
read one during term ; when the term was over he would get rid of his abstracts, 
as a counsel does. I am much more occupied than any Judge, except the Master 
of the Rolls, whose attention is constantly kept on the stretch ; 1 have to prepare 
myself to argue cases, having a considerable business, and I have also to work upon 
titles. 

3649. Will not the Vice-Chancellor have to write his judgments upon any 
cases alter terrn ? — That w'ould depend upon whether he writes his judgments. 

3 fi 50 * Practically, reading the abstracts would be postponed to the court busi- 
ness — I think it would be done in the vacation. 

3 ^ 5 ^* J. Graham.] When you say that proper clerks are necessary, you 
know the Castle; do you think that proper clerks would be appointed to the Vice- 
Chancellors by the Castle? — My opinion is entirely against it. 

3652. Have you seen the Attorney-general’s Bill ? — I have. 

3653- Have you seen the provisions with respect to the appointment of cleiks 
to the Vice-Chancellors i — Yes. ' 

3654. Do you approve of them ? — No ; it was a subject which we considered 

most 
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most carefully in the Rolls House here, and we considered it also in Ireland, and RiduHon 
the Commission was unanimous upon it. A. Brewster. 

3655. Chairman^ From the peculiar relation between the Judge and his chief 

clerk, the Commissioners were of opinion that he ought to have the appointment ? ^9 ’856. 

_I would not have signed that report if that recommendatiou had not been iri 
it, and I am able to answer for Mr. Blackburne that he would not. 

3656. Are you able to suggest any veto which could be imposed upon the 
Judge, so as to ensure that the power to appoint was not abused ? — I have the 
o-reaiest possible objection to distrust those who are placed in hish offices; I 
cannot bear the thought of any proceeding being taken by Act of Parliament to 
make Judges honest. 

3657. Mr. JVhittside.l M’ould it not increase the dissatisfaction to give the 
power to the Judges in England, and not to give it to the Judges in Ireland ? — Our 
recommendation was based upon the Act of Parliament in England, and follows 
it exactly. 

3658. Sir J. Graham."] You attacli great importance to the Vice-Chancellors, if 
appointed, having efficient chief clerks, the Masters being abolished ? — Every word 
I have said, my whole evidence, and any portion of labour that I bestowed upon 
that report, went entirely upon the assumption of unity of purpose between the 
clerk and the Vice-Chancellor, and the selection of a man who would work with 
the Vice-Chancellor, with something more than a mere sense of duty. 

3659. I think Lord Bacon said somewhere, that a clerk skilful in precedent, 
wary in proceeding, and accustomed to the business of the court, is a finger-post 
to the Judge, and often directs him in the right course ; do you assent to that 
dictum of Lord Bacon's? — Most entirely ; I could give instances of it, and name 
persons that I have seen possessed of all those qualifications. 

3660. Do yon think a finger-post erected by the Lord Lieutenant would be a 
sure guide to the judge ? — My answer must be irrespective of any particular Lord 
Lieutenant. If I were in the office which I have felt it my duty to resign, my 
belief is, tliat it would be next to impossible for me to recommend to the Lord 
Lieutenant such a man as ought to be appointed. 

3661 . According to your views, the interfence with respect to patronage disturbs 
the whole of the proposed arrangement ? — Certainly ; I think so. 

3662. Would you have signed the report, if the provision in the Bill winch is 
now before the Committee had been a recommendation in the report? — I would 
not. I may add further that, independently of the very strong opinion (perhaps 
too strong) which I have expressed, and I would not be honest if I did r.ot e.xpress 
it, I have another feeling, which is this : so far as I am concerned, I never will 
take part in anything in which a difference is made between England and Ireland. 

1 have the strongest opinion that we ought to have the same law ; there is no 
difference between us ; it is of vast importance to Ireland, in iny judgment, that 
there should be no distinction in the legislation between the two countries, 

3663. Chairman^ You have pointed out certain reasons why you would not 
approve of what are called Title Masters ; would not there be this additional 
evil, that you would have a conjplete split in the business, one portion being done 
by one Judge, and another portion by another ? — Yes ; and it would be entirely 
inconsistent with the recommendations of the report, in my opinion. 

3664. Would it not be an evil, when a cause came into court, to transfer the 
investigation of the title to the Tide Master, and then bring the ease back again 
lor the distrihulioii of the proceeds of the sale? — Yes; I will endeavour to 
explain my view; I will suppose that I were discharging the duties of a Vice- 
Chancellor. If I were to incur the responsibility of making out a sale order, I 
should read every word of the title. I would then have present, to my own mind, 
every right connected with the distribution of the njoncy, and I would have 
nothing to do but to di.stribute the money without labour or trouble. If I sent 
the case to another person, he would have to go through the whole thing over 
«gain. 

3665- Sir lE. Pern/.] If the title is referred to the Title Master, and there are 
questions necessary to the distribution of the funds, why should not he distri- 
bute the funds? — If he is to do, that I do not see what you want with Vice- 
Chancellors. 

3666, Chairman.] Would not it bring into his office four-fifths of the business 
connected with the sale -of estates, and the administration of all the ^uities 
arising upon the distribution of tlie proceeds ; every case for raising an incuin- 
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brance or forcing a debt would go into his office? — Yes, with the exception of 
those cases I pointed out some time ago of the highest class, namely, specific 
execution of contracts and instruments, in which you do not require anv further 
investigation, construing cases in which relief is granted or the Bill dismissed- 
all those are cases which I suppose the Chancellor would naturally take. ’ 

3667. In your evidence you have been speaking of the office of Master, and not 
of the individual who fiiierl the office? — No; if I felt myself at libertv,'l should 
like to express my sense of the ability of some of the Masters ; perhap’s, I should 
say all. It must be understood that I am not speaking of any man ; but if I were 
speaking of particular persons, I think I could show that all the Masters are 
most competent persons. 

3668. In the recommendations of the report, which the Bill is framed to carry 
out, it is left perfectly open to the Executive to make tlie Masters Vice-Chan- 
cellors ? — Yes. 

3669. Nothing you have said is intended to convey anything inconsistent witli 
that i — Certainly not. 

3670. In suggesting that we should make use of available assistance in reference 
to the arrears of the Incnmbcred Estates Conrt, you speak of the Masters as the 
readiest means of combating the evils that e.xist in that arrear ? — Yes ; you are in 
a difficulty ; you have an amount of arrear; you have officers vvho are fully com- 
petent to assist you, and you are paying them. The question is, whether you 
shall pay them for doing that work, or pay them for doing nothing. 

3671. They are performing cognate duties at the present moment, and doinir 

them satisfactorily ?— They are. ° 

3672. Whether you took one or more, you would still have an available remain- 
ing strength to deal with tiie arrear ? — Yes. 

3673. In reference to this report, I believe you are aware that in framino-the 
report, the Commissioners made use not alone of the evidence, but of the know- 
ledge and experience of each other in regard to the subject matter under inquiry? 
— Most certainly, I believe there never was a body of men who worked so 
entirely harmoniously ; there was a variety of knowledge as great as I ever saw 
brought together before. 

3674. ^ The report does not depend upon the mere written evidence in the 
Appendix, but upon the great experience and knowledge of the Commissiooers 
themselves?— My belief is that it rests much more upon the latter than upon the 
former. 



3 ^ 75 - Sir y. You have mentioned two points in which you would 

wish to correct the recommendations in the report? — Yes. 

3676. It h^ appeared before the Committee that in a report with reference to 
leceivers which you may remember, in consequence of a suggestion of Lord 
ot. Leonards, there was a limitation of the debt within which no receiver should 
be appointed, that sum being 150 1 . } — Yes. 

3677. Subsequent legislation has given facilities for converting Judgments into 
mortgages, and it has been represented to the Committee that that legislation has 
interfered \nt!i the check suggested by Lord St. Leonards, and has led to the 
recurrence of the evil of the appointment of a large number of receivers ; have 
you tormed any opinion upon that subject?— Yes, I think that law, intended to 
assimi a e tie law of Ireland to that ot England, has introduced the practice of 
^uimn^jiMginents into mortgages to the great prejudice of the public interest. 

I ^ Li object to that extension? — Ido; the history of legislation upon 
the sutgect has been curious; Sir Michael O’Loughlin brouoht in the first Re- 
teiver Act, and it was considered as great a boon as was ever conferred upon 
me counti v ; it shows how things go on in Ireland ; I think it was that which 
superseded a system the most mischievous which ever- existed, by which almost 
ail me incumbered property in Ireland was under what was called a custodian; 

issued, and the property was taken notninallv into the pos- 
■session ot the Crown. It was granted to the creditor at a rent of 5 /. a year, 
oppressive system that ever was conceived, and to the 
greatest amount of litigation. The creditor was bound to account in the Court 
®'*tough he had a lease at Jl. a year, and Sir 
Micliatl U Loughlm having great experience and seeing the evils, corrected them 
oame to be a very great abuse, because for every 
“““ a professional man got those lol., and he 

IP e a Jeeeiver, which cost 30 /. or 40 I. Then came the law, vvhich limiteii 

' .L.. 
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the to appoint receivers to 150 Z., and then came the last Act of Parlia- Sight Hon. 
nient .*vl)icb, containing- many most wise and good provisions, contained that one A°Brevnter. 

turning all judgments into mortgages. I do not know whether the Committee 

is a'vare that there is an old Act of Parliament about the year 1773, which 19 May 1856. 
entitles any mortgagee, when three half years’ interest is due to him, to apply 
for a receiver as a matter of right, and a receiver is appointed ; when that interest 
is paid he drops ; it gets in arrear again ; he is re-appointed, and so goes on. 

n(j-q. You would recommend a revision of that clause? — Certainly. I do not 
"0 into a number of difficulties that occur to my own mind, in regard to the exist- 
ence of that clause, of a kind tliat have not yet occurred, but 1 apprehend here- 
after there will be found very serious difficulties in regard to rights. 

30S0. We have heard that property to the amount of x 8,000,000 Z. has been 
sold in the Incumbered Estates Court during the last nine yeans ; we have also 
been told that there are still 1,500 receivers in Iielmxd ; how do you account for 
so great an anomaly, that so large a sale of incumbered property should not have 
much more reduced the number of receivers? — It is a very difficult question 
indeed. I am afraid, unless you can prevent Irishmen getting into debt, you will 
have a great number of receivers, or unless you make it illegal to have receivers. 

It is a great evil, and how'^ it is to be got rid of passes my comprehension. 

368!. Y’ou consider tliat the appointment of receivers is a great curse to the 
country ? — Yes. 

3682. And the evil of incumbered property is very partially redressed if the 
number of receivers remains so lai-ge ? — Tliat is so to a certain extent. I have no 
means of forming a judgment, but I suppose it would be vei-y easy for the Com- 
Diittee to get a return of the entire income of property under receivers. I sup- 
))ose a man would tot it up in half a day, because all the receivers’ accounts are 
tiled in one of the offices of the Court of Chancery. If there are 1,100, that 
would be 1,100 series of figures to be added together. All the receivers’ 
accounts contain the amma) rental, 50 that you would merely have to put 1,100 
sets of figures together. 

3GS3. 1 understood you to say in effect that the sales in the Incumbered 
Estates Court covered the larger portion of the property deeply incumbered in 
Ireland r — That is my impression. 

3684. Would not it foilovv from that that receivers are appointed when the 
Incumbrances are comparatively light ? — Or that the estates are very small. I have 
seen receivers appointed over 20 /. a year. You would be startled to see the 
amounts of the incomes over which receivers are appointed. A good many of 
those receivers are the dregs of the Incumbered Estates Court sales. I can make 
no guess at the number, but I believe I was the person who advised a petition 
for a receiver pending tlie proceedings in the Incumbered Estates Court, and 
I believe moved for the first one myself. A considerable number have been a 
compliment to the Incumbered Estates Court, that is, they have been appointed 
because the property was put into the Incumbered Estates Court. 

3685. With your large practice, have you not been aware of abuse from the 
double operation of estates being put into the Incumbered Estates Court for sale 
and counteracted by receivers appointed by the Court of Chancery ? — They are 
not counteracted. 

3686. Are not both courts simultaneously acting upon the unhappy estate ? — 

I am not aware that that is a mischief. Having a receiver at all is a mischief, 
but it is no greater mischief than in any other case, because the Incumbered 
Estates Court does not attach the rents, at the same time that it proceeds to con- 
sider whether it will sell the estate, and they either go into the pocket of the 
owner or into the pocket of some incumbrancer who is in possession. If they are 
going into the pocket of the owner some creditor files a petition in the Co-urt of 
Chancery to take them out of his hand. Now the delays have become very con- 
siderable. Iq many cases, I dare say, if you had a list of all you would find that 
s«ne property is a long time in the Incumbered Estates Court. A receiver is 
appointed and collects the rents during the time the Incumbered Estates Court is 
^tleavouriug to work out its proceedings and as soon as the sale takes place the 
orst thing is to discharge the receiver. 

3087. Mr. De Fere.] Is not a receiver frequently appointed pending a sale in. 
the Incumbered Estates Court to secure the regular payment of interest? — It is 
every day’s practice. 

3688. Chav'man.'j If that is not done the creditor would lose the income of the 
0.34. N 4 estate 
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Right Hon. estate whilst the proceedings were going on in the Incumbered Estates Court'— 
A. Brewster. Yes; and I think a good many would lose their lives, because they would have 
nothing to live upon. 

39 May 1856. 3689. Assuming that to be the practice, the appointing a receiver pending the 

sale in the Incumbered Estates Court, is there any other remedv than expeditino' 
the sale? — Supposing new legislation, and a new code, the Court of Chancerv 
will act simultaneously in reference to the receivers and the sale. The Court of 
Chancery vvill be able to act in whatever may be considered desirable for the 
benerit of the property. If anybody could suggest a mode of selling the propertv 
the day it was submitted to any tribunal, the evil would be got rid of ; hut you 
cannot venture to do that until you are sure that you have a title to sell, 

3690. The true remedy would be, devising some means by winch the estate 
could be sold at the earliest opportunity ? — I believe that is the case in the 
Incumbered Estates Court ; I believe that to be its first great benefit; but it has 
been overpowered with u-ork. At first there was no difficulty, because when the 
Court commenced it had a clean board ; most of the business was done to its 
hand, and it had merely to sell. The Incumbered Estates Commissioners bad 
chalked out for ihenj the application of every farthing of the money. 

3691. Sir/. Gra/tam.^ Are you of opinion that the absence of the bar in the- 
Incumbered Estates Court has been an evil ? — It is impossible to estimate it 
highly enough ; that has done more to create dissatisfaction than anything else. 

3692. You said that there was always a mixture of good and evil, would not 
the transfer of the Incumbered Estates Court to the Court of Chancery remedy 
the evil of the absence of the Bar, and lead, on the ocher hand, to expense and 
delay ?— I think it is probable it might ; but I do not think there would he more 
expense, because there is a Bar at the Incumbered Estates Court, but it is not the 
Bar. The business is not done in the presence of an a.ssembly of men who are 
the greatest check, I believe, upon the administration of justice. 

3693* lime is necessary, is if not, before the fruit of the administration of 
justice, such as it is or has been in the Incumbered Estates Court will he ascer- 
tained. lime only can show what injustice may have been done to remainder- 
men and contingent interests? — Most unc|uestionably 

3694. That is not yet ascertained r — No, that is the qualm one has about the 
Avhole concern. 

3695- Es first appearance is more satisfactory than its ultimate effect may 
prove, as far as justice is concerned ? — It is impossible to say how that is; the 
only test I can try it by is this; take the case of a man largely engaged io 
investigating titles committing numerous mistakes, they will not be discovered in 
his lifetime in all probability. He has that satisfaction, he will escape. 

309®' the other hand the advantage of a Parliamentary title, whatever it 
may be, will be counteracted in lime by new incumbrances which begin to accrue- 
title.'' — To be sure it will; the Registry Act in Ireland 
shons the incumbrances; it is a fresh beginning, and every time an estate comes 
t*" t Parliament, you will enable everybody to get a nC'v 

3 ^ 97 * You have mentioned three great epochs of roots of title; there will be- 
tins fourth, and in the lapse of time these evils will recur? — If this Bill passes, 
three generations estates will come back to the court. 

• 1? quoties, a Parliamentary title ? — And a very good thing it 

vui! be. j o o 

3699. Mr. Benley.] You have stated that it seldom takes less than twelve 
montlis to investigate a title on account of the length of time which is necessary 
to go back to the respective roots; what is the time occupied in the Incom- 
oeved Jistates Court in the investigation of titles 1 — I cannot tell ; it is all 
done 10 private by the Commissioners, As I understood from Mr. Longfield, wlien- 
he was so good as to give us the most candid information, the mode of procedure 
IS thus : A statement of title is bronght into Court, and that i.s taken by one 
Uommissiooer ; and along with the statement of title, there is an account of the 
incumbrances afiecting the estate also brought, called the Schedule of Incum- 
brances ; and the Commissioner, when he has time to devote himself to it, 
examines the title, and ho finds that which counsel investigating title almost 
invariably finds, that the abstract is a defective abstract ; and, then he is forced to 
send n back, to have it made as correct as can be. It comes to him again, oikI 

upou 
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upon investigation, in consequence of the fullest inquiry, he points out other diffi- 
cuities; it goes back again; and that process is continued, until the counsel 
investigating it, or the Commissioner investigating it, is satisfied that he has got 
a substantially good title. 

3700. I understood yon to say that 12 months was a short time for a counsel 
to investigate a heavy title in Ireland?— I did not mean to say that the counsel 
kept it 12 months before lie gave his opinion. Wliat I meant to say was, that it 
was sent back to the parties, and came back to him, and then there came the 

searches. 

3701. The matter was not completed for sale in less than 12 months ? — Yes. 

3702. You said sometimes that it took two or three years, and that 12 months 
was the shortest period ? — I do not think I said the shortest, 

3703. What difference is there in the time occupied in the investigation of a 
title in the Incumbered Estates Court, and the investigation of title before counsel ? 
— It would appear to me that there would be very little, except in cases that went 
troll) the Court of Chancery. 

3704. We are hardly to understand that the estates that were sold in the first 
two or three years could have received anything like 12 months* investigation of 
title r — -Thev did not, because most of them that went in went from the Court of 
Chancery, and going from the Court of Chancery, the title of necessity must have 
been to some extent investigated. 

3705. A great deal was cleared up, before it got there ?— Nearly the whole 
work was done ; according to the practice of the Court of Chancery, every per- 
son whatever having an interest in an estate which is to be sold in that court 
must be brought before the court ; every single person, either an incumbrancer 
or person having an estate, formerly was brought before the court and made 
a party ; it led lo enormous delays ; now a different plan is adopted, a much 
belter one ; still he is before the court. Then the Court of Chancery, having the 
whole title before it, sends the case into the office, and proceeds to ascertain the 
rights of everybody, and it came back on the report. The Commissioners of the 
lucnmbered Estates Court began with a transfer of every case in Chancery at 
one fell swoop to them j they had very great security that they had a good title 
before them ; they did, I have no doubt, make such further investigation as would 
have been made in the Court of Chancery if the sale had taken place there. 

3706. It would be right to assume they went up to the same roots as was 
ordinarily done ? — No; the great distinciiou is this. If I, as counsel, were Inves- 
tigating a title, I would get in every term of years, every outstanding legal estate 
back to the root of the title. When the Incumbered Estate Court came to sell, 

I believe in most instances they have not done so ; they do not think it necessary, 
because, having the power of giving a Parliamentary tide, they have not the least 
apprehension that an outstanding legal estate could defeat the title they were 
giving. If they got a person entitled lo the money they were perfectly content, but 
no counsel would be content unless he got the whole perfect legal estate in ; they 
went simply to the equities without dealing with the legal rights ; it is the 
gelling in of the legal estates that makes the great delay in titles before convey- 
ancers. 

3707- Hus the practice been amended in that respect in England? — There 
has been a law passed about terms of years. There is a class of cases, begin- 
ning with the case of Young v. Lord Waterpark, which I am disposed to 
think corrected an opinion, the general Statute of Limitations, the 3^ & 

I^iiliain the 4th, operated in cases in which it has been held not to operate by 
reason of outstanding terms created for direct trusts, so that pioperties have been 
recovered. I have been counsel in two or three cases in Ireland in which pro- 
{lerties have been recovered after 30 years of what was supposed to be adverse 
possession. 

3708. Does not the statement which vou have made about the bulk of incum- 
bered land having already passed through the Incumbered Estates Court in Ireland 
only apply to unsettled property? — Certainly. 

, 3709. Have you formed any opinion as to what amount of property may be 
incumbered in Ireland that has not passed through the court ? — I have not the 
Joosi remote conception. You have the amount that has passed through the 
highest authority. I take for granted that there are public records 

at will show pretiv nearly the rental of Ireland. There is Mr. Griffiths 

Valuation. 

0 . 34 - 0 0 3710. That 
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3710. That will not show what is settled and what is unsettled? — It is impos- 
sible; no one can show that settled property did not go into the Incumbered 
Estates Court where the fee-simple was incumbered prior to the settlement. 

3711. You have stated in your evidence that you thought the bulk of incum- 
bered property had already passed through the court ? — I meant property capable 
of being sold, because I assume that no settled property can be sold. 

371 2r I want to ascertain what you meant by the word “ bulk,” whether one- 
half or two-thirds? — I should say a mucli larger quantity either has yone 
through, or could go through. 

3713. Of the unsettled property, which alone I can deal with, when vou use 

the term “ bulk,” do you mean two-thirds, or what would be the proportion? 

I cannot give any approximation to it. 

3714. You have stated that, in your judgment, the opinion of an equity Judge 
would be safer than that of a conveyancer ? — I would rather have his opinion 
I would rather have Lord Eldou^s opinion, or Lord St. Leonards’ opinion, or Mr. 
Blackburne’s opinion, tlian the opinion of any conveyancer in England. 

3715. Do you think the Judge’s opinion would be safer from his own inspec- 
tion than upon evidence ? — Yes. 

37]6. You would prefer sight to evidence? — I can understand a practitioner 
in a court of equity, that is, a man who being conversant with the old rules of the 
court, transacts a great deal of most profitable and lucrative business, and vet 
knowing very litde about the law of real property ; but to say that a man can' be 
an equity barrister in the Court of Chancery, and keep his place there for one 
year, and yet not be familiar with the law of real property, passes my comprehen- 
sion altOijelher. 

3717. You have stated that the Vice-Chancellors, if they are appointed, would 
do the conveyancing portion of their business in the vacation I suppose so. 

371 8. Do you think that it would be satisfactory to have that sort of recreation 
assigned to a Judge in the vacation ? — So little satisfactory, that I should be ver}- 
sorry to undertake the office. 

3719. At present a Judge receives a salary for working a certain time, and is 
allowed certain vacations ; do you think it would be agreeable to him to have to 
investigate titles in the vacation ? — I think not. 

3720. Do you think the Judge’s mind would bear the strain without recrea- 
tion ? — All I have to say is this : Mr. Blackburne spent 30 years in practice, and 
always made more money in the long vacation than in the term. 

3721. Mr. Blackburne was a gentleman, who, being in high practice, received 
good fees for all the work he did in the vacation? — I do not think myself that tlie 
extent of the labour would be so great as is contemplated. 

3722. Is there any reason why a Judge’s mind should not stand the labour as 
well as a barrister’s ?— I think it ought to stand it better ; I will answer that by 
proof. Look at the Bench, and you will see whether it stands it better or not. 

3723. Mr. De Vere.] Supposing it was necessary that the Judges should do 
some portion of their duties during the vacation, would there be any difficulty in 
finding competent persons to accept the situation ?— I cannot help, when such a 
question is put, passing in review in my mind, persons I know at the Irish Bar. 

I know persons at the Irish Bar, who I cannot but believe would accept the office, 
and to whom it would be a great relaxation. 

3724* Chairman.^ Persons who would be fully competent to perform the duties 
of this office ? — Yes ; I know a man ; I wish I could think as hicrhly of myself 
as of him ; who I hope would take the office. ° 

3725* Upon the subject of the Receivers and Mortgao-e Act of 1773, which 
has been alluded to, would you approve of the total repeal of that Act ? You said 
m your evidence that it ought to be considered ?— I would not repeal it ; I do not 
think there are ten receivers under it. 
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Mr. attorney-general FOR IRELAND, in the Chair. 



The Right Honourable Abraham Brewster further Examined. 

3726. Sir J. Graham.~] IN the Court of Chancery before an estate is sold is it 
not the invariable practice, based upon views of equity, that before the realty 
shall be touched the personal property shall be exhausted ? — No, it is not. 

3727. Is there no rule upon that subject? — ^There is. 

3728. What is the rule? — The rule is, that the creditor is not bound to wait 
for the realisation of the personal estate. 

3729. Is that the practice in the Incumbered Estates Court ? — They have no 
jurisdiction at all as to personalty ; they never inquire as to it. 

2730. Therefore, when a debt is established in the Incumbered Estates Court, 
the remedy is against the realty without any previous inquiry? — Just so. For 
fear I may be misunderstood, the rule in Chancery is this : the theory is, that 
the personalty shall be all exhausted first, and that you shall not go to the realty 
uinil the personalty is exhausted ; if there be any delay in winding up the per- 
sonalty the creditor is not to wait; he has a right to sell the realty without 
waiting for the realisation of the personal estate. I assume that you put to me 
the case where the debt is a common debt upon the two funds. 

3731. A large portion of debt is of that character? — I would say that most 
debts are of that description. 

3732. When you and your brother Commissioners recommended the transfer of 
the jurisdiction of the Incumbered Estates Court to the Court of Chancery, and 
the merger of that jurisdiction in Chancery, did you or not contemplate an 
adherence to the existing rule of the Court of Chancery with reference to the 
exhaustion of the personalty before you proceeded against the realty as it now 
exists?— In reference to that, I do not think we entered into the consideration of 
it at all ; I do not think it was once suggested in the progress of our inquiries. 

37 . 33 - Is it not an important question r — Certainly. I take it that what is to 
be done, if anything is done, in pursuance of our recommendation, will amount 
to a reconstruction of the Court of Cliancery ; it appears to me whoever is to 
execute the law, whatever law shall be passed, ought to provide by general rules, 
as far as safely can be done, for the immediate sale of the realty ; which is quite 
compatible, I think, with an alteration of the law. 

3734. W^hen you say the reconstruction ot the Court of Chancery, do you 
mean a legislative reconstruction, or enlarged powers in making rules ? — I thhik 
what we had in our view was, that the Court of Chancery would be so much 
changed, by the law to be made in conformity with our recommendation, that it 
would in fact amount to a reconstruction. 

, 3735 - Was it to be legislative entirely, or partly legislative and partly opera- 
tive, by rule? — I consider that all the great principles should be laid down by 
legislation, and all the details worked out by rules ; I may explain that there is 
^is difficulty, unless an express provision be made by Act of Parliament, autho- 
rising the making rules, a judge sitting in any court would say, I cannot make a 
rule in contravention of the Act of Parliament. 

3736. Thongh notin contravention of an Act of Parliament, does not a large 
l^wer exist ot making rules within the limits of the law?* — Yes ; if latge powe»> 
be given of making rules, I should say the Court of Chancery would fall shoit or 
^hat I expect from it, if it did not make rules to meet the case you are putting 
to me. 

“■ 34 - 0 O 2 373 
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3737. Lord St. Leonards largely exercised the power of making rules, did 
not he r — Y es. 

3738. And in the most salutary manner? — ^Yes; he and Mr. Blackburn com- 
pletely remodelled the Court of Chancery by those rules. 

3739. Still, if the merger of the Incumbered Estates Court should take 
place, further reconstruction and reconsideration would be necessary ?— If 
recommendations were carried out, a very great number of important changes 
ought to be made a rule. 

3740. To whom ought that power of making rules to be confided ; to the Lord 
Chancellor, or to the Lord Chancellor and the Master of the Rolls together?— 
To neither. We were of opinion that it should be given to the majority of the 
Court ; Uiat is, to the Lord Chancellor, the Master of the Bolls, and "the two 
Vice-Chancellors. 

3741. The new judges to he appointed — Yes. 

3742. Including the Lord Justice, or not? — We were not sure what the Lord 
Justice would be j that did not enter into our deliberation. What you are now 
asking me about we did fully consider, namely, who ought to make the rules ; 
and we came to the conclusion that it was desirable (I think there is a recom- 
mendation in our Report upon the subject), that a quorum of the heads of the 
Court should make the rules. We did not take into account the Lord Justice. 
I am now only expressing my own opinion, that if the Lord Justice be a judge, 
taken pro hac vice from a court of law, 1 should think he ought not to assist in 
making the rules. If he were made a Lord Justice, like the Lords Justices in 
England, I think he ought to make the rules, because he would be a higher func- 
tionary than anyone, except the Lord Chancellor. 

3743. Mr, Whiteside.'\ That recommendation merely relates to the sale of 
estates r — That is true ; that was the most pressing point with us. I think I mav 
sately say that our views were what I have told you. 

3744. Sir/. Graham.'] With respect to a matter of so much importance as 
that which I have glanced at, namely, the question whether the personalty shall 
be exhausted before the remedy shall lie against the realty, ought that to be pro- 
vided for by Act of Parliament when the transfer takes place, or might it be left 
to rules to be made by t)je tribunal upon which you confer the powers ? — In my 
opinion, it ought not to be provided for by Act of Parliament, but it ought to be 
lelt to rules ; I am prepared to give my reasons for it ; I do not think it would 
be an exaggeration to say, that in 99 cases out of 100, there is no personal estate. 

I may say the only abuse in almost every case is a certain amount of delay in 
taking the account. I will venture to say that in my experience in the Court of 
Chancery, in almost every case, the return is nil as to personalty, therefore it would 
appear to me that the Cliancellor and the judges of the Court might make rules 
that would give the judge hearing the case, a power to decide in every individual 
case. It appears to me that the only way in which complete relief could be given, 
is to empower the judge to decide in every case whether he would make a direc- 
tion for instantaneous sale or not. 

3745 * Sales have taken place in the Incumbered Estates Court of the landed 
property of some of the ancient nobility in Ireland ; were those peers devoid of 
personal property r — I cannot tell ; I doubt whether you could get a return of it; I 
happen to know everything connected with some of the greatest cases, 

3746. Take the one which in your recollection is the greatest in point both of 
antiquity of tide and largeness of property ? — So far from there being a personal 
estate, the owner had not anything ; the coat on his back was not his own, that 
is my answer; his plate had been pledged, and everything swept away long 
before. There is one great family with many noble branches, and great estates ; 
the estates of two branches have gone through the Incumbered Estates Court; 
one est^ being about 35>oo® /. a year, and the other very close to 20,000 1. a 
year. There is no secret about it, it was discussed in open Court. 

3747. There was no remedy against the per.sonalty before the realty was 
touched ? There was none to be touched ; somebody had his hand upon every- 
thing. I know other noble families where the case was not so 

3748. There are noble families whose estates have been sold where the pef* 
sonalty has remained untouched ? — Yes. Tliere would be a great inaccuracy if I 
did not go on further. In every one of those cases, and I believe in most other 
cases that can be named of a sale in the Incumbered Estates Court, it will be found 
that the estate and the personalty belonged to different people, and that the person- 
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altv cannot be reached at all. The case is this : The man says the debts are the debts 
ofmv father, the personalty is mine; you cannot take my personalty when you 
are cominc^ to sell the estate of my father; it may be that it is an heir-loom thnt*lias 
descended”from my father ; it may be I am a debtor to the estate of ray father. 
You would find that the accounts to be taken would not be an account of the 
personal property of the man in the occupation of that estate, but of some by- 
gone possessor. It may happen that the account is the account of a man’s assets 
who has been dead fifty or a hundred years. 

3-49. In the Court of Chancery (Ireland) Bill, brought in by the law officers, 
there is a set of clauses for the sale of settled estates ; liave you looked at 
those clauses ? — I was not atvarc of it until yesterday morning ; I read them 

yesterday. 

3750. That forms no part of the recommendation of your Commission r — 
Certainly not. If it had not been that somebody was good enough to lend me 
the evidence of one of the •witnesses, which referred to them, I should not have 
known of those clauses. 

3751. Does it appear to you germane to the matter of the sale of incumbered 
estates?— I think not. When I first read that part of the Bill, I was certainly 
more startled than I ever was in my life. I read it witii as much care as I could 
devote to it in a shore lime. It struck me that the clauses v«ere prepared with 
very great skill ; but the view I n ould take of it is this : If it be proper to have 
ienislation upon the subject, it will operate upon the law as carried out in pursu- 
ance of our recommendation; and then, if it he proper for England, it is proper 
for Ireland ; and if it is improper for England, it is improper for Ireland. 

3752. Allow me to call your attention to clause 151, “ Upon tlie sale of the 
whole, or any part of any settled estate, it shall be lawful for the court, if it 
shall see fit, to allow any part of the consideration to be a rent issuing out of such 
estate, and to be secured and settled in such manner as the court shall approve.” 
Would that enactment appear to you to be germane to a measure for the relief of 
incumbered property, that tliere shall be power to sell for a rentcharge with- 
out limitation bearing upon the whole income derivable from the estate? — 
I remember it, and I think it would be a terrible mischief. 

3753. You would be surprised to find such a clause in a Bill for relieving 
incumbered property from settled charges : — I do not think tiiat any portion ot 
that legislation belonged to the matter I had to consider as a Commissioner. 
You are asking mv opinion ; it would appear to me that nothing is so desirul)le in 
Ireland (I am now speaking not as a lawyer, but as an Irishman), as to make every 
portion of land that can be made fee simple unincumbered. I have the greatest 
objection to leases on lives renewable for ever, and to every modification ot 
property wliioh tends to give any interest in lands to any persons save the owner 
in fee and the occupying tenant. 

3754. Even if it should be wise to legislate with regard to settled estates, such a 
clause, so far from being germane to the relief of incumbrances on property, w ould 
be in contravention of the principle? — It would make the incumbrance per- 
petual upon that property, which it could never be relieved fionr but by purchase; 
you would be making a debtor and creditor ; it may happen you would be creating 
a cause for a receiver. 

3755. And that from the very moment of the rale, the pulicy of which was to 

relieve the estate from incumbrance ? — Yes, I dare say, if the Committee in getting 
the amount of receivers have specified how many are for annuities, they wm be 
surprised at the number, because that is one of the great causes why it is dimcult 
10 get rid of receivers ; it is almost the only remedy ffir an annuity. I can explain 
how that happens: a gentleman who has a good estate let to tenants with a mort- 
gage upon it grants annuities, especially when his affairs are getting worse and 
worse ; a creditor would say, I will not lend at six per cent. The owner says, 1 
will give you an annuity ; that creditor is sure to have to resort to law wheii the 
grantor’s circumstances are getting bad ; when he does, he cannot recover at » 
the mortgage is an outstanding bar; he cannot distrain upon the tenants, and 
the consequence is, he is obliged to go to the Court of Chancery, and state lus 
difficulties, and get a receiver, which he does, of course. j • 1 

3756. You have touched upon receivers; is there any legislative remedy witli 
reference to the evil of the multiplication of receivers which is now wanted r 1 am 
afraid it is an evil incident to the rights of property, and that there is do mode ol 
avoiding it without such an interference wiili those rights as people would not bear. 
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3757. From the social condition of Ireland, land is still the great security and 
in tlie great majority of cases, the only security offered ? — Nobody thinks of 
anything else; we have no such thing in Ireland (T am speaking generally the 
Committee will iiot bind me to the very letter) as a bill of sale of goods, which jg 
a security one hears of every day in England ; in Ireland land is the security, aad 
nobody ■would lend money but upon land. 

3758. Von have Government stock in Ireland? — Yes. 

3759. Do not you give that as a security for a short interval? — Yes; I»oto 
the Bank of Ireland whenever I want i,ooo/., and they charge me now six. 
per cent, for it. 

3760. Generally speaking, the security tendered in Ireland is landed security'^ 
— Yes; those who have stock in Ireland very seldom want to borrow. 

3761. Not even for short intervals for commercial purposes? — A commercial 
man may ; he has no land perhaps ; stock is the very best thing of all to borrow 
upon, because they lend upon it at the current rate of interest. 

3762. There is a defect with regard to receivers, arising from recent legislation 
subversive of the measure recommended by Lord St. Leonards, as to the limitation 
of 150/, ; would you recommend that that clause to which vve referred yesterday 
should be repealed ■?— I have thought it over, and it ■would not do 10 repeal that 
clause alone, because it will require very considerable alteration in the whole of 
that particular Act of Parliament, all of which I think ought to be altered. The 
portions of it which limit the lien of a Judgment upon land to five years, ought 
to be most scrupulously retained; it is the Irish Act corresponding with the 
English enactment that limits judgments to five years ; at present, after five years 
the judgment ceases to be a lien upon land. I cannot tell you how the law is; it is 
not yet settled. I apprehend a very curious anomaly does at this moment exist by 
making a judgment a mortgage at the election of ihe judgment creditor, who does 
it by making an affidavit, and going down to the registry office and putting that 
affidavit on the files of the office. The limitation as to the judgment is five years, 
whether the mortgage judgment is to be limited to five years, or whether it is to 
have the same duration as an ordinary mortgage, I do not know. 

3763. Who introduced that Act? — I cannot tell anything about its history; 
until it was passed I never saw it. 

3764. The putative father does not own it ? — No ; it passed in July 1 S50. 

3765. Do not you think, if wc had to reconsider the Court of Chancery in 
Ireland simultaneously with this proposed merger, that some reconsideration of 
that Act is necessary r— Most undoubtedly. 

Any measure would Ije imperfect which overlooked that Act, in your 
pinion r I would not go quite that length ; I think you might make a perfect 
Bill for our purpose without entering on that consideration, but I think the social 
condition of the country would be affected, and you would place the Court of 
Chancery under the necessity of carrying out a pernicious law. 

3767- Would not the Committee fail short of its duty, when from this in- 
vestigation it would appear that there are 1,500 receivers in Ireland, to over- 
look such a grave state of facts, partly traceable at all events to that Act ?— 
My opinion is so ; I quite agree with you. 

3708. It appears to us that all the receivers, as a rule, are forced to find two 
sureties in posse.ssion of landed property ?-No ; that is not the rule. I could, if 
at home, produce several instances to the contrary, in which the question was 
considered. I admit practically that it is so, because the creditor always presses 
tor landed security ; the master has a discretion (I am speaking in the presence 
ot one who knows the practice better than I do). I only speak of it from knowing 
that It has been discussed, and I believe decided, that if a man po.ssessed of great 
personal ^operty offered to be the security, his security would be accepted. 

37 h 9 - iou admit that the evil of receivers affecting landed property in Ireland 
IS great. Is not that evil most materially increased when each receiver is re- 
qunea to have two sureties to the full amount of his recognizances also charged 
upon land. Is it not an increase in a geometrical ratio of incumbrances ?-'The 
question show s great knowledge of our state, but the evil is much o-reater than I 
am sure you anticipate. J will leil you how it operates: suppose I have an 
estate of 10,000/. a year, my agent, very likely, wishes to become a receiver of 
a large property in Chancery ; he says, you know me, pray become my surety. 

1 do, for 10,000/., and in the course of years, if I want raise money for any 
purpose no one will lend me the money until I -get rid- of 'the recognizance 5 i} 

is 
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is a flat bar ; what happens is this, I go to the Court of Chanceiy at considerable 
expense, or rather the person I am surety for is bound to do it in honour; he 
coiiies to the Court of Chancery, and applies to the Master of the Rolls to 
vacate that recognizance, then tiie receiver is called upon to account, and ail 
this is done at expense, delay, and trouble; the receiver does account; the 
Master of tlie Rolls is satisfietl at the expense of the receiver, and he vacates 
the recognizance. I have my transaciion coin|>leted, and then I enter into anew 
security, having put this small additional blister upon my estate; that is an 
operation I have known two or three times performed in a single case. 

•3770. Is not some legislative interposition necessary to check this grievous and 
frightful evil? — I do not think it is growing; I do not think it is worse than it 
was; I hope it will be a great deal better: I consider as long as there are 
receivers there must be sureties; I think you may lay that down as a ma.xirn, 
that as long as there are receivers sureties there must be. 

3771. No one is better conversant with the operation of the law than yourself, 
in Ireland, perhaps you may not be equally conversant with the operation of the 
liiw in England ; how is it the system of receivers is so deeply rooted, and so 
general in Ireland, as compared with a similar power rarely exercised by the 
Court of Chancery in England? — It depends, in my opinion, not upon the law at 
all: but on the wonderful difference in tlie social condition of the two countries ; 
that is my impression. 

3772. 'S\v. Whiteside. 1 And U[)on the practice, of course? — I do not under- 
stand that a person in England could not come to the Court of (chancery for a 
receiver in the same case that he could in Ireland; the distinction is that the 
social practice differs, but the legal practice does nut, because I believe I can refer, 
in Vesey, junior, to cases upon almost every receiver point like our ovvn. 

3773. Sir J. GrahamJ\ If the Legislature of this country hastily were to pa.'S 
an Act, tliat except in the cases of minors and lunatics there should be no 
receivers in Ireland, would that strike at the very root of credit in Ireland? — In 
my opinion it would ; the country could not bear it; that is to say, it would be 
equivalent to an Act to declare that the owner of llie land sEouid not have power 
over it. 

3774. At all events, to the extent of borrowing ? —Of course I receive your 
question in the sense you put it to me, and my answer is wider ; I mean it exactly 
to apply to your last question. 

3775. In your opinion, considering the social condition of Ireland, even after 
this large sale of incumbered property, such an enactment would be fatal to the 
rights of property, and would bring all power exercised over property to a stand 
still?— Tljat is my opinion. I think, if I may so express it, that the vice of 
modern legislation for Ireland has been to endeavour to do in a year what must 
be dune by time. I believe that the operation of the Incumbered Estates Court 
aad a continuing power of the same kind will gradually relieve the country, and 
a beneficial operation is taking place by the division of land. The great estates, 
such as you have referred to, have been greatly broken up, and the result of that 
will be that land will be more frequently sold, and I liope not so universally 
settled, because- one of the greatest evils, in my judgment, in Ireland is, and per- 
haps it explains our social position, that Irish people think of nothing but land 
as a security. If a farmer marries his daugliter, he settles a lease which he holds 
at a full rent upon the marriage, with voluminous limitations, that would suit Lord 
Fitz-Williams’ estate, showing that land is the only thing that people look to in 
Ireland; instead of having 500?. or 600 L to go on as a farmer, everything is 
fettered and limited. I am astonished at people talking of there not being con- 
veyancers in Ireland ; I am sure there is not any imaginable kind of conveyancing 
which is not called into action for the most inadequate objects. 

3776- You desire the facilities for the sale of incumbered property to be 
retained, and perhaps extended to unincumbered property ; the evils of receivers to 
he carefblly watched, and anv past enactments giving undue facility to extending 
the system remedied, and no further legislation for the pre.sent with respect to 
receivers ; is that the effect of your evidence? — ^Y'es, I should say so. I think it 
would be worth consideration whether or not it is not properly within the scope 
of legislation to say that no debt less than a certain amount shall be made the 
subject of receivership. The law, until that recent one, enabling judgments to 
be converted into mortgages, required that 1 50 1. should be the minimum ; that 
also is quite a modern law ; I believe, of the 13th & 14th of Victoria. 
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3777. Suggested by Lord St. Leonards after the Receiver’s Committee r—-Yes 
It is T\’orthy of consideration whether or not the 150/. limit might not be 
increased. To enact that a creditor shall not have a receiver over land for u debt 
less than 300/. ; of course that is a matter for consideration. 

3778. Of course it occurs to you that there is no principle in the limitation 
itself? — None; but I consider that if you are to do everything upon principle 
you will fall short, because we do not act upon principle ; the country does not 
act upon principle. It is to meet the practice I should desire it. 

3779. If anything be done with regard to the limitation, it will be the exten- 
sion of the sum of 150 1 . to a larger amount ? — Yes. I may be considered too 
lawyer-like, but I think a principle may be suggested. If, upon careful examina- 
tion of it, the expense of raising the debt by means of a receiver bears a most 
undue proportion to the amount of the debt, it would strike me a.s wortli while 
to consider whether that method of levying the debt ought to be applied if there 
were no fair proportion between the amount of the debt and the enormous ex- 
pense of raising it. I think it would be worthy of consideration. 

3780. Instead of taking the principle of the debt, what would you say to a 
limit in reference to the amount of rental to which receivership should apply? 
— I am not sure that it would not be a better test ; and I do not doubt that both 
might be applied. 



3781. There might be a double operation, you think ?— Yes, there would be 

nothing inconsistent in saying that no debt less than such a sum shall be 
levied, and no estate less than such a rental shall be placed under a receiver. 
I must add that would be a ranch better limit ; and I will tell you why. The 
annual expense of a receiver can be tolerably clearly ascertained. Put the case of 
an income of 20 I put it for the sake of illustration. The expense of the 
receiver is 15 I ; instead of paying off the debt, 15 1. of the income goes for the 
law expenses and 5 1. to the debt. ° 

3782. Having watched the social and political effect of the sale of incumbered 
property, a large amount of which has already been sold, on tlie whole are vou of 
opinion that that sale lias been conducive to the good of Ireland ’—Socially and 
nationally an immense benefit. It is a very wide question, and in giving you- 
that answer I deal with the question as if I had the whole kingdom to parcel out 
at my disaetion, and only to decide how I would do it best for the public good. 

3 /o 3 ' piougli the general good may have been promoted, do you think great 
hardship has been inflicted upon individuals ?— Dreadful individual hardship; 
most heartrending cases have come to my own knowledo-e. 

3784- The answer that you gave yesterday, that ihe^most heavily incumbered 
estates have been sold, would lead to the couclusion that the benefit may be ex- 
tended, and the individual hardships would henceforth diminish?— I consider now,, 
as tar as one can look into futurity, that but little hardship can in future arise. 

3/»5. Especially if t!ie power of sale be administered as you have noiv recom- 
mended, under the Lord Chancellor, the highest law officer in Ireland, acting in 
the ace of tlie publm with the heavy responsibility of checking and controlling the 
wiioie operation ihat question contains my entire view upon the subject; it is 
'■‘^fP°°sibihty of a great officer superintending the 
whole operation that I think will give vast confidence to the public; the measure 

to mrindis%L™b^^^ continuance of its priuciple is, as it appears- 

oi" good and evil in everything, as you dbserved; 
aL f u increase of expense and delay ?— If I had the 

1 hesitate in wishing for 

^ I "'‘II tell you why; I have the 

rnnrt iHitui’e of the expense, and the nature of the delay in the 

within thrf.P ^ greatest magnitude is now frequently heard 

witlm Ihree or four moi,tl,s from the time it is instituted, 

in Jr? in the Master of the Rolls Court, nor 

Masta-of the He r is there any considerable arrear?-The 

Ghanrpllnr npv<> ■ li’s business is disposed of, and the Lord 

fon ",r in IT T" “t? ? “ “ i I P“‘ 

thinJl ev illr I feel bound to do anj- 

‘■ ifelet ns hwr- ‘ concur w.th them in saying to the Lord Chancellor,, 
is as k?nd? ? witli next ter.n,” , The Chancellor 

linda judge as ever sat, as well as most painstaking, and he at once yields. 

■3788, Upoo 
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378S. Upon the wliole, we are now in possession of jour views with respect to 

the Inciimbered Estates Court, and the transfer to the Court of Chancery ? To 

tell you the truth, I never thought before I came into the room of stating my 
views to the Committee; I came here to answer any questions that might be 
asked ; it is possible if questions were put to me, something I have not thouo-ht 
of might occur to me. ° 

3789. The great outline of your views has been established r— There are but 
two points I ])articularly wish to mention} I wish to say a word about the con- 
tinuance of the Masters; I abide by the answer I gave yesterda}', \\ilh the quali- 
fication that there is one Master whose great and eminent services for a long 
period 0i time entitle him to retire. I sJiould be sorry if anything I said would 
influence his being delayed one hour from receiving the reward he so richly 
deserves, I allude to Master Henn. 

3790. I have received a communication from the principal officer of Master 
Henn, who has been somewhat grieved by a question I put with respect to his 
relationship to him, and as to his education. I refer to Mr. Stanford; do you 
know that gentleman r — Intimately. 

3791. Is he a competent gentleman ? — As competent as any man that can be 
found. 

3792. Have you known him long? — I have known him 20 years. 

3793. In your knowledge, he is a most competent officer ? — I am bound to say 
so, tor we promoted him to an office of trust just this time 10 years ago, and I 
have never had reason from that day to liiis to doubt that Lord Haylesbiiry made 
a most excellent appointment. 

3794. Sir E. Pe 7 Tj/.'] You used the expression to-day that a reconstruction of 
the Court of Chancery is necessary? — Not in the same sense you put the ques- 
tion now. The word “reconstruction” is inaccurate. I would rather say 
remodelling some portion of its practice. 

3795. A great portion of the evidence you have given to-day and yesterday 
relers to reforms in the Court of Chancery ? — To carrying further reforms 
already made. Reform in the Court of Chancery is not, I think, necessary now 
for any purpose beyond what is recommended in that report. 

3796. 'J'he princifra! matter referred to that Commission, in fact the only 
matter, was as to the Incumbered Estates Court, was not it ? — No; if you read 
the Commission you will find that the Court of Chancery was referred to us. We 
would not have presumed to have entered into the consideration of it, if it had 
not been referred to us. 



3797 - Was the whole matter respecting the Court of Chancery referred to your 
commission ? — Certainly. 

3798- Was not the mode of continuing die Incumbered Estates Court the prin- 
cipal part of the subject matter referred to you. The words of the Commission 
are, “ and to consider and report whether it would be desirable that the said Court 
should be continued, either permanently or for any and for what period, and 
whether with any and what additions to, or alterations or modifications in its 
powers, constitution and procedure, or whether the said Court should be annexed 
to, or its [lowers transferred to our Court of Chancery in Ireland”? — You can 
form a better judgment about that, I dare say, than I can. The only thing I can 
answer to is the fact that the very first question we considered as Commissioners, 
was the construction to be put upon the words now read to me ; and the men 
I have had the honour to act with a long time in public life, as well as myself, 
after full deliberation, came to the conclusion that our powers, in that respect. 



were as extensive as the necessities of the case might require. 

3799 - it not the fact that the main requirements now in Ireland, respecting 
^he Incumbered Estates Court, are whether it shall be continued, or put an end to, 
or transferred to the Court of Chancery ? — Yes. I believe they are the only 
three propositions that now can be suggested in reference to it. 

3800. The general question of a complete reform of the Court of Chancery is 
not submitted to the Commissioners or to this Comtnittee? — I did not understand 
that the complete reform of the Court of Chancery was thought of at all, because 

e Court of Chancery has undergone such vast reforms in the last 10 years, that 

•inagine it wants little reform, save such as may be required for the purpose of 
forking out the alterations necessary for transferring the jurisdiclion of ihelncum- 

hened Estates Court. 

3801. Nevertheless, if the scheme of the Commissioners is carried into effect, 
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and the jurisdiction of the Incumbered Estates Court is transferred to the Court 
of Chancery, that necessarily raises the question as to the procedure of the Court 
of Chancery, and very many questions as to the reform of the Court of Chancery? 
— It raises a question as to a change in the proceedings of the Court of Chancery, 
because the Court of Chancery at present does not give a Pariiamentary title, and 
steps must be taken by the Legislature to invest it with that power, and to add 
to that power all the limitations and restrictions which are necessary for the pur- 
pose c’f making it work rightly. 

3802. Do not you think it complicates the question very much when we are 
considerinii how the Incumbered Estates Court sliali he constituted to mix up 
with it the reform of the Court of Chancery ?— I do not think they can be sepa- 
rated j you perhaps know better than I do, but it does not occur to me that reform 
is the right word ; I think the word is regulation of the proceedings of the Court 
of Chancery, for the purpose of giving effect to any measure which the Legislature 
shall carry out in reference to sales in the Incumbered Estates Court, 

3803. Surely the abolition of the Masters, and the substitution of Judges, is 
one retonn? — Certainly. 

3804. Is not that one of the schemes? — One of the recommendations. 

3805. Therefore to use the words “ reform of the Court of Chancery,” is not 
incorrect ?— Not in that sense. 

3806. Do not you think mixing that question up rather complicates the 
main inquiry ? — No ; it is a complement to the main inquiry, and a necessary 
part of it. 

3S07. The first question you had to consider was whether the Incumbered 
Estates Court should be continued as a permanent institution, or be transferred 
to the Court of Chancery ? — The first question we hud to consider was whether 
that or an analogous court was to be made perpetual. 

3808. You decided upon transferring it, for several reasons which you gave 
in your Report ? — Yes. 

3809. You told us yesterday, if it is transferred to the Court of Chancery, that 
the Vice-Chancellors would perform the duties now performed by the Com- 
missioners of the Incumbered Estates Court ? — Yes; and if the Muster of the 
Rolls was good enough to take part of the duty, he would a.saist them. 

3810-. In your opinion, the period at which the Vice-Chancellors will perform 
those duties, would be in the vacation after term ? — Yes ; that is wiiat I should 
suppose. It would be entirely a matter for their consideration ; I mean by that, 
reading the abstracts. 

3811. May I ask you whether the Judges in Ireland have any sittings after 
term ? — The term in equity is not regulated by the term at law. The equity 
Judge commences with the first day of term, and sits till he has discharged his 
business, without reference to the term; they are called sittings rather than terms. 

3812. Therefore, if the business increased in Ireland, the vacations maybe 
very much diminished ?— Yes, that is so. 

3813. It would therefore follow that the time which could be devoted to the 
reading of abstracts may be a diminishing period ? — My notion is, and I believe 
the view of the Commissioners was, if such an emergency arose, there ought to be 
a third Vice-Chancellor appoiolerl. We thought ourselves bound to the narrowest 
limit, because there is a difficulty in getting rid of Judges if once you create tbeni; 
tiieiefore we thought it best to keep within the mark, leaving a power to the Exe- 
cutive, if a necessity arose, to make the staff folly adequate to the discharge of 
the duty. 

3814. Chairman.] Were not the Commissioners very much influenced by ideas 
of economy? — At that time I was, in some sense, respon.sible, and I will say th^t 
I was more influenced by that than anything else. There are great difficulties in 
getting at the Treasury, If it had been in time of war I should not have had so 
much scruple in making a wider recommendation. 

3815. Sir £. Perry.] Allow me to refer you to page 6 of the answers of die 
Incumbered Estates Commissioners. They state that the reasons for the sucoess- 
ful ofieration of tlie courts dtqiend, fourthly, upon “ 'i'be facilities with which 
plications may be made to the Commissioners, and information obtained without 
expense from them, or their examiners, as to what has been done, or is likely to ^ 
done in eacli case.’ If tiie Vice-Chancellor performed those duties in the vaca- 
tion time, that vacation biing a diminishing period, would solicitors’ clerks have the 
same opportunity of comumoicatiiig with him with celerity and. ecoqomy ?-^Tbe 
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question and the passage yon refer me to, in my understanding of them, do not 
relate to the same thing. The business to be done in the vacation is reading 
abstracts of title } no solicitor, nor anybody else, ever made, or could make, an 
apnlioution to them upon that. Tliat is a thing Dr. Longfield personally explained 
to us most fully. In any jiiatter connected with a creditor’s demand, a person 
comes in to him^ and asks him a question with reference to the creditor’s demand, 
and lie answers it upon the spot. 

3816. Still we find, both from this evidence, and the evidence of witnesses who 
have been before us, that the inode in which an application can be made to the 
Commissioners personally is considered a very great advantage by the firofession? 
—So I think. 

3817. You think the same facilities should be afforded by the Vice-Chancellor, 
who would be a person of much greater rank, who would be charged with tliose 
(juties? — It must be ali'orded ; if the business is to be conducted by the Vice- 
Cbaoceilor and his clerk, the Vice-Chancellor or liis clerk must do it. If you 
put the question to me, based upon the assumption that a person placed iu a high 
condition will not discharge his duty, I must decline to answer it. 

3818. I did not f)ut it upon that hypothesis; I put the comlition of a Judge 
with very important duties, and with a very high salary, having the whole bulb of 
equity business to disfiose of, as contrasted witli the condition of an officer who 
has only certain classes of duties to perform, and a lower salary ; my question is, 
whether vou think the same facilities would be given in the latter case as in the 
former to parties for personal communication ? — I think, if the views we enter- 
tain be carried out, every Judge will find it for his interest to do as the Commis- 
sioners of the Incumlrered Estates Court have done; putting it upon the base 
motive of the interest of the Judge, I think he would do the best for himself. 

3819. We know that Judges of high rank are only addressed by the Bar, and 
rarely come in contact with solicitors; it is quite discordant with the practice of 
the court over which they preside; do you think the court is likely to be so 
well worked by high Judges as by those wlio can have personal communication 
with the solicitors? — My experience of Judges is quite different; I have never 
seen any want of courtesy, or any indisposition to receive solicitors on all proper 
occasions. 

3S20. Does that practice occur in any part of the practice in Ireland; is the 
Lord Chancelior or the Master of the Rolls open to applications from solicitors 
all day long? — No ; it is not to be expected that anybody in discharging one duty 
will be interrupted in it. I do not apprehend that that is tile practice, or ever 
was, in tlie Incumbered Estates Court; but during the time that the Incumbered 
Estates Commissioner sits in Ids chamber, a time well known and well under- 
stood, just as if a Judge were silting in Ids cliamber, every man may come tohini 
and ask iiim the que.slion lie wants, and he gets his answer. 

3821. Is it not the practice of the Commissioners to sit four days a week, and 
are not tliev open to applications on all sides? — A.s I understand, the Commis- 
sioner sit.s in chambers, and he has the case discussed before him in chambers, 
just as a Judge has in court. I have seen this many times. It anybody ventured 
to interrupt him, I take it he would not only be reproved by the Commissioner, 
but it would not be tolerated bv those engaged before him. 

3822. Is it not the practice that he does sit for four or five hours a day, open to 
applications from everybody who wisiies to make them ? — Yes ; and so, in my opi- 
nion, will tlie Judges, under the system we contemplate. 

3823. Is that the coarse of practice now, before any Judge in Ireland r — ^We 
have no such persons as those who are contemplated by this Act. It does not 
appear to me to be possilile lo come to a conclusion as to what would take place 
•u a system essentially different from that which exists. 

3824. I am contrasting the Equity Judges, who you contemplate will have very 
important duties to discharge, with the Commissioners ? — My impression is that 
the present Judges are adequate to the discharge of ail the business which they 
have now, and that the new Judges and their clerks will be able to discharge the 
new business, and a large portion of that now transacted by the Masters. Ac- 
cording to our notion, they will be constituted in a great measure to carry out the 
provisions of this code, which code is to be founded upon the practice we have 
t^comm ended. 

3825. Is there not a danger that the Judges will carry with them the practice 
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lliglit Hon. which exists in other parts of their court r— How is it possible I can answer that 
A. Breujster. question ? 

3826. You contemplate the Master of the Rolls will perform those duties?—. 

30 May 1856. jf {je |j|-gg . I have no doubt if he does he will perform them in the verv sni^ 
of the Act. ^ ^ “ 

3827. It is competent to the Judge, and he cannot decline, if counsel come 
before him, to hear them ; according to the practice of his court, in other parts of 
his duties, he hears counsel on each application. If that is the practice of the 
court, may not that practice be continued in the incumbered estates practice?— .[ 
do not see why it should ; I do not think myself it is a fair thing to say, because 
a certain practice now exists, that when we are going to introduce a new business 
the same process is to be adopted for doing it. 

3828. What is the advantage, when there is a practice existing which is for the 
benefit of the profession and the public, to change it for something which may be 
otherwise ? — My opinion is, that if the Incumbered Estates Court is not put an 
end to by the Legislature, it will be put an end to by the public. 

3829. Do you think the feeling of the public in Ireland is against its continu- 
ance? — Most decidedly. 

3830. That is rather at variance with the evidence, is it not ? — I did not hear 
the evidence. In Ireland, the public is as determined as possible to have a Par- 
liamentary title, but I do not think it is to have it by the present means. 

3831. We hear from the solicitors, who are better acquainted with the opinions 

of the public than even the Bar, that they consider the existence of the Incum- 
bered Estates Court, or something similar to it, verv beneficial ? — Somethin® 
similar makes all the difference. ’ ° 

3832. The two great evils which have been stated here are, first, the incon- 
venience of the locality, and, secondly, the want of a permanent character in the 
institution ? — Those are not the evils «hicli I have heard, and I do not think they 
are the evils felt. 

3833. Are not those the evils which are pointed out by the Commissioners ?— 

I think not; they are some of them. 

3834. The Commissioners says at page 12, “The inconvenient situation in 
which it is placed has given rise to many well-founded complaints *’?— That 
is one. 

3835. Then they say it was temporary? — That is two. 

3836. And they say that the pressing necessity has ceased for an extra- 
ordinary tribunal ?— That is the grandest point of all. 

3837. We hear from your evidence to-day, that the existence of this court 
has been of unspeakable value to Ireland ? — Certainly. 

The evils it caused have disappeared, and the benefit is likely to be 
increased ? — I did not give any answer that the evils it has caused have dis- 
appeared. 

3839. Tell me what the evils were that did operate? — The question you have 
put to me is with respect to the evils of the Incumbered Estates Court, and Sir 
James Graham put to me a question about the evils of the country. 

3840. Your answer bad reference to the value of a Parliamentary title, had 
it notr — I did not understand either the question or the answer to mean that. 

3841. Will you give us your opinion as to the value of the Parliamentary 
titles which have been given during the last few years ? — The value of the title is 
that it is indefeasible. 

3842. What is your opinion as to the value to Ireland of the Parliamentary 
title ?— The answer I must give as to the value is, that it is indefeasible. 

, 3 ^ 43 - That may not be of value at all ?— -It appears to me that there is a 
difference in value between a defeasible title and an indefeasible title. 

3844. 1 understood you to give an answer just now as to what was your opinion 
of the value of the Parliamentary title panted by the Incumbered Estates Court? 
—I consider it is quite as good as the title granted bv any other court. It is no 
matter who gives you an indefeasible title, if you have it. 

3 ^ 45 * ^*0 other court gives an indefeasible title except the Incumbered Estates 
Court? I am quite aware of that; it is quite immaterial by what process you 

3846. What has been the effect of the working' of the Incumbered Estates 
Court in Ireland? — ^They have sold a great deal of property, got rid of incum- 
brances, 
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brances, property has been disincumbered, and they have given titles which are 
indefeasible titles. 

3S47. Has that been of value to the social and political condition of Ireland 
Qj, jjot? Of great value to the social condition of Ireland. 

3848. That being so, and the people of Ireland perceiving the value of that 
benefit, vou still think Ireland does not desire to have the principle of tlie 
Incumbered Estates Court continued 1 — I am sure it does desire it in the strongest 
way ; but there is a dift'erence with respect to the Court and the principle of the 
Court. 

3849. You think if the Court were made i)ermanent, it would not be able to 
continue to operate beneficially for the people of Ireland? — I am far from saying 
tliat it would not; the question I have to consider is what is the best mode of 
carrying it out. 

3850. Do you think, as the Report recommends, that the best mode of proceed- 
ing is to transfer the jurisdiction to the new Judges to be appointed in the Court 
of Chancery? — I do. I con.sider this, that in the great emergency that we had, 
it was necessary to constitute an extraordinary tribunal, but I think it is a most 
mischievous thing to liave an extraordinary tribunal ; it puts men in mind of the 
old forfeitures ; whereas they think they are living under the laM’, if they are 
living under the old Institutions of the country. 

3851. Do you think if the Commissioners were transferred to the Court of 
Chancery, and were performing the same duties there which they have been 
performing hitherto in the Incumbered Estates Court, that would not be satis- 
factory to the public? — I must be excused from giving- an answer v/hich involves 
giving an opinion upon men. 

3852. I thought you gave a flattering opinion yesterday with reference to the 
men ; other witnesses wlto have been before this Committee have done so ; do you 
concur in that opinion? — I neither concur nor dissent; it is a most disagreeable 
position to be placed in ; I was written to, to know whether it would be disagree- 
able to me to give evidence ; I wrote in answer to say that it would not give me 
pleasure, but that if it was thought that I could be of use, 1 would come, upon 
the understanding that T should be asked no opinion upon men. There is scarcely 
a person, I believe, about whom I could be asked with whom 1 have not been 
living in habits of the closest intimacy fora great number of year-s, and there are 
many of them towards whom I feel like a brother; and how could 1 bear to give 
evidence, and to be called upon, under the pressure of examination, to analyse the 
characters of my friends and acquaintances ? 

3853. Will you allow me to call your attention to the 14th resolution, which 

was passed at a meeting of the Comcnissioners on the 31st of March 1855, which 
is at page 23 : “ That the transfer of the powers of the Incumbered Estates 
Court to the Court of Chancery can only be recommended by the Commis- 
sioners on a reasonable expectation that (he present Commissioners and staff of 
the Incumbered Estates Court shall, so far as may be reasonable or necessary, be 
transferred to the Court of Chancerv.” Did you concur in that resolution? — 
I did. ^ 

3854. May I ask you whether, in “the present officers and staff of the 
Incumbered Estates Court,” you included the Commissioners of the Court? — 
I did. It is right, in justification of myself, to say, that having concurred in that 
resolution, 1 concurred in expunging it, upon reasons which appeared entirely 
satisfactory to myself. 

3855- C/iairman.J Substituting for it what is now at page 17? — Yes. I have 
read the evidence of the Master of the Rolls in England as to what occurred, and 
I subscribe to every letter of it. It is a most accurate account of what occurred. 
I will not say that I am not the most answerable of all persons for the resolu- 
tion passed at the Roils House. When I went back to Ireland, at the next 
meeting we had in Ireland, it was taken into consideration, and there were 
peisons there for whose opinions I must always entertain the greatest respect. 
It is only due to Dr. Longfield to say that he again brought the consideration of 
matter before us in Ireland, making the objection vvhich he had made in 
England in tbe most honourable manner. It was fully discussed and considered, 
and upon full deliberation I came to the opinion, as an individual, that I had 
fallen into an error in agreeing to that resolution, and I most fiilly concurred with 
n>y brother Commissioners in expunging it. 

3856. I believe Dr. Longfield thought it was very indecorous of a Commis- 
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Right Hon. sion, of which he was a iv.embcr, to make sucli a recommendation ? — He did. I 
A. lirsaisteT. was not pressed with that ground, and if it stood upon tlial gionml I would have 

kept it in. I more than once ex[)ressed to Dr. Longfield tliat I thouo'bt the 

10 May 1856. ,„„p| 

0 was not worthy of him, and tliat he was quite above anybody supposino- 
that be would recommend anything for his own interest. But upon reasons, which 
I hope it is quite unoecessary to state, I came to that conclusion, witli everybody 
who signed it; alter great deliberation, in Dr. Longfield’s presence, we all con- 
curred. 

3857. Mr. Whiteside^ What we are to understand about this 141)1 resolution 
is, that when you originally met it was agreed to, and upon reconsideration, you 
determined to strike it out ? — Yes, 

3858. What perplexed the Committee was this, how, after your agreement to 
strike it out, it was yet found to be the 14th recommendation of the Commis- 
sioners? — I do not think you will find it to be so. Yon will find that it is in the 
report of the proceedings at the Rolls House in Engiant). I have present to my 
mind all that occurred about it without referring to it. 

3859. First, we find in the report of one day’s proceedings the 14th recommen- 
daiion, and then we find, on the 12th of April, that it i.s struck out? — Yes. 

3800. Now we will turn to the Report: “In addition to the staff at present 
employed in Chancery, officers vvill be required to carry on the new business 
which will devolve on the Court; and we recoinmend tin; transfer of the powers 
and business of the Incumbered Estates Court to the Court of Clianeery, in the 
reasonable expectation tliat those officers of the Incumbereil Estates Court who 
have efficiently discharged their duties there, and from experience have become 
familiar with the practice and the details of business, will, so far as may be prac- 
ticable and necessary, be transferred to and made officers of the Court of Chan- 
cery.’ Does that refer only to the ministerial officers of the Incunihered Estates 
Court r — Certainly. 

3861. And excludes the Commissioners ? — Y^es, plainly. Instead of the ex- 
pression it excludes the Commissioners, I should say we did not mean to include 
the Commissioners. 

3862. Viscount Monck.'] You did not mean to touch them at all ? — We meant 
to offer no opinion upon the point. 

3863. Chairjiian^ You meant to leave it open r — ^We meant to leave it 
entirely open. 

3864. Mr. Whiteside.'] You meant to leave it to the Executive to exercise its 
judgment in appointing fit and proper persons to till the office of Vice-Chancellors 
which you recommended to be created ? — Wiili the qualification that they should 
be members of the Irisii Bar. Tiie answer is perfect, if you add that to it. 

3865. Let me draw your attention to this question, which I put to the Master 
of the Rolls for Enghmd: “When you agreed to the 14th recommendation, 
to which 1 have already called your attention, did you contetiqilatc that Mr. 
Hargreave would be included in that transfer?” Tlie answer is, “ I did expressly. 
I expressly stated, ‘Unless Mr. Longfield and Mr. Hargreave are taken to the 
Court of Chancery, inasmuch as they have really framed the working of the 
system, 1 shall have no confidence whatever that the thing wilt be earned into 
effect in a proper manner ?”* Was it expressly staled to you and your brother 
Commissioners by the Master of the Rolls for England, tliat unless Dr. Long- 
field and Mr. Hargreave were taken to the Court of Chancery, that he, the 
Master of the Rolls in England, would have no confidence whatever that the 
thing would be properly carried into effect ?— This is entirely a matter of recol- 
lection. If the Master of the Rolls has slated that he said so, I am sure that he 
did; but if I had been giving the .same account that he does, that very expression 
of his, “ having no confidence,” i would say I have not any recollection of it. R 
is possible he may have said so, and I think it is very likely ; biit if he had said 
it in iny hearing, with the feeling I have, I would have expressed an opinion that 
he might have confidence;_ [ would not hear anybody in my presence state that 
confidence could not be pm in the Irish Bar without expressing myself very 
warmly upon the subject. 

3866. As I understand, according to the best of your recollection, the precise 
matter does not occur to your memory ?— The Master of the Rolls is substantially 
correct. Tliat I myself was the person who overruled Dr. Longfieltl’s objedtioe* 
is true, and I do not say that I would not have continued of the same opini®®« 
•but for the reasons afterwards suggested to me, which made me ehange it. 

3867. Ro 
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3S67. Oo you remember Sir John Romilly expressly slating what I have read Ri^ht Hon. 
toyuu '^— I really must say I cannot doubt it, if Sir John Romillv says he did. A. Brru.sirr. 

Tlie only thing that I can say is, that I do not recollect those exact words; I — — 

cannot say more. This I will say, they certainly did not strike me, because if 20 May i8;-A 
they hadi I think I would recollect that 1 had said sometliing upon it. 

•3S(iS.'Su(iposing it was stated to you now, that no confidence could be enter- 
tain‘’d in the worktnsi of the system, unless those two gentlemen particularly were 
transferred, what should you say ?— I think it is as iinfo'nnded an opinion as e\er 
was expressed ; no language that I can find would ue strong enough to exfiress my 
disscJit consistently with the great respect which I feel for the Master of the Roils. 

3S69. Do you lielieve Unit a peison could be found at the Bar in Ireland, who 
is fuly competent to perform the duties which are discharged by tlje Commis- 
sioners of the Incumhered Estates Court? — I believe there is a gentleman at the 
Bar of Iiekutd who is the fittest man in the world for the othce, and I believe 
tliere are 10 who would be eminently qualified for it. 

3870. With respect to the receiver question, was not the old execution by the 
common law writ of hvari"^ — Yes, at common law before the statute of West- 
minster; that is going back to the reign of Edward the First. 

3871. Under that writ of levari, was not the sherilF commanded to levy him- 
self (you might call him in some sense a receiver) the debt, if he could, off the 
rents and profits of the lands ? — The writ extended to body, goods, and lands ; 
and that is a writ wliich siiU exists for the Crown. 

3872. I believe it was not from the dale of the judg.nent, but from the date of 
the execution that it took eftect? — From the teste of the execution. 

3873. Anil the priorities were not according to the date of the judgment, but 
accordin'^ to the teste of the execution. You have already touched upon that 
which I intended to ask you alxiut, namely, the old custodiam. That 1 believe 
was a fiction, by wliich the party was converted into a Crown debtor? — Yes. 

3874. Was not that a very mischievous proceeding? — Dreadfully so. 

3875. Under the custodiam process the party obtained a custodier, and got into 
possession himself of ihe lands ? — Yes. 

3S76. He got, I believe, not a part, but the whole of the rents and profits ? — 

Yes ; but it came in practice afterwards very frequently to be put under the hands 
of a receiver ; he had the right, if he was fool enough to do so, to go into posses- 
sion, but people were very anxious to escape that enormous responsibility, and they 
got a receiver. 

3877. I believe in that case, likewise, it was not according to the date of the 
judgment, but according to the grant of the custodiam, that tfie creditor took bis 
execution? — Either that or the oudawry ; it was something connecied with the 
process itself, aud not connecied with the date o( the judgment at all. 

3878. Now we come to the writ elegit ; that was granted by the Statute 
of VV estminster, in the reign of Edward the First, and under that lire wrii. took 
effect according to the remission of the judgment? — Yes. 

3879. Under the elegit the party only got a moiety of the lands? — That 
is all. ‘ 

3880. The parties that got elegits got receivers likewise, did they not r — They 
did noi gel a receiver as a iiiaUer ot rigiit ; they could not get one at all unless 
they were able to make an equitable ground for it. 

3881. If they did not make an equitable ground, and they did not get a 
receiver, they went into possession ot a moiety of the lands of the debtor ? 

Yes. 

3882. But, 1 believe, if there were five judgment creditors, and tlie filth judg- 
ment creditor got his ekgit first, and got into possession, he might be turned out 
by an ejectment by the lourtii judgment creditor, and the fourth by the third, and 
so on down to the first ? — Yes, until the earliest judgment creditor held the pos- 
session, and then each successive creditor took half of what was left by tlw one 
ooxt preceding nim. 

3883. Willi reference to the tenants; the tenants would, in that event, M 
harassed by an ejectment brought by each judgment creditor ? — That would 
depend npon oircumstances ; because, what led to a receiver was, that the teftiints 
'^ere, in many cases, able to set the elegit creditor at defiance. 

3884. Nothing could be worse than that system? — It was a practicable system 
io the reign of Edward the Firat, when there was a vassal upon the land, ana 
the owner ovv£d a debt,- « hen lire possession was not looked upon p&A possession 
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KightHon. io anybo( 3 y buttbe o-.vner; but when lands came to be dealt with, and derivable 
A. Brewster. estates created, it was, in substance, an impracticable system, and constantl 
involved the necessity of going to the Court of Chancery. ^ 

20 May 1856. 3885. You have anticipated a question which I was going to usk; when th 

elegit creditor sued out his writ, he got but a moiety of the lands of tlie debtor' 
— Unless there were two judgment creditors cf the same term, and ihen ibev 
took the whole between them. ^ 

3886. If there were another, he got a moiety of the remaining moiety ? Half' 

of whatever was left went to the ne.'ct. 

3887. So that there migljt be a confu.sed, complicated, and almost ruinous 
system of dealing with land under the three systems of levari facias, grant of cws- 
todiam, and writ of deg'it't — The mischiefs were so great that Sir Michael 
O’Loghlen’s Act was a beneficent Act. 

3888. Preliminarily to that Act, was not there the old Mortgage Act of the 

iitii and 12th of George 3, which enable the mortgage creditor, in cases where 
he did not pay fora sale, if tliere was a year and a half’s interest due to him, to "ct 
a receiver? — That was a summary process by petition. ° 

3889. That does not exist in England ? — It does not. 

3890. So that a parly could make the Court of Chancery in Ireland, where 
tliere was a year and a half’s interest due to hiu), appoint a receiver to pay him 
bis interest, though he did not pray a sale: — There is a great dilference in 
England ; a mortgagee does not get a sale at all ; his proceeding is of a difierent 
kind; his proceeding is a proceeding to defeat the right of the mortga'mr and 
take the estate. In Ireland the proceeding is a proceeding to sell the estate, and 
1 look upon it that the dilference in practice between the two countries has 
originated in the difference of principle, that the one is to foreclose and ihe other 
is to sell, and as incident to the sale, a receiver is appointed. There is no re- 
ceiver where the mortgagee is to foreclose, and the answer would be, as in 
England, “ You may go into possession.” 

3891. Where he did not pray a sale, he was entitled under that Act to a. 
receiver, to pay him his interest? — Yes. 

3892. And the Court of Chancery became his agent for that purpose in Ire- 
land ? — Ye.s. 

3893. Was there any limit as to the amount ; would a mortgagee, if he was a 
mortgagee for 200^., and there was two years’ interest due to him, get a re- 
ceiver ? — Yes, to be sure he would. 

3894. Were not all mortgages, according to your experience, almost invariably 
accompanied with what is called a collateral judgment? — I never knew an in- 
stance, I think, to the contrary. 

3895. Therefore while a mortgage affected estate A, a collateral judgment, if 
there were estates B, C, and D, would touch them ? — To be sure, that was the 
object of getting it. 

3896. Therefore the difficulty of the debtor, if he had mortgaged an estate, 
was in disposing of his other estates? — Certainly. Sir James Graham asked me 
if I had stated everything that occurred 10 me ; that question reminds me of a 
matter about the continuance of powers, something analogous to the Incumbered 
Estates Court, and it is this ; the utter impossibility of selling estates for a por- 
tion of a man’s debts, that is to say, I have a large estate and I owe twenty debts, 
and I want to pay ofi the first five of them ; I cannot sell a portion of mv estate, 
enough to pay oft the creditors who want to be paid, without going to some court 
of justice, because the other creditors would have a right to impeach that sale 
afterwards. That is one of the reasons why I consider that the Incumbered 
Estates Court, or something analogous to it, should exist; a court to which a man 
can go and say, “ Wiil you sell a sufficient part of ray estate to pay off so many 
creditors, who want to receive their money.” 

3897. To revert to Sir Michael O’Loghlen’s Act, the 5 & 6 of Will. 4, c. 55, 

by that Act was not the custodiam process abolished? — Tolallv, as regards the 
subject. j> 

3898. The remedy was that by petition, the judgment creditor got a receiver 
to pay him out of tlie rents and profits of the whole estate ? — Yes j the limitation 
of the moiety was got rid of. 

3899. According to your judgment, was that an improvement upon the old 
system, as we Jiave described it?— It would be impossible to state too highly the 
amount of improvement it was considered at the time j it is very singular, as 

showing 
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•ihowinf’ Ijow opinions change. I remember lhat at the time, persons wfio were 
supposed to entertain liberal opinions, thought it was the greatest boon ; I have 
present to my mind one of the most eminent persons that I was ever acquainted 
with, and one who understood the subject perfectly, telling me that he looked at it 
asablow struck at the landed interest; and I have a distinct recollection that I 
endeavoured to satisfy him that he was in error upon the subject. 

3goo. There was immense facility given by it to get receivers appointed for 
juogmtnt debts, was not tberer — Yes, there was; it was the substitution of 
receivers for a system that was considered to be worse. 

3901. Are not judgments the main security in Ireland for money, or were thev 
not at that time a common mode of securing debts, which did not exist in Eng!an*d 
to the same extent r — It existed in England to the same legal extertt, but, as 
I understand the social system in England, hardly at all in practice ; there was 
no difference in the law of England and the law of Ireland down to Sir Michael 
O’Loughlin’s Act. 

3902. But practically, judgments were not re.sorted to as a mode of raisino- 
money in England r — According to niy knowledge of the practice in England, 
I understand when a man got a judgment, then lie levied by execution. 

3903. Chairman.'] I think you have omitted one alteration in the law ; was not 
there an earlier Act, which enabled parties to assign judgments ? — Yes; I was 
not asked about that ; I think it is riglit to add, that niy belief is, lhat since the 
Act of 1850 was passed, judgments have become securities to a greater extent than 
ever they were before. 

3904. Did you notice the 1st & 2d of Viet. c. 110, the English Act by which 
the ruoieties under tlegits were abolished ?— Tliat is the same Act as our 3d & 4th 
ofVict. c. 105. 

3905. With this distinction ; the writ of elegit in England, until the wudt of 
ekgit was abolished, made tlie jurlgment. an equitable charge upon the estate, 
but did not give any right to grant a receiver in England as it did in Ireland ? — 
Just .“^O. 

3906. I believe that is the law in England at present r — It gives him the rights 
and the remedy that any person having a charge upon an estate is entitleti to ; 
subject to tlie limitations prescribed by the Act. 

3907. It is an equitable charge ?— Yes ; it is only in a court of equity that it 
could be enforced. 



3908. Mr. 'Whiteside.] The 3d 8: 4th of Victoria, c. 105, I believe, is the Act 
which contains corresponding provisions with the Act of Parliament you hav^e 
just adverted to r — Yes; upon the subjects you have referred to. 

3909. Did not the 1st & 2d Victoria, and the 3d 8c 4th Victoria, introduce 
a mischief which did not exist before in making those judgments a specific charge 
upon what are termed chattels, real ? — I am not prepared to give an opinion that 
It was a mischief ; it introduced it, whether it was a mischief or not. 



3910. It introduced a new law? — It introduced a novelty. 

39^1* In reference to the transfer of land, while it may have facilitated the 
right of the creditor to get tlie rent, did not it embarrass the action of the sheriff 
in selling the chattels? — We w-ere obliged to make searches for judgments, and 
to deal with the chattels just as witli real estate. 

3912. Did not that make the execution abortive to a certain extent, so far as 
selling chattels under a writ of facias \v- 6 S concerned?— I think there is a 
case in the Queen’s Bench upon that subject. 

3Qt3- Allow me to call your attention to the two statutes, the 12 & 13 Viet., 

95j which was founded upon the report now lying upon the table; you may 
recollect that the second clause of that Act provides, lhat after the passing of the 
Act no receiver, and so on, shall be appointed for any sum not exceeding 150?.; 
that is the principal point in it ? — Yes. 

39M- It appears, from looking at the Report upon which that Act of Parlia- 
®ent was founded, that according to the evidence of the Deputy Remembrancer 
of the Exchequer, that he had been compelled to appoint receivers for sums 
Odder 100 1 . r — The leaning of my opinion, if I were asked as a matter of guess, 
would be very strongly that the amount of small judgments is very great. X go a 
great deal further ; my impression is, that there were many judgments which 
people would not have thought of enforcing adversely, which they were instigated 
0 do for the sake of making a little job of it. 

39^5* Was not there a great evil as affecting the estate by having the judg-. 
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ment hovering over the whole estate, and in truth over the whole of the estates of 
the debtor ? — I only doubt about whether that was an evil. 

3916. That law existed ? — Yes. 

3017. Consequently, although a man had an abundant estate, yet in truth he 
could not sell one part of it while a judgment existed over the whole without 
being bound to pay off that judgment ?— Yes, that is one of the reasons 1 have 
just now stated for wishing this compulsory power of sale to be given to some 

tribunal. 1 , . 

3918. The 13 & 14 Viet., c. 29, that has been_ so mucii objected to, seems 
to me to require to be clearly understood. How is it injurious to the owner of 
the land to enact, as it does by section 7 j Eiat all persons claiming under judg- 
ments, “shall in respect of such lands, tenements, and hereditaments, or such 
estate or interest therein as aforesaid, have all such rights, powers, and remedies 
whatsoever, as if an effectual conveyance, assignment, appointment, or other 
assurance to such creditors of all such estate or interest, but subject to redemp- 
tion as aforesaid, had been made, executed, and registered at the time of regis- 
teriug such affidavit.” He is to specify the lands against which he registers that 
judgment; has not that the. effect of limiting the judgment to the precise portion 
of lands named in that registration ?— No doubt; but my belief is that uobody 
ever goes to register a judgment who does not include in his net every land lie can 
possibly get. 

3919. It might happen, if he chose to register, if he were satisfied against 
estate A, if there two other estates, B and C, that tliey would be discharged from 
the judgment? — They would not be liable to the judgment. 

3920. Would rjot that be in truth an advantage instead of a disadvantage? 
— Yes. 

3921. Does not the Act of Parliament which prevents the assignment of judg- 
ments, tend likewise to mitigate the evils which arose formerly from judgments 
being so freely assigned ; do you approve of that change in the law preventing 
judgments being assigned ? — I believe it was thought that it would prevent judg- 
ments being resorted to as securities so much as they had been, and in that way 
it would be better ; there are pros and cons in every question, and this is one, I 
think, that requires both sides to be looked at. I believe the way the matter stood 
was this ; if a person wished to borrow 100/. or 200 A, or a smaller sum, he proposed 
to secure it by a judgment ; and he obtained it upon a judgment at comparatively 
small expense ; if he got it upon a mortgage, the expense of the mortgage would 
eat up a large portion of the loan, and therefore he was very anxious to raise the 
money upon judgment ; and with a view to make the judgment, as much as pos- 
sible a convenient security for the creditor, a power to assign was given. The 
result practically, as between the debtor and creditor, which is what I am speaking 
of, was this, that the creditor having the judgment, could take it into the market 
and assign it, and instead of forcing his debtor to pay at a time when it was incon- 
venient, begot a person to advance the money ; as between the debtor and credi- 
tor, I should be disposed to say that it was more beneficial to them, than if the 
judgment had not been assignable for the reason I tell you ; it saved a great deal 
of law costs on small debts, something like 20 per cent. 

3922. However judgments are not now assignable? — They are not. 

3923. By the same Act of Parliament, judgments are no longer what we call 
a hovering lien over the whole estate ? — Ttiey are not. 

3924. Is not that an advantage ? — I do not know whether it is an advantage; 
it is the law. 

3925. An old judgment is no longer assignable upon future acquired property ? 
— I think that is by the 2d section of the Act of Parliament. 

3926. New judgment creditors, as you are aware, are deprived of the right of 
issuing an elegit\ we have already disposed of the cuslodiam ^ — The position of a 
judgment is entirely changed. 

3927. The judgment being by the Act of Parliament converted into a mort- 
gage as against the land when registered against a particular estate, is it not a 
reasonable thing to give that party the only remedy that would remain, that is to 
say, a receiver and a sale ? — My notion is, that it is a reasonable thing to give the 
creditor the shortest, the most expeditious, and the most effectual means of 
enforcing his debt as between debtor and creditor. 

3928. Having traced the law pretty accurately, having deprived the judgment 
creditor of his positive lien over the estate, having also deprived him of a lien over 
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after-acquired property, and having enabled him to turn his judgment into a mort- 
gane over a particular estate, is it not almost indispensable that he should have the 
remedy which a mortgage called a judgment mortgage would entitle him to ? — 
It is inevitable. 

392'-}. But the consequence to which Sir James Graham called your attention 
arises from not introducing the limit in the Judgment .Mortgage Act which existed 
in the former Act? — In the other Act which is suggested. 

3Q30. Did you ever happen to read my Receiver’s Bill r — I never read one of 
the Bills ; I never read the Bill before this Committee until yesterday morning. 
I endeivoursd to read it before I came here, in. consequence of something which 
I did not understand in the evidence. 

3931. Does not it occur to you tiiat the only safe mode of reducing the number 
of receivers is by facilitating the remedy which the creditor ought to have for the 
recovery of his debt, and if he desires a sale, to give liini a speedy sale, if you 
can eiiect it r — Yes. 

3932. Do you sec any objection to the principle of giving the Court authority, 
in its discretion, to refuse a receiver where the rental does not exceed 200 1 . 
a-vear? — I think tliat is much too large. 

39 ;> 3 - Giving the Court power to put the incumbrancer himself into possession ? 

I will answer your question broadly ; 1 would never give that power; that is 

the worst of all the remedies that can be suggested It is thej one we Iiave got 
rid of by a series of legislation ; because all tliose laws, from the first one down 
to those you have been reading, in my judgment, were all more or less to put 
creditors into possession. 

3934. lam speaking now of an estate worth 150Z. ayear; if a mortgagee is 
pul into possession of that, is not he bound to account for the rental as the mort- 
gagee in possession ? — I will tell you what happens. I am giving you ray opinion 
now in reference to this question as an Irish gentleman, and not as an Irish 
barrister. The best thing you could do for the Irisii bar would be what you have 
suggested. In every case you would have a bill for an account, and I think that 
would be ruinous. 

3935. Have you looked at the evidence as to what is the cost of managing a 
stiiall estate under the receiver system ; do you believe that it is 20 per cent, r — 
i do not believe, it. 

3936. Is it 15 per cent.? — It may be, in some cases. 

3937. That is the evidence before the Receiver Committee ; take an estate of 
50b a-year, do you believe that a receiver appointed between the attornies over 
an estate of a rental of 50/. a-year would produce anything for the creditors? — 
I think it would. 

3938. Would it produce 5 1 . or 10 /. a-year for the creditors ? — Tiiere would 
he something. I do not try it by precisely the same test as that; what I think 
is, that the process of putting him in possession, would take out of the estate, or 
from tlte parties, a considerable sum, and derange the social system much more, 
because I think it would take a great deal more costs. 

3940. That is a speculative opinion ; it has never been tried ? — It has. 

3941 . The Court has no power to say, “ I will not give you a receiver ; but as the 
estate is small, I will allow you to receive the rents ; I will not allow the expense 
of tlie receiver system to exist over this small properly; I will have no recog- 
nisance, and ill that case you will be responsible”? — I look at tills question in a 
very large point of view as to its operation upon the social system ; it is rather a 
question of that sort than a legal one. I believe its operation must be inevitable. 
1 will take the case you put, lhat there is a property of 50 1 . a year, and accord- 
kig to the supposed case 100/. due ; you go to the Court of Chancery, and the 
Court of Chancer}' cannot give you a receiver ; but it says, “ I will give you an 
injuDction,and put you in possession of that property,” You go and take posses- 
sion ; you are jjro hdc vice the landlord of tliat little property, and you must 
squeeze the rent to the last farthing out of every wretch upon it; you can have 
Bo compurKtion ; you cannot see to the condition of the estate, or wliat belongs 
to it; you must make the tenants’ pay to the last farthing, or you will have to pay 
it yourself, because, at the end of the time, by multiplying the number of years by 
the rental, you are paid, and vou must give up the estate ; either you must lose the 
^^oDey, or you are paid. I will give you some proof bow strong my c^iniou is about 
th 1 may say that a great property in Ireland was under my Bnaos^ment, in a 
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legal sense, and I have introduced into the leases a covenant that the lease shall 
be forfeited the moment any court of justice touches the tenants’ interest. 

3942. Chairman.'] If the creditor goes into actual possession, vrheiher he is a 
mortgage creditor, or otherwise, is it not the rule that he is answerable not 
for what he has received, but for what he might have received ?— For wilful 
default. 

3943. Mr. IVhiteside.] He is no longer at liberty to ride off upon the default 
or the mistakes of the receiver, but he is responsible for the whole value of the 

estate? All I say is this, and I say it most deliberately, if any man owed me 

4O0/., Iwould release him from the debt rather than go into possession of his 
property ; I am only repeating the opinion of one of the cleverest men of business 
that ever was in Ireland. I have heard him say from the Bench, hundreds 01 
times, that he would rather release a debt of 400/. than go into possession ; I refer 
to the late Sir William M'Mahon. 

3944. In that case vou would accelerate the sale? — That I would do in every 
case. 

3945. Have you any objection to this provision, “ Whenever a suit shall be 
pending in ihe said Court for the sale of lands, or any interest in lands, the Court, 
without waiting for a general account of incumbrances, and in order to give 
adequate relief to the parties without placing the estate under a receiver, shall 
make an order for such sale at the earliest stage of such suit, at which it shall be 
ascertained that such sale would be ultimately directed ” ? — 1 have no objection to 
the principle of that provision, and I believe I am expressing the sentiments of 
every one of the Commissioners, that we always contemplated as one of the new 
regulations of the Court of Chancery that should be carried into effect- 

3946. Chairman.] Transferring the powers of the Incumbered Estates Court ? 
— Certainly. 

3947. Mr. Whiteside.] You have no objection to that provision which I have 
read to you r — No; I look upon it as involved in the recommendations. 

3948. I do not see any recommendation about sales ; is it not the case, that, 
according as you facilitate or accelerate the sale, you lessen the number of recei* 
vers ? — We were all of that opinion. I have seen the Bill prepared by Mr. Black- 
burne, when he was Lord Cliancellor of Ireland, by which he intended to have 
accomplished that most desirable object which you refer to. 

3949. Do you see any objection to introducing a limit, and not permitting a 
receiver to be appointed when the debt does not exceed 150 1 . or 200 1 . ? — I do 
not. 

3950. Upon what rental would you fix as a limit? — If I had pen and ink, and 
an hour to think it over, I could make a limit. It would depend upon the rela- 
tive amount of expense and of debt, by some comparison, whether or not the 
amount of expense is so great as to nearly equalize the debt ; in that case, I would 
not allow the appointment of a receiver. 

3951 - You would give the Court the right not to appoint a receiver, taking 
care to hasten the sale? — My impression is, that whatever limit you put upon 
the Court, even though you leave tlie Court a discretion, if the Act of Parliament 
makes a limit, at the same time giving a discretion within the limit, the Court 
will not exercise the discretion ; therefore I would have the limit provided by the 
Act of Parliament, whatever it is to be. 

3952. You do not see, in principle, any objection to a limitation founded upon 
the rental; is it not a more natural test.> — I have already stated to Sir James 
Graham to-day that I think the two elements ought to be combined in making the 
scale: It is more a question for a legislator than a lawyer. 

_ 3953 * Uo you see any objection to the clauses abolishing the costly system of 
suing upon the recognizance, making the surety pay upon an order of the Court 
after the amount of default is ascertained, instead of suing by fieri facias upon 
the recognizance ?— I hav^e read the clause in the Bill now before the^ Committee, 
and it seemed to me to be conceived in the right spirit. 

3954. Do you- see any objection, where estates are necessarily under the Court 
of Chancery, to give, in case ofreceivers’ a^id creditors’ suits, the same power for 
the beneficial management of the estate^ as: that which is exercised by the Court of 

Chancery over the properties of minors and lunatics 1-^1 do. . 

3955 - Do you object to giving the same advantage to the tenants? — T have 
very great doubts about the exercise of the power of the Court of Chancery both 
in lunatics’ and minors’ cases. 

3956. But 
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^056. But still they exercise it favourably towards the tenants ?- In my opinion 
they exercise it most injuriously to the estate. 

3957 ’ They make allowances, however, to the tenants in cases of minors and 
lunatics, which they do not venture to make in cases of receivers in hostile suits? 
—That is, I think, not exactly accurate; practically, I think, I know how it 
works; it is true, and to a certain extent it is not true, the Chancellor has the 
power, because he has power to do almost what he likes. There is a judicial 
power to be exercised according to judicial discretion in the case of lunatics and 
minors, and that power every Chancellor will e.xercise according to his individual 
view. The Chancellor may be a person, though a most excellent, a most [>enevo- 
lent man, who knows nothing whatever of the management of lauded property; 
he may be a very imperfect judge of what is best ibr tlie property ; I look at this 
question in a much wider view than I apprehend it w'as looked at in tlie cases 
which you refer me to. I consider it is the most mischievous thing in the country, 
that Estate A, with a rental of 10,000 1 ., being under the Court of Chancery, and 
Estate B, just next to it, in the hands of the owner, that the tenants upon Estate 
A shall be dealt with in the particular manner which the owner of Estate B 
knov's is not the best manner, but which the tenants, as tenants, think is the best. 
It leads to the most mischievous social consequences ; I wish there never 'vas 
a receiver under the Court of Chancery, because in many matters you have to 
depend upon the knowledge of a person who may be the best lawyer in the world, 
yet know nothing whatever of the management of property, and yet take great 
credit for acting benevolently ; I speak as an Irish gentleman, possessing some land. 

3958. All parties admit the existence of a receiver to be a great evil ; am I 
to understand you to say that a receiver under the Court of Chancery has power 
to make the same allowances to tenants as a judicious owner may make ? — In tiie 
Court of Chancery at this moment, any application that the owner of the estate 
consents to, the Chancellor will allow to be made. 

3959. You have introduced the element of consent, which I did not mention; 
I am putting the case of no consent, but an estate in the Court of Chancery ; 
do vou object when an estate is brought into the Court of Chancery to allow the 
Cliancellor to exercise the power over that estate which a judicious proprietor 
would exercise? — I utterly object to it ; I do not think the Chancellor can be a 
judicious proprietor of estates he has never seen. 

3960. You differ from Lord St. Leonard’s; you would object to have the 
same power extended to the Court in cases of creditors’ suits as that which is 
exercised in the cases of lunatics and minors, in which the Court is in loco 
parentis? — I entirely object to it. 

3961. You were asked by Sir Erskine Perry whether you thought yourself 
quite justified in going into the question of the reconstruction of the Court of 
Chancery? — Yes. 

3962. The words of the Commission to which your attention was directed are 
these. You were directed “ to consider and report whether it would be desirable 
that the said Court,” that is the Incumbered Estates Court, “ should be continued 
either permanently or for any and for what period, and whether with any and 
what additions to or alterations or modifications in its powers, constitution, 
and prorediire that is, what alterations or modifications should be made in the 
Incumbered Estates Court? — If it were continued. 

3903. “Or whether the said Court,” that is, for the sale of incumbered estates, 
“ should be annexed to or its powers transferred to our Court of Chancery in 
Ireland under which of the words do you think yon have power to iuquire into 
the question of remodelling or retonstrucltng the Court of Chancery? e 
'thought it was necessarily involved in the inquiry, tliet we should have power to 
consider every change in the Court of Chancery that would be necessary to give 
effect to our recommendations, if we came to the conclusion that there should be 
a transfer of the Incumbered Estates Court to the Court of Chancery. Theie is 
a clause in the Incumbered Estates Act, — I have not it by me, and I am speaking 
from recollection, — which gives to the Incumbered Estates Court all the powers 
of a court of equity ; and practically there have been within the last three weeks 
instances of the difficulty of carrying on business in the two Courts going on 
together upon the same subject-matter, each referring backwards and forwards to 
the other. 

3964* Under which of the words did you think you had that power ?— Under 
the Words which you have read. We may have been quite wrong. 

0.34. Q Q 3 3965. You 
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3965. You are asked to consider and report whether the Court should be con- 
tinued ; you reported that it should be discontinued ; then, of course, there was 
nothing to inquire into as to any modification ? — Certainly. 

396'6. You were to inquire “ whether any and what additions to or alterations 
or modifications in its powers, constitution, and procedure, or whether the said 
Court should be annexed to or its powers ti’ansferred to the Court of Chancery” 
was not that the powers of the Incumbered Estates Court?' — Then we were to 
consider each and every power, and also to consider whether each and every 
power which were powers of a court of equity should be extended 10 the Court 
of Cliancery, or altered in any and what particular. 

3967. Chairmnn.'l Whether the Court of Chancery vvas fit in its then condi- 
lion to receive those powers ? — Yes. 

3968. Mr. Whitcsidel\ Where do you get any authority to inquire into the 
question whether you should transfer unincuntbered estates by the medium of the 
Court of Cliancery, which you say you were to remodel ?— Perhaps we had no 
power. 

3969. The Commission says whether the said court, that is, the Incumbered 
Estates Court, should be transferred to the Court of Chancery ; under those 
words, where do you find any authority to justify you in inquiring into and report- 
ing upon the propriety of selling and transferring unincumbered property?— It 
is quite possible that I may be wrong j at all events, I erred in good company. 

3970. Chairmanl\ 1 believe we all concurred in the view, that it was neces- 
sary to consider the state and condition of the Court of Chancery with a view to 
see whether it was fit to receive those new powers? — Yes. 

3971. Mr. Whiteside.] From your great knowledge of the law and practice of 
the Court of Chancery since its constitution, has any such change ever been pro- 
posed as that of making it what some of the witnesses have described as the 
general conveyancing court of tlie country? — Never. 

3972. Thai, therefore, is a recommendation of a very large and novel character? 
— Decidedly. 

3973. And is one of which the public had a right to be fully aware that you 
were about entering into upon that investigation ? — I do not know about that; 
I may say that the Court of Chancery at present is the great conveyancer of the 
country; the difterence between what would be under our recommendation and 
what it is, is more technical than real. At present, the Court of Chancery does 
not act upon the property, it acts upon the person who owns the property; it 
compels him to convey, and compels another person to take from him; it does 
not assure the title to the man that it compels to take, and that seems, I think, to 
be rather short of natural justice. 

3974. In reference to this important question of remodelling the Court of 
Chancery, I see that you asked the Masters about the quantity of business in 
their ofitces, but I do not find that any questions were put to the Master of the 
Rolls, the Masters, or to any functionaries of the Court of Chancery, as to the 
proposal to convert the Court of Chancery into a place for the transfer of unin- 
cumbered estates ? — The questions are in the Appendix to the Report, and of 
course they will speak for themselves. 

3975’ you recollect whether you asked any of the functionaries of the 
Court of Chancery questions upon that important matter?— I do not. The 
questions are all in writing. There were upon that Commission the actual Chan- 
cellor, the ex-Cbaucellor, and the Chief Judge of a common law court, who had 
vast experience in the Court of Chanceiy, and there was myself who had been 
there some years, and had practice there ; and it was possible that we were vain 
enough to think that the Chancellor and Mr. Blackburne knew as much about it 
as any Masters in Chancery. 

3976- You put questions to n barristers; did you put your questions to the 
leading barristers in practice at the Chancery bar ?— No. 

3977- To any of them? — To some of them. I think you will find some of 
the gentlemen’s names. 

3978. I refer to Mr. Francis Fitzgerald, Mr. Martley, and Mr. Christian ; ^ 
imt find ^at to any of the leading members of the Bar you addressed any 
tJons That is very true, but it was by accident that we did not. I may stale 
that during the progress of that inquiry I was myself the Attorney-general, 
when the Commission was issued, and therefore knew something about what was 

intended; 
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• lended ; I y°‘-^ gentlemen %vhom you have named I liad 

^"anv conversations upon subjects involved in our inquiry; and I endeavoured to 
® Ire as much knowledge as I could by every human exertion that I could make. 

-jQ-q. We are only speaking here of the document laid before the Committee ; 

I ani asking, for my information, whether you sent any questions to the leading 
raciitioner's within the bar of llie Court of Chancery? — I cannot say we did to 
the leadinsr practitioners. 

“>080 Did voti send questions to some of the eminent men ? — Ves. 

^qSi' Chairman.'] I believe in the selection of the names the Commissioners 
were very an.xious to fix upon gentlemen who had great practical experience in the 
Incumbered Estates Court, the Court of Chancery, and the Master’s Offices ? — 
That was the rule by which we went. With respect to the names that have been 
mentioned, I believe it would be impossible to speak too highly of them. They 
are "entlemen to whom everybody would defer; and one other gentleman who 
has not been named, whose evidence I was determined to have had, but was pre- 
vented by an accident, — I mean Mr. Hughes ; we omitted those gentlemen from 
the list because we knew they did not practise in the Incumbered Estates Court ; 
our object was to get information from those who had a knowledge, of that court, 
and mi^'ht have in their own minds a settled notion about the relative merits of 
the two courts. 

3qS-2. I find that you selected five Q,ueen’s counsel and six members of the 
junior fiar, all being parties having practice in the Incumbered Estates Court, 
the Court k Chancery, and the Master’s Offices ?— Yes. 

3983. Mr. [Vhiteside.] I believe I am accurate in saying that you took the 
opmion of 1 1 gentlemen at the bar upon the question of the propriety of trans- 
ferrin'^ the unincumbered estates through the medium of the Court of Chancery, 
and giving a Parliamentary title ?— Yes. 

3084. With regard to their evidence, have you observed that Mr. Longfield, 
one of those oentlemen, does not appear to have answered that question ? — It is 
quite possible; i would suggest, that all that will appear upon the evidence. 
1 cannot add to what appears there, and it is of no use asking me the question. 

30S5. According to your recollection, out of the 1 1, did more than four give a 
distinct answer in lavour of the scheme r— I have not the least recollection. 

3986. Do you think if that be accurate upon a question involving a great 

fundamental change in the mode of conveying land through the medium ot the 
Court of Chancery, supposing we were governed by the Report, that would be a 
sufficient amount of evidence upon which to adopt that change ? — Surely it must 
strike you, that when I signed the Report I thought so. ... 

3987. Are you not of opinion that uniformity of legislation, where it is practi- 
cable, should be adopted for the two countries ? — Yes, most decidedly. 

3988. Are you aware that there is a Commission sitting upon the question of 
Registration of Tithes, with a view to enable parties to transfer their estates, or 
to establish their titles before a certain tribunal, and then to convey accoidingly . 
— I am aware that there is such a Commission. That was one of the matters 
upon which I took the best means 1 could to acquire information before I made 
up my mind ; but I could not get certain information. 1 do not like to refer to 
names, but upon the best information I could obtain, I found it was hoped that 
at tlie end of loo years the titles in England would be put in something like 
shape. Whether I was rightly or wrongly informed about it I do not know, but 
1 tbougiit that what we were doing would facilitate any measure which might 
hereafter be advisable ; and ilierefore 1 thought we were meeting a great present 
emergency. I sliould be very willing to accept something better ; but I had the 
satisfaction of meeting the Solicitor-general for England twice in the investiga- 
tions, and we had the advantage of hearing something from him upon these 

*'^hjecis. -n 1 j 

3989. Mv question is this. If a measure be passed in reference to England 

■which is applicable to Ireland, so far as the introduction of a new principle is 
concerned, is it not consistent with wise legislation to have a common principle 
for tire two countries? — Clearly. . . 

3990. You did not hear that the Report would not be prepared for a couple o 
years?— 1 did not. I have looked into these matters, and of course everybody 
having an interest in the country must have looked into them ; it is a matter ot 
fhe deepest importance: I have spoken to everybody I could 

*uhjecc. The Commission did me the honour to send me queries, which 1 a 
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KightHoD. to consider and answer. I have heard that we sliall want the aid of most eminent 
A.Brevistcr. persons, namely, engineers; for I understand the counUy is to be mapped out in 
- — a particular way ; and then you are to take out of your Boaid the bit of land that 

20 May 1856. 'Pjjg operation seems to me one of the most laborious that ever was 

conceived, but one of the best if it can be carried out. It is manifestly a slow 
operation, and I do not like waiting for good that may happen after I am dead • 
1 would rather see some good done in my lifetime than anticipate good a hundred 
years hence. If there be a present measure in progress, which will be applicable 
to Ireland, I desire that it should be carried out, though I believe there is no 
person at the Irish Bar more strongly in favour of an assimilation of legislation. 

3991. The spirit of the recommendation in the Report is to introduce a prin* 

ciple which never has existed heretofore in Ireland or in England. Is not con- 
ferring a Parliamentary title upon unincumbered property a new principle Yes. 

3992. Do you agree with the opinion of Dr. Loiigfield, who said, in answer to 

a question which I put to him, that an attorney who obtains a conveyance from 
liis client, or a guardian who obtains a conveyance from his ward, who has just 
come of age, is never to be impeached, provided the sate is made through the 
medium of the Court of Chancery, conferring a Parliamentary title ? — Is it certain 
that Dr. Longfieid said so? I will give no such opinion. 

3993. Supposing Mr. John Sadleir, while acting as attorney for a party in the 
sale of estates, availed himself of his knowledge as an attorney, and bought the 
estate of his client, would you say that having got a Parliamentary title, that could 
not be set aside in the Court of Chancery ? — You tell me beforehand that the 
point has never been decided ; I do not believe it has been decided ; no such 
question has been raised. 

Sggd. I will read to you a question which I put to Dr. Longheld : “ With refe- 
rence to fraudulent sales, is not the dealing with fraudulent sales a question of 
equity? Yes. — Under this jurisdiction, if a guardian bought an estate from a ward 
just come of age, and got the conveyance under your bit of parchment, does not 
that prevent for ever the possibility of its being rectified ? I think so. — And 
annihilates that great branch of equity? Yes, unless you come personally against 
the party” ?— I cannot say that I subscribe to that doctrine. 

3995- Would not this Committee be called upon to revolutionise the law of 
the Court of Chancery in many of its most important b'^anches, if they adopted 
the principle, that no sale could be got rid of if once a person got a bit of paper 
conferring a Parliamentary title? — My impsession upon the whole of that 
subject is this, that there is great difficulty while you have the Incumbered 
Estates Court as a separate jurisdiction, all of which w’iil be swept away when 
it is a part of the Court of Chancery. An illustration more strongly con- 
firming my opinion in reference to the transfer of the jurisdiction cannot exist 
than in the question which you have propounded to me. My opinion is, that if it 
becomes a branch of the Court of Chancery, no such consequence ever can arise. 

3996. Uo you mean to say, without any words being added to the Act of Par- 
liament upon which Dr. Longfieid gave that opinion, that in another court, which 
must construe the Act of Parliament according to its words, a different interpretation 
would be put upon it than he says the words bear? — If Dr. Longfield’s interpretation 
of those words is right, no matter what the court is, the court must give that 
interpretation to them. 

3997- h be accurate, is it not a most alarming principle to introduce into 
our law, that fraudulent sales can never be set aside ? — Yes. My opinion is this, 
that it is the first principle of the law, that fraud vitiates everything as between 
the parties to the fraud. I cannot conceive that any law will ever be passed that 
either was intended or will receive the construction to sav that frauds between 
A and B shall be lawful. But a fraud, though it cannot be lawful, yet may be 
successful. For example, in the case put, it would strike me that, vvith the greatest 
possible deference for Ur. Longfield’s opinion, I would rather have the jurisdiction 
ot a court of equity, where that opinion could be appealed from if he entertained 
it. I would wish it to be placed in the position of an appeal to the House of 
Lcrd.s, where it would receive a judicial interpretation as binding as an Act of Pai‘* 
liament. It would appear to me that as between the parties to a fraud, the court 
would act upon the man who had got the estate ; the court would say, “ You have 
got a perfect title ; you have got as complete a title as any man ever had; but 
you have been guilty of a fraud in getting that title, and I will make you, because 

you 
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vou are a fraudulent man, recouvey the estate to the man you have cheated out 
of it.’' 

399S. Have you had any case in the Court of Chancery in which that has 
been done ? — No. 

3P09. When I speak of fraud, do you understand me to apply the meaning 
which the Court of Chancery attaches to the word fraud to the relation that 
subsists between parties; for instance, an attorney buying in the Incumbered 
Estates Court the estate of his client? — That point I believe as nearly as possible 
has been decided. I will tell you what has been decided, to my great surprise, 
by an appeal from one Commissioner to the three Commissioners. They decided 
as Judges one thing, and the Privy Council reversed their decision upon the 
point I am about to state. The agent of an estate, having the knowledge that 
an agent has, walked into their court, and stated, “I will purchase this estate; but 
now, though I am agent, I discharge myself from the agency, and I come here to 
purchase it;” and he did purchase it. The three Commissioners, amongst them 
Dr. Lonefield (which may account for his opinion) held, that the purchase was a 
valid one; first, Mr. Hargreave decided that it was a lawful transaction, and the 
full court on appeal affirmed his decision, and they refused, at the instance of the 
persons interested in the estate, to set the sale aside, although he bought it at a 
gross under-value. By an appeal from the Commissioners, it was brought to the 
Privy Council, where there were Chancery practitioners (Mr. Blackburne I know 
was startled at the case), and the Privy Council reversed it at once. 

4000. Chairimn.'\ Was that Kane’s case? — Yes. 

4001. In that case it was notan agent, but a receiver, and he stated in the 
presence of Mr. Hargreave, who presided, that be attended there not as a receiver, 
but with a view to buy the estate himself, and he bought it? — Yes. 

4002. Mr. Henhy^ That was reversed ? — -Yes. 

4003. Mr. hitesideJ] On what ground was it reversed? — On the ground that 
it was a fraud in equity, the man knowing the condition of the estate. It went 
upon one ot the oldest recognised doctrines of the Court of Equity. Lord St. 
Leonards decided tlie first case of a class, and he carried it to this length, which I 
take to be law. It was a decision, like all of his, standing upon the highest 
principles. Tliere was an estate of a noble family in Ireland upon which a lady 
had a large jointure ; the estate was incumbered, and as she vvas not receiving 
her jointure regularly, she said to the gentleman who was the receiver, “ if you 
are in a condition to give the most satisfactory security, you shall pay me 400 1 . 
a year, and I will sell you my jointure.” (I think the jointure was 1,000 1 .) It was 
purchast-d in that way, and the creditors insisted that the transaction was contrary 
to the principles of a court of equity. There was a suit before Sir Edward 
ougden. The creditors insisted that the whole proceeding should be set aside, 
and the receiver and ihe ladv came, and they both insisted that it should not be 
setasiac. The lady had sold the jointure, and bargained for a satisfactory security ; 
and the gentleman u ho had bought it said, “ I am under obligations to keep up 
msurances, and I have given security to the amount of 10,000?.” Sir Edward 
Sugden said, “You are in a position which disables you from making the 
purchase and he declared the purchase to be a trust for the creditors. He took 
great precautions to do Justice to everybody, 

4004. Mr. Htnley?^ You said that the Privy Council set the judgment of the 
Incumliered Estates Commissioners aside; what would have been the case if 
the estate had passed to a third party ? — They could not have touched it. 

4f'05. Chairman^ If it had passed to a third party without notice ? — Yes. In 
order that you may have at least my view, I would say that if there had been no 
Incumbered Estates Court, and if the transaction had been under the old jurisdic- 
tion, and the sale in the Court of Chancery under the same circumstances, and 
he estate had passed into the hands of third persons, it could not have been 
ouched, because the same rule, if the 'purchase is for value without notice, in 
both cases would prevail. 

4006. Mr. Whiteside.'] Did you ever see tiie observations of Lord St. Leonards 
opon the effect of the Incumbered Estates Act in reference to fraudulent sales? — • 

■I never did. 

4007. Is there not a very serious question involved in the case which I put to 
you, of an attorney purchasing the estate of his client and in the case which I 
put to Dr. Longford, of a suardian purchasing the estate of his ward the day after 
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he came of age? — Those are very different questions in the view of a court of 
equity. 

4008. Do you hold the opinion that all the sales which have taken place in 
Ireland in the Incumbered Estates Court, where attorneys, or parties standing 
the relation of attorneys, have purchased, are liable to be questioned in the Court of 
Chancery? — When you show me a particular case I will be able to give you aa 
opinion upon it. I can give you no general opinion upon all the sales which have 
taken place in the Incumbered Estates Court. 

4009. Do not you admit that it is a very important consideration? — Yes - I 
said yesterday that my impression about the responsibility was so great that I 
should be very sorry to undertake it. 

4010. Have 3'ou ever considered the question as to whether fraudulent sales 
can, after a Parliamentary title has been obtained, be disturbed ? — I have uever 
known the question raised, that I am aware of. 

4011. In reference to a matler which you very properly introduced yesterday, 
I presume yon would agree with the opinion of Sir John Romilly,'that whea 
an uncoDtested case comes before a judge be is more embarrassed than with any 
other branch of liis jurisdiction ? — I am sure it must be so. I have never had to 
consider a case as a judge, and he is the person to answ-er, and not me. I consider 
all purchases in the Incumbered Estates Court are uncontested ; I will add to 
tiiat, that all the sales, looking at it from the some point, in the Court of Chancery 
are uncontested. I will tell you where the difference begin.s, and what forms the 
distinction. In the Court of Chancery, the contest as to title is not between any 
parties in the cause, but it is between the buyer and the seller when it comes to 
the last point after the sale is made. As the Court of Chancery does not ^ive a 
perfect title, and the next day after the Court of Chancery has sold an estate to 
a man he may be turned out, the purchaser has to take the same precautions as if 
he purchased out of the Court of Chancery. The statutable provision in the 
Incumbered Estates Court relieves the purchaser from any inquiry upon the 
subject, if he is a fair, honest man. The intent of the Act, and the policy of the 
Act, were, that when once he has got the property, and paid iiis money, he shall 
hold by statute. 

4012. Do you hold the opinion, that a mortgagee inquiring into the title 
before he lends 20,000/. upon it, after filing a petition to sell that estate in 
the Incumbered Estates Court stands in the same position as a person “oiog 
into the Court of Chancery would stand who owes nothing, and who desires to 
dispose of an unincumbered estate of which he says he is the owner in fee-simple? 
— My impression is, that the only difference would be that the mortgagee in that 
case would be even more solicitous to pass a bad title; he would want to get his 
20,000/., and he would do everything he could to palm off a bad title. 

4013. Does anybody lend money in Ireland without getting an investigation 
of the title, and the opinion of a lawyer that he may lend his money wdth safety; 
is not that the general rule ? — Yes ; but the number of cases in which the contrary 
has taken place I think would .surprise anybody; it is the general rule. 

4014. In the course of a careful investigation, does not he obtain the title 
deeds ? — Very often not. 

4015- And very often he does ?— Yes ; in England you must remember that 
he is liable to lose his priority, but in Ireland there is no such necessity, because 
there is a registry. 

40 1 6. He gets the register searches looked into carefully? — Yes, iu the 
ordinary course of business. 

4017. Is not it a different case from the case of a man whose title has never 
been looked into by a lender, and whose interest impels him to look into the title 
upon which he lends bis money ? — No doubt ; everv body who consults competent 
counsel before he lends his money, or purchases an estate, takes all human pK- 
caution to be sure that be is getting an equivalent in return for it; that is quite 
clear; I cannot entertain a doubt that no Government would venture to appoint 
persons to execute this most important duty who were not entirely competent to 
do It; I cannot doubt if proper judges are appointed for the administration of 
this Act they will do every thing that the most skilful counsel would do; they 
will be appointed from persons as competent as any Comm issioner could be ; I a® 
one of those who think that there is no earthly obligation higher than that which h 
imposed upon a judge; and my experience is, that judges are fully sensible 
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401 S. I am not speaking of the persons, but of the thing to be done. In regard 
10 tile sale of unincumbered property, the thing to be done is to sell by'" the 
authonty of the Vice-Chancellors?— Certainly. 

4019. * It is entirely to be done between him and the petitioner who desires the 
Siirelv ; and the man who is to buy it. 

4020. Am"^ 1 to understand you to confine this right of couveying unincumbered 
property with a Parliamentary title to a case in which there is a contract for the 
sale of "a portion, or the whole of the estate between the owner and the intended 
jjyyer? — I can hardly imagine any other case. 

4021. Do you contemplate that it would be limited by the Act to the particular 
case of the owner of unincumbered property contracting with the intended 
purchaser to buy a part or the whole of his property : — I cannot comprehend any 
other case. I do not imagine that our Report can be considered as reconimentling 
that a man is to go into any court, and cali upon the court to pronounce that his 
title is an unincumbered title. Our Report means a very different thing ; if a 
man wants to sell his estate, I cannot but think that the purchaser will be just as 
anxious to get a good title, save in the case I put yesterday, where, from the great 
anxiety on tlie part of a purchaser to get the estate, he might be disposed to act 
unfairly for the purpose of getting it ; but in the great majority of cases I take it 
that the purchaser would be anxious to see that he had a good title. 

4022. Does that apply only in cases where a person is about to sell a portion 
of his estate ? — So I understand. 

4023. Then the owner of i,000 acres M’ishing to sell 500 acres, will have a 
Parliamentary title as to one 500, and no Parliamentary title as to tlie other 
500 acres which he retains ? — Clearly. I cannot say that it may not be worked 
out in practice. I think any man will get a Parliamentary title for the whole 
estate, although he w ill only sell part ; he may contract, and I dare axy in practice 
this will constantly happen, that be wilt contract to sell his whole estate; and in 
selling the whole, the deed might be so drawn as to remit half of it back upon a 
use to himself. 

4024. Am I to understand you to say that the Parliamentary title is lobe con- 
fined to the case I have put? — Yes. 

4025. Then, ordinarily speaking, the owner of the estate would have a Parlia- 
mentary title to the part he sold to the purchaser, but no Parliamentary title, 
except by the contrivance you have mentioned, to the part that remained in his 
pQstessiou ? — Y^es ; but is the purchaser, and not the ori<iinaI owner, who would 
have such title. 

4026. Would it not be better to have the system carried out which is aimed at 
in England, which gives a perfect Parliamentary title to the estate: — ^Tliat, of 
course, is a truism. 

4027. Did you ascertain wliat number, or form any estimate of the number of 
abstracts of title which you expect the two Vice-Chancellors, in addition to all 
their other business, will have to read?— It is totally impossible 10 form even a 
guess about it. 

4028. Did you ascertain the number of deeds which are registered in the 
registry of deeds in Ireland? — No. 

4029. AVould you be surprised to hear that there are io,oco ? — No. 

4030. Supposing the Incumbered Estates Court is abolished, and there are 
2,000 or 3,000 abstracts of title a year necessary to be read, is it your opinion 
that tijose two or three judges will be able to read with their own eyes those 
2,000 or 3,000 abstracts, if they are discharging their duties as Vice-Chancellors 
in the Court of Chancery 1 — It entirely depends upon the length of the abstracts. 

From your experience of abstracts, taking the ordinary business-like 
i^Qse of the word, is it your opinion that those two Vice-Chancellors, besides 
transacting all the business of the court efficiently and promptly, so as not to allow 
^y arrears, as the Master of the Rolls does in bis court, can read and advise upon 
that Buoiber ol abstracts? — The proportion of sales w’ill be found, I dare say, 
^barever the number may be, to be to a great extent indeed of very short 
kherests, the abstracts of which ought not to occupy two sheets of paper ; that is 
frequently the case in the Incumbered Estates Court, and it will still be mure the 
in the Court of Chancery. In .the sale of a lease, for example, you make it 
»«ttdition in selliag il>e property, and nobody thinks of selling a lease without one, 
^tyou sliail not ask for the landlord’s title. The lease is made to yoursetf or 
jotij and I take it that five minutes would dispose of the whole business 
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Right Hon. with any competent man; he would read the lease, and he would see what the 
A. Brt'Jister. searches were directly ; that is one of a great class. On the other hand the Judge 

would have a number of cases, very likely, in which the title would be deduced 

20 May 1856. £j.st from the patent, then begin with the registr}’, and he would have to cro 
through fines and recoveries, and settlements, and so on. ® 

4032. He would have the ordinary run of cases brought before him ?—Yes. 

4033. Supposing the Incumbered Estates Court were abolished, and all the 
arrears were got rid of in the Court of Chancery, and the court undertook the 
transfer of unincumbered estates, do you think that two Vice-Chancellors would 
be equal to the performance of those duties ? — I concurred in the recommenda- 
tion, that if two were not sufficient, more should be got. 

4034. There is this statement in the Report, “ The amount and state of the 
business in the Incumbered Estates Court demonstrate that it would be necessary 
if that court were continued, to make considerable alterations. In the first 
place, it should be removed from its present situation, and the quantity of 
business remaining undisposed of is such, that, in order to curry it on with safety 
and with reasonable despatch, it would be absolutely necessary to provide ao 
additional staff, probably judicial, certainly ministerial.” If the Incumbered 
Estates Court now were permitted to be continued, you recommend an additional 
staff, “ probably judicial, certainly ministerial”? — Certuiniy. 

4035. There is in the Incumbered Estates Court three Commissioners, and a 
staff of 30 clerks? — Yes. 

4036. To enable them merely to deal with incumbered estates, you propose 
an additional staff; is that so?— We did propose that the whole of that staff, 
or such a portion of it as could be advantageously transferred, should be added to 
the Court of Chancery, and we did propose, in addition to that, the creation of 
a number of new officers who have never acted before ; and in my contempla- 
tion, certainly, I intended, so far as I was concerned, that those officers should 
be officers of very high capacity, provided with what we considered good salaries 
for them ; we did think that those officers would be able to discharge, under the 
superintendence of the Vice-Chancellors, a very large portion of the work. 

4037. I am speaking of your report ; supposing you had reported that ihe 
Incumbered Estates Court should be continued, you say, if liiis Court is con- 
tinued, it will be necessary to make considerable alterations. “ In the first place 
it should be removed from its present situation ; and the quantity of business 
remaining undisposed of is such, that in order to carry it on with safety and 
with reasonable despatch, it would be absolutely necessary to provide an 
additional staff, probably judicial, certainly ministerial ” ? — Yes. 

4038. That is, in addition to the three Commissioners you would require 
additional judicial strength, and in addition to the 30 clerks, additional ministerial 
strength ?— I think it is very probable that it would be so. 

4039. Then if that be so, if you require five Masters in Chancery and the 
Master of the Rolls to transact the business of the Court as it now exists, it being 
the case, as is proved by witnesses from the Court of Chancery, that every reform 
of that Court has added materially lo the amount of small business to be done in 
the Comt, will you tell us how two officers will do not only the business of the 
Court of Chancery, but the future business of the Incumbered Estates Court, 
together with the transfer of all unincumbered property which may be brought 
into the Court ? My impression is, if some of the recommendations be carried 
out, that the proceedings in Chancery %vill diminish, not the amount of causes, 
but the amount of business in causes, to an enormous extent; I use the •vord 
deliberately, as the result of my experience in that Court; and this would leave a 
great deal more time at the disposal of those who are now discharging those 
functions than they have at present ; I will make myself more intelligible if you 
will allow me, and present the case in another point of view ; I will assume that 
we have nothing to do with the Incumbered Estates Court, that that Courtis 
not under consideration ; I will suppose, instead of that, that we have simply the 
consideratmn of the Court of Chancery ; I conceive that by the abolition of the 
Masters Offices and Reports and Exceptions, and appeal after appeal, which has 
led to such enormous delay, expense, and other mischiefs, the court would do 
the work with a very diminished staff indeed. 

4040. In reference to cases under sec. 15, which we are informed constitute 
a great portion of the Master’s business, at present therel are no reports, and he 
js enabled to do as much work as he would by reason of the very sensible 
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reforms which you have suggested having been carried out with reference to that 
class of business, but still his time is fully employed ?— Yes. 

4041. Assuming that your judicious view be adopted as to abolishing reports 
Ml the other cases in which they are stilt required, do you contemplate that, with 
all the small business that every reform brings into the court, the staff now 
existin'^ can transact that business?.— I am not at all confident that it will, but 
I am quite confident, if it does not, it will be the duty of the Executive to add 
another Judge, and if the business multiplies, to add two. 

4042. Allow me call your attention to this passage in the Report; it is very 
important in reference to the constitution of the Incumbered Estates Court : “ The 
amount of the business was originally so great, and the staff' employed so inade- 
quate, as to cause the existing arrear. The number of cases not yet wound up is 
^,633. being nearly one-half of the entire number brought Into the court.” You 
staled yesterday, truly and accurately, that the reports and decrees in tiie old 
suits in the Court of Chancery enabled the Commissioners of the Incumbered 
Estates Court to proceed rapidly ut first? — It struck me so, and it strikes me so 
still. 

4043. With the advantage of those reports and decrees, which enabled them 
to proceed rapidly at first, it appears that they have only transacted about half of 
their work ? — So it would appear. 

4044. If that be so, and there remains this great quantity of work still to be 
done, does not it raise an ariditional doubt in your mtnrl as to the proposed staff 
being quite sufficient to complete the work which they have been unable to per- 
form with a much larger staff? — The work must be divided into two parts, 
namely, the arrears and the current work. In reference to the arreai-s, there is 
considerable difficulty, Imt there is only one that I iiraclically feel in reference to 
the current work. If you refer to the Report, you will find that the diminution of 
the business has been steady. There has been a drop down from soinething 
beyond 1,000 cases in the first year to something like 400 or 500 in the last. 
It appears that a great rush was made to the new tribunal at first, and as soon 
as that is wiped off', it would certainly strike me that the process of selling 
estates would considerably diminish, and I may add this, it is my belief that the 
temporary arrangements which keep the court alive, have the effect of keeping a 
lamer amount of business in existence, because the public is not yet sure whether 
or not they will have the advantage of a Parliamentary title, and at each crisis, as 
the fate of the Incumbered Estates Court is about to be determined, I apprehend 
there is something of a rush to present petitions, and then they let them lie dormant, 
d rather think it will be found that petitions latterly presented, lie dormant there, 
to see what the result will be. If the court continues, they will act upon them ; 
but if the whole thing is swept away by llie Board, they will not act upon them, 
hut they will go into the Court of Chancery. You are asking me questions about 
things upon which there is no possibility of arriving at a certain conclusion. 

4045. As to the arrears, I understand that you have now changed your views 
from what is stated in the Report; that is to say, you do not propose to throw the 
arrears into the Court of Chancery upon the same persons who are to perform 
the future business ? — I propose to throw the arrears into the Court of Chancery. 

4046- But you do not propose to have the arrears disposed of by the same 
persons who are to perform the accruing business of the court? — As to the sale of 
property, and as to the ascertainment ot title, the determination that the title is a 
good title I propose to throw upon the Vice-Chancellors. 

4047. At page 13 of the Report, you say, “ In S ^7 of these 1,633 cases, 
sales have taken place, and the settling of the final schedule, which is the most 
important stage, in only 216 ; so that, irrespective of the accruing business, there 
remain 1,300 cases in wliich sales are yet to take, place, and 1,400 cases in which 
final schedules have not yet been settled, leaving about one-third of the business 
undisposed of. The effect of this pressure in retarding the despatch of business 
may be estimated from the fact shown by the returns, that the average period 
which now elapses between the presenting of a petition and the settlement of the 
final schedule is about three years I want to know accurately what you intend 
or contemplate at present, contra-distinguished from the recommendation in your 
Report, to do with that arrear r — What I propose to do with that arrear is, m so 
as concerns the distribution of the funds and the working out of the pro- 
ceedings of the court subsequent to the sales, that the services of the Masters 
should be continued until that is completed, and until the arrears of that sort are 
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altogether got rid of; but as to the sales, as to the ascertainment of title, and as 
to everything that is necessary to confer a Parliamentary title, that business will be 
transacted by the Superior Judges of the Court; and if two are not found suf- 
ficient, I presume the Executivej if Parliament gives them the power, will take 
cave that sufficient force is obtained for the purpose. 

4048. Does not that create that very evil which you pointed out yesterday 
would arise whenever two persons, instead of one, were called upon to deal with 
the sale, and with the pi'oceeds of an estate when sold ; would not that give the 
investigation of title to one person, and the ascertainment of the rights of the 
•parties, and the distribution of the fund to another? — The evil is principally 
causing delay, and not as causing actual loss, mischief, or injustice ; it is an evil 
in causing delay, and originating expense, hiy belief is, that a more perfect 
system human ingenuity never devised than the whole system of the Court of 
Chancery ; but before the recent reforms it became so cumbrous and so expen- 
sive, that the evils incident toil almost counterbalanced the good. 

4049. In the case of those arrears, one man has to investigate the title, and 
anotlier man to ascertain the right of the parties, and distribute the fund quoad 
the arrears? — That is just the difference; when the property has been sold by 
the Commissioners in the Incumbered Estates’ Court they have ascertained that 
the title is a good one, and they think a Parliainemary title ought to be con- 
ferred, and, acting upon that, they have sold the estate. There yet remains the 
very important duty to be discharged of distributing the proceeds of that sale; 
that is the duty of the Masters at this moment, the very duty they are dis- 
charging in the Court of Chancery ; and, as they are eminently qualified to 
perform that duty, I give it to them as to the arrears. As to the cases in which 
a sale has not taken place, of course I put them upon the new system, and carry 
them out upon the new system. 

4050. The cases whic^ are befoi'e the Incumbered Estates’ Court, which they 
had not touched or broken in upon, you would transfer to the Vice-Chancellors, in 
iheir integrity ? — Yes. 

4051. But in the cases where the estates have been sold, you would transfer the 
distribution of the funds to the Masters ? — Yes. 

4052. What would you do with the staff of the Incumbered Estates Court; 
would you divide it or not.'' — That is a matter of detail ; it is one of the thiogs 
which will be determined l)v those vvlio are to carry out our recommendations; 
it will rest with the judges of the court, whether they would avail themselves of 
their assistance in that respect. 

4053* The Masters of the Court have informed the Committee that their statfis 
inadequate at this moment for the transaction of their own business ; do you con- 
template, with the business that you would divide or parcel out amongst the four 
Masters, that you would likewise parcel out the staff of the Incumbered Estates’ 
Court amongst them My primary notion is, as long as a man is able to work, 
I never would willingly let him have the public money without working for it. That 
being so, I would make every man in the Court of Chancery, and every man in 
the Incumbered Estates Court, work. I would put them to use in the way of 
increasing the staff and accomplishing the business. I may add this: I think it 
would appear (I speak from my own knowledge) that some of the officers in the 
incumbered Estates’ Court have executed their duties in the most distinguished 
m^per, and therefore you would find them ready made, with all their experience, 
and It would be a great boon to give a Judge such experienced persons to assist 
him, men who have already shown such distinguished capacity. 

4054* Would you take power to allocate ihe officers of the Court according as 
they might be wanted ?— You will find, in the Report of the Commissioners, it is 
rreommended that the Lord Chancellor shall have power to distribute those 
officers in such a way as he thinks proper. 

4555- you divide the arrears amongst the Masters in the way you have 
described, do yon contemplate distributing the officers of the Incumbered Estates 
Court m like manner?— I contemplate this, not saying to a man you shall bold 
tins office OT that office, but you shall go into that place and do everything which 
you are bid to do. I do not propose to give any man an office, and I believe I am 
speaking the views of the Commissioners. We never thought of creating those 
persons as officers in certain places, but taking them as soldiers under the com- 
mand of a general, to do whatever they are bid. 

4056. I am not asking you with respect to what is in the Report, because that 
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is intellio’ible ; I am asking you -wiih respect to your last suggestion, as to dis- 
•nosintr o 1 the arrears through the instrumentality of the Masters ; do you intend 
to distribute amongst the Masters the staiF of the Incumbered Estates Court? — 
Until a man sat down to make a plan it would be difficult to say ; but my notion 
was that every one of those persons should be made the best use of for the public 

^"*4057. Did yon ascertain whether there was any accommodation for the Vice- 

Chancellors ? There is no accommodation ; when I was Atiorney-geueral, the 

Bar did me the honour to present an address to me upon the subject. I received 
that address, and when 1 received it, it was my duty to communicate with the 
Go'ernment before I answered it. I did communicate with the Government, 
aud 1 received the authority of the Government to say that every possible 
exertion would be made to redress the evil complained of. I know there was no 
exertion that could be made that was not made to provide an appropriate place. 
It came to a Ti’easuiy difficulty, whether the Treasury would advance the money 
to build courts, and the Treasury proposed to the benchers to advance money. 
The Treasury said, It is a strong thing to ask ns to spend 10,000 I, or 15,000?. for 
a court which may terminate next summer. We could get, I may state, no accom- 
modation readv made to our band close to theFour Courts ; we were willing to take 
any munber of houses, but they were not to be had. The Treasury thought 
it an unreasonable thing to erect the great number of buildings which would 
have been necessary, until the final arrangement was made. There have been 
since I came to the Bar, over and over again, changes in the law, which have 
rendered it necessary to resort to temporary expedients, till buildings could be 
got for the people to go into. 

4058. Are there any courts for the Vice-Chancellors ? — No. 

405Q. Mr. De Vert.~\ Is there space in the Four Courts for whatever may be 
required r — The way it stands is this: the benchers have a piece of ground that 
•would be adequate, in our opinion, for the erection of a suitable court, but not 
quite sufficient for the accommodation of the officers j and 1 may say that the 
benchers did offer to give the ground, and are perfectly willing to give the ground, 
and I cannot suppose that the Government, the moment that anything defiuitive 
is settled, will stop one moment in making ihe necessary arrangements. 

40(io. Chairrruin.'\ That ground immediately adjoins the courts ?— Yes, it is at 
present inclosed within the area of the Four Courts j it is a part of the ground at 
present unoccupied, but inclosed. The Government and the benchers generally 
deal together upon amicable terms ; they sometimes do a little for us, and we do 
something for them ; we have given them all the ground. 

4061. Was not this tlie proposal of the Treasury, You build the courts, and we 
will rent them from you r — They said, You have so much money ; if you will 
build the courts, we will take a lease of them. We said, If you will take the 
lease in perpetuity, that will do; but we will not build at an expense of 12,000?. 
fora two years’ lease, tiie period of the existence of the Incumbered Estates 
Court. 

4062. Mr. WMleside.] There is no court for the officers at present in exist- 
ence? — Tliere is no doubt about that. 

4063. Mr. HarherQ Are the Committee to understand that the benchers at 

present would build the court, if the Government were prepared to take a lease in 
perpetuity r — I am not at liberty to answer for the benchers ; but I 'will tell you 
■what I do believe, that if the Government would pay them a rent of 5 P®*“ cent. 
Bpon their outlay, the Benchers would build to the extent of anything short of 
40,000?. 1 think they would he very glad to have an investment- at 5 per cent,,, 

inasmuch as they are now getting but 3- j rp, 

4064. Mr. Hlntmde.'X The buildings are hereafter to be erected 

4065. Upon the .subject of the fees in the Court, you have recommended that 

power be given to abolish tliem ; recommendation 15, is, “ That stamps and lees 
tipoQ all proceedings in Chancery should be abolished or reduced so much, as not 
to interfere with the dispatch of business, or the publicity of the procieedmgs , o 
you approve of the principle which is contained in the Attorney-general s BiJ 4 
if you have seen it, of deducting a per-centage from the amounts of ail sales m 
toe Court of Chancery, with the view’ of meeting the expenses of the our 
Upon the whole, that is a fair thing ; nobody U forced to come into t^ ' 

he does uot like ; I think it applies particularly to the sales of uniacimber® P*"® 
P^idy, inasmuch as it is tiie. owner’s voluntary act. 1 think it is perfec y jus 
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impose upon him a tax which he need not pay, or must pay, according- as 1 
thinks it is for his own advantage. ° 

4066. Would it be necessary to make people pay for the dispatch of business 
by suitors in Chancery ? — 1 am clearly of opinion that no tax ought to be put on 
which would have that effect. 

4067. What you mention would be just, if the court existed only fer the sale 
of estates, but I am speaking of the Court of Chancery having all the business of 
a court of equity ? — So am I ; we never contemplated tliat a proprietor should be 
taxed one single farthing for the general business of the court of equity. 

4068. In reference to the general business of the court, the recommendation 
is, “That stamps and fees upon all proceedings in Chancery should be abolished 
or reduced so much as not to interfere with the dispatch of business, or the pub- 
licity of the proceedings ” ? — It was upon a totally different ground that we came 
to that conclusion.. 

4069. Is not it a great question, and one of vast consequence, whether fees and 
stamps should be abolished in courts of justice ? — Very. 

4070. Is not it a very large question ? — Certainly. 

4071. I.s it possible to abolish fees and stamps in the Court of Chancery, and- 
retain them in the county court? — I am unable to answer that question. 

4072. I am asking you upon principle, if you abolish them in one court, 
whether they ought not to be abolished in every court of the like nature ? — I think 
it is a fair argument. I am speaking now of those things practically. I will take ’ 
the case of our own Assistant Barrister’s Court, there is a small stamp for transact- 
ing the business. The word “ fee ” has been used, but there is hard ly a fee in the 
Court of Chancery that is not a stamp. By a series of Acts of Parliament all the 
fees have been converted into stamps; but I believe the stamps were never 
intended to be put on for a larger amount of fees. The expense in the Assistant 
Barrister’s Court is as it ought to be, very small, and little more than enough to make 
it an additional proof of authenticity ; but the objects we had in view were of the 
very largest kind with respect to the question of title. We considered whether as 
a national question it was of great importance to get rid of the enormous litigation- 
tliat takes place about title, and whether the nation, looking at it in all its rela- 
tions, would not benefit. 

4073. Does not your recommendation refer to stamps and fees upon equity 
causes, and all the proceedings in tlie Court of Chancery? — A cause may bea- 
cause about title ; there might be a simple cause with respect to the execution of 
a power, or something of that kind ; but it would be impossible to distinguish, at 
least I am not aware how we could distineuish, between the causes. You caa 
rarely tell in a cause when a question of title will arise ; it seldom can be a priori 
determined. You are forced to have a general rule, although in the general rule 
you take in a number of particular cases which do not fall within the principle 
that gave rise to the rule. 

4074. Does not the recommendation refer to all proceedings in the Court of 

Chancery ?— Yes. ^ 

4075* -^Ithough it applies to a court of the same nature as the Court of 
Chancery in England, where the same stamps exist, does not a poor man pay in 
proportion to the recovery of a debt of 5 a very considerable fee in the county 
couit. I think the answer to that question is a very simple one; I believe 
that the scale is not graduated by the amount of the debt at all. 

4070. Supposing a poor man to recover 5^. in the county court, does not 
be pay a very considerable fee in proportion to the amount? — I believe if he 
recovers 40 1. he pays the same. 

4077. Chairman!] Or 200/.? — Yes; it is not a matter of principle; it is an 
arbitrary rule fixed for convenience. 

4078. Mr. Whiteside.] I presume from what you have stated, that you dissect 
from the opinion expressed by the Master of the Rolls for Ireland, about tracs- 
lerring the investigation of titles to able barristers under the Court of Chancery, 
to report upon the title; he seems to think tliat that might be an advantage?— 

1 do not dissent from the Master of the Rolls about that ; I would not deprive 
a J udge m Ireland of any benefit which a Judge in England has ; if he chose ic; 
any particular case to have, before he decided on a title, the opinion of a convey- 
ancer, 1 would permit him to do so. 

4079* generally speaking, you would not refer it to a barrister to decide upon 
the title /—I do not give any opinion about that ; I would leave it optional 
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with the Judge whether he would examine every title with bis own eyes. I sup- 
i)o«e nobody can doubt if the title had been examined by a conveyancer, that 
it would be an advantage. I must beg of you to regard this question practically j 
and I will you an instance, tliat is the best thing : there now is a case arising- 

under a trust in the Court of Chancery, and I was consulted about the trust, 
I went into the court, and in the progress of tJie case there was a good deal 
of trouble and litigation, and the Master of the Rolls saifi ; “ As to lending 
out this trust money, 1 see that Mr. Brewster’s opinion is not favourable to the 
title. Whenever you bring me his opinion favourable to the title, I will lend 
out the trust money.” He wilt have but little trouble after I shall have fully 
examined liie title, and he will be able to determine in half an hour what should 

be done. ... „ 

4080. Do you subscribe to this opinion of the Master 01 the Rolls for Ireland ; 
“ 1 should be disposed myself for the security of the public, to .say, that instead 
of castiiw the duty upon the Judge, who cannot, in my opinion, perform it pro- 
perly, I 'should be much more disposed to attach to each court a counsel of 
eminence, appointed by some such mode as to secure a proper appointment. I 
would throw the whole responsibility of granting a Parliamentary title upon him, 
who w’ould have his mornings to devote to reading the abstracts ” ? — I must have, 
according to my view, a Judge of high station. 

40S1. To do it with his own eyes? — Yes. 
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Mr. ATTORNEY-GENERAL FOR IRELAND, in the Chair. 



Achtson Lyle, Esq., called in; and further Examined. 

4082. Chairman.'] AT the conclusion of your examination upon the Sth in- 
stant, ^ou were asked by the Committee to provide yourself, against this exami- 
nation, with certain information ; are you enabled now to give that information 
to the Committee ? — To a certain extent, I am; but I am not able to furnish all 
the information that I then thought I could get. 

4083. Will you stale what you can give to the Committee ? As I under- 
stood the Committee, they desired to have a Return showing the number of 
receivers in each of the different offices of the Masters in Ireland, distinguishing 
the demands in respect of which they were appointed, and showing also those that 
were in minor and lunatic matters; they further desired, I believe, to have the 
amount of the rental of lands in each case, and the amount of the demand of the 
petitioner, and to know whether it arose upon a judgment or mortgage, or what- 
ever the charge was, in respect of which the receiver was appointed. In my own 
office I was able, by going through the papers, with some difficulty to ascertain 
the nature of the demand, in respect of which the receiver was appointed, and that 
I am prepared to give. 1 was not able from the documents in my office to ascer- 
tain the amount of the rental of the lands in each particular case over which a 
receiver was appointed, or the amount of the petitioner’s demand in each case. 
The receiver’s accounts are not filed, nor do they remain in the office of the 
Masters; immediately on their being passed they are sent over and are filed in the 
[egistrar’s office. I could have ascertained the amount of the petitioners’ demand 
In the cases in which I myself appointed receivers under the 1 5th section of the 
Chancery Regulation Act, because a copy of my own order appointing the receiver, 
and of the order for the payment of the demand in respect of which the receiver is 
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appointed, remains there ; but those form a small portion of the number of the 
cases in which receivers have been appointed. 

4084. Will you give to the Committee the materials which you can lay before 
them from your own of&ce ? — Tiie total number of receivers that appear upon 
my receiver’s book at present is 939 ; of these, 211 are receivers that were 
appointed originally in the Court of Exchequer when I was Chief Remein. 
brancer of the Exchequer ; and when I was transferred as a Master into the 
Court of Chancery, I made out a new book, and I took out of my Exchequer 
book all the receivers who had passed an account during the previous year. It 
was in 1850 that I was transferred. I commenced in January 1849, and I took 
from the Exchequer receiver’s book the number of receivers wiio happened to 
have passed an account in my office in that year, or who, from any other reasons 
I knew to be a receiver acting over the lands ; and the number of those trans- 
ferred into my new book was 268. 



4085. Mr. Henley."] That is the number now remaining ? — Some of them may 
since have been discharged. 

4086. This is not the amount at the present moment? — No; T will come to 
that afterwards. I appointed myself, since 1850, 742 Chancery receivers. Of 
those, 78 appear since to have been discharged, and their recognizances vacated, 
so that the number now remaining of the receivers appointed by me in Chancery 
since the 14th of August 1850 is 664; 78 I know to be discharged, because the 
recognizances have been vacated on the roll, but I am not able to say whether 
there may not be some more discharged, because, as I stated before, the solicitors 
do not always, when receivers are discharged, bring in the order into my office, 
and I have no means of entering upon my book the fact that they are so. 

4087. Mr. Whiteside.] It is only in 78 instances that the recognizances have 
been vacated ? — Yes, only 78 ; that left 664 apparently still existing receivers, of 
those appointed since 1850. Of the 268 appointed previous to 1850, I am not 
able exactly to state what number are discharged ; but, so far as I was able to 
collect from the records of my office, and the information I got, I think 57 of 
them have been; so that that would leave the number of receivers actually in 
operation in my office, 875. As I have said before, we have not the means of 
becoming perfectly accurate, from the causes which I have explained to the Com- 
mittee. I have said that I am, enabled to give the Committee the nature of the 
demand under which those receivers that have been appointed by me since 1850 
were appointed, under what Acts of Parliament. Of the 742 receivers that 1 have 
appointed since 1850, 2i5 were appointed, under, the old.Mortgage Act, the iiih 
& 12th of George the 3d, chapter 10, for the payment of interest. 

4088. Mr. Ellice.] Those are to receive tlje interest upon mortgages? — They 
are to receive the rents of lands, and out of those rents to pay the interest due 
upon the mortgages. 

4089. There being no dispute in any of those cases with respect to the pnority 
T • .1!% ‘Jsmand upon the land ? — None at all ; it was a remedy given by the 
liish Parliament to persons having, mortgages to get a receiver over the lands for 
t e payment of interest upon their mortgage whenever there ivas a year and a 
hairs interest due. 

4090. And that whether the parties were of age, or under age, or whether they 

P^T managing their own affairs, or were under any incapacity?— 

4091. It was merely a remedy for a simple mortgage creditor ^—Nothing 



4092. And.that remedy would be given whether the estate was a settled or an 

entailed estate or not ?— Certainly, it would be given as against the mortg agor in 
possession. • o & o o 

4093. Whether he was possessed in fee of the estate, or only a life interest 

t” of settlement or entail? — Quite irrespective of that; 

should, perhaps, mention that in those cases the order, which is always made 
either in the Court of Chancer)- or at the Rollsi is to appoint a receiver either over 
the whole of the lands, or a competent part. 

4OQ4, At present that mortgage creditor could go immediately to the Incum- 
bered Estates Court, and enforce the principal of his- demand ?— He could it Ws 
demand was one affecting the inheritance, but not if it was only a debt due by 
the tenant for life of the estate. 

4095. Was 
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400 ')- ^ remedy given against the parly possessing the inheritance ? — A. L^le, Esij. 

No doubt. , 

409'5. In that case the creditor would have the direct remedy of recovering his S2 May 1856. 
principal in the Incumbered Estates Court? — Certainly; I have mentioned the 
number of receivers appointed under the Mortgage Act. The number appointed 
since tlie same period under the Act of the 3 & 4 Will. 4, c. 55, commonly called 
Sir \;ichael O’Loughlin's Act, amended by the 3 & 4 Viet. c. 105, is 109; the 
number appointed under the Act 1 & 2 Viet, c. 109, being the Act substituting 
renlcliarges tor tithes, is 46. One receiver has been appointed under the Act 

i 4 V iet. c. to, 5, over dividends ; the 21st section of that Act having declared 
ii judgment in cliarge upon such property and given a [lower to appoint, a receiver 
over the imnual proceeds thereof. And under the Public Works Act, the 5 & 6 
Viet. c. S9, which gave an easy remedy to the Commissioners of Public Works for 
the recovery of money lent by Government for drainage purposes, 1 have appointed 
four receivers. 

4097. Has not the Crown in those cases the right of issuing an extent against the 
estate if it chooses to do so r — I am not quite prepared to say that an extent could 
issue for a Crown debt at the instance of the Commissioners of Public Works. 

4098. Under an extent an estate could be brought to sale if it Was an estate 
of inheritance: — I think it could. I come now to the 13 & 14 Viet. c. 39. 

Under orders made by the court in general cause petitions, under that Act I have 
ajipointed iSli receivers, and under orders, my own orders, or orders made by 
other Masters under the i,*)!!! section of that Act, by which we have jurisdiction 
to appoint receivers the same as the court, I have appointed 314 receivers ; 55 
receivers have been appointed in minor matters, and one receiver in a lunatic 
matter. These make up 742, being the number of receivers appointed by me 
since August 1850 to the present time. 

409Q. You cannot tell tlie Committee for what amounts, in those cases, a 
receiver is granted ? — I cannot at present, for the reasons which I iiave endeavoured 
to explain to the Committee recently. The orders are remaining in the registrar's 
office, but at the instance of the Committee, expressed the day before yesterday, 

I have prepared returns which will at once, if moved for in Parliament, elicit from 
the registrar’s office, the vvliole of that information. I have explained tlie reason 
why I could not gel it in ray own office ; I addressed a letter 10 each of the other 
Masters, requesting that tliev would give me the intbnnation, if possible, and 
stating that the Committee desired it, and I have received an answer from every 
one of the Masters, which is, in substance, what I have stated for myself. 

4100. Mr. Henley.^ With regard to tlie number of 3 H> whicli you stated were 
appointed under the 15th section of Sir John Romilly’s Act, would any parlies 
be brought in under the authority of that section, under the Judgment Mortgage 
Act? — Yes; they would all be included in that, because when the judgment is 
registered as a mortgage, it becomes an incumbrance upon the land, and the peti- 
tioner [iroceeding to raise that demand would file an ordinary cause petition 
under the 15th section ; and all of those are comprised in the 314. With respect 
to the amount of the rental of the lands over which receivers are appointed, with 
a view of showing how small they in some cases are, I had the accounts of the 
reccivei-s in 12 cases examined in llie registrar’s office. And it appears that, in 
the case of Thacker and Delauev, the yearly rent of the land is 60/. and the 
head rent 27 I. 13s. \od., so that the receiver in that case is over a rental of 
32 /. 6^. 2 d. In the case of Goring, and Lalor, which is a cause petition, and the 
receiver in which was afterwards extended to four other petition matters, the rental 
1372/- i 6 j. 6 rf., and the head rent is 27/. 55. <)d.\ so that the only sum 
which can go in liquidation of the petitioner’s demands is 45 /. 10 5. 9 rf. ^ In the 
case of Macklin and Clarke, the rental is 39^- u year, and the bead rent is 21 L, 
so that the receiver is over a rental of iS/. a year. In Woodley, petitioner, and 
Claike, res])ondent, the receiver is over a rental of 8/. lo^. 

410]. Is there any head rent? — No; the rental of the lands over which he is 
placed is 8 /. 10 s. 

4102. Is there any head rent payable out of that? — I think not. In the 
case of Weller, plaintiff, and Jones, defendant, in which the receiver has been 
extended to three other petition matters, the receiver is over a rental of 55 
head rent is 4/. 1 25. 3 J d., so that the whole of the available rent is 50 1. 7 ^- 
In the case of Nally, petitioner, and Cosultoe, respondent, the rental is 41 L, and 
the head rent is 8 10 s., so that the receiver is over a net rental of 32 h to s. 

0 - 34 . s s 2 
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A. Ltjlc, Esq. In the case of M'Manus, petitioner, and M‘Donough, respondent, the rental is 

— 43 1 . 15 S-, and the head rent 28 /. 4s. 7 d., so that in that case the receiver is overa 

2'.: AlayiSsfi. net rental of 15 1 . 10 s. 3 In the case of Goodwin, petitioner, and Brook, respon- 

dent, the rental is 26/. los., and the head rent is 8Z. 6^. 1 d., therefore the^ net 
rental over which the receiver is appointed is 18 /. 3 s. 11 tZ. In the case of Dillon 
petitioner, and Morgan, respondent, the rental is 43 /. 19 and the head rent is 
26 L 11^. id.t so that the net rental is I'l. ^ s. \\d. In the case of Hogan, 
petitioner, and Hanlon, respondent, in which there is a petition matter and two 
causes, the rental is38Z. to^., and the head rent 20 /. 65. 2 r/., so that the net 
rental for the creditor to pay him and the petitioner in the matter, and all the parties 
in the two causes, is 1 8 /. 3 1 0 rf. a year. But there is, perhaps, a more remark- 

able case in my office, the case of Coffey and Quentin, in which a receiver has been 
appointed, under the order of Master Litton, over 26 1 . a year ; the property is a 
house, and the receiver appointed at the suit of an equitable mortgagee, to whom 
there is an amount due for principal, 225/. and 87 Z. 135. \ 'd. for interest. 
There is a prior incumbrance upon the house by a prior mortgage, on which there 
35274/. due for principal and interest at the present time, and for those two 
demands there is a receiver over a house of 26 1 . a year. There is a case also, 
and a very remarkable one, that has happened in my own office since I was here ; 
an account was brought in to be passed, and I thought it was so remarkable an 
instance, that I brought the account with me ; it is the case of Littlewood and 
Brierley. The rental in that case appears to be 15 /.a year; the account is ati 
account for 10 years, and the sum that has been received has been 153 1 . The 
account was brought before me to be passed, and finding that it had been an 
account for to years, I of course disallowed both the fees and the poundage, and 
1 sent for the solicitor and saw the previous account, which had been passed in the 
Exchequer by the Second Remembrancer when I was Chief Remembrancer of the 
court. I got an attested copy of that account, which is for the rent of the same 
premises, except that the premises were then worth 12/. a year. This account 
appeared also to be an account from the 251I1 of March 1836 to the 25th of 
March 1845, that is nine or 10 years, so that in that case the Master of course also 
disallowed all the fees and costs, the account not being in time. Upon that account 
the sum received was 104/. lo^. Opposite to that there are the disbursements; 
principally small sums for proceedings taken against the tenant; for it appears 
that immediately upon the receiver being appoinied, he was obliged to bring an 
ejectment to get out a tenant. The account specifies uU the disbursements irom 
2s. 6flf. upwards; there appears to tiave been 20/. iSj. C)d. laid out in the 
repairs of the dwelling-house, and very likely the amount of that expenditure 
was the cause of the increased rental from 12/. to 75/. The account passed, but 
no costs were allowed, so that the attorney lost his costs, and the receiver lost 
his poundage, which was 5Z. 4s., and yet there was but 30Z. 8^. in the receiver’s 
hands, which he was directed to pay over to the petitioner; 30/. 85. was all that 
remained after deducting the expenses. 

4103. Mr. E/Zice.] For how many years ? — Nine years. 

4104. Mr. Henley."] What would have been the costs and the poundage, sup- 
posing they had been allowed ? — The costs and the poundage would have been 
7 oZ. is. gd. 

4105. That would have sweated the 30Z. 8s. down to 20 Z. something?— 

Yes. 

4106. Mr. Ellice.] That 20Z. something would have been the result of the 10 
years’ account, while the property was in the hands of the lessee ?— Certainly. 

4107. How many years, as far as you can judge from the papers before you, 
has this unfortunate house in Roscrea been in the hands of a receiver in the Court 
of Chancery ? — The receiver was appointed immediatelv after tiie passing of Sir 
Michael O’Lougblin’s Act, 

4108. Will you state the date? — This account is from the 25th of March 1S36 
to the 25th of March 1845. 

4109. Chairman.] When you speak of Sir Michael O’Loughlin’s Act, you 
mean that it was a receiver appointed upon a judgment? — Yes. Tiieii the next 
account was from the 17th of July 1845 down to the 1st of May instant. 

41 1 0. Mr. Ellice.] So that the house has been in the hands of the receiver for 
at least 20 years: — Certainly. 

4111. Chairman^ You stated that you disallowed the costs and the poundage 

upon 
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upon that first account, was that because the receiver had not accounted accord- A. Lyle, Eso. 
i/o- ro the rules of the court ?— Ye.s, certainly. 

4112. And if he had accounted accordin<i to the rules of the court, I think 2* May 185(3. 
the whole balance would have been absorbed in the costs of accounting? — 

Certainly. 

4113. Mr. Henley.] Would there have been any other costs incurred, sup- 
no'inff this account had been brought in year by year, as it ought to have been ? — 

If an account had been passed every year, the same amount probably of 4/. 15s. 

\ ould have been every year incurred, and there would have been poundage 
every year. The 4I. ijs. gd. would have occurred every year, and the poundage, 
as the amount of the rent was only 12/., would have been only 125.; but 4/. i ~s. gd. 
have been added to the expenses every year. 

4114. Chairman.] And the costs would have absorbed the whole ?— Yes. 

4115. Mr. Henley.] It was a notorious thing for the attorney that tlie parties 
did vet 30 Z., whereas if the attorney had passed liis account year by year, they 
could have had nothing? — ^Yes ; 1 felt it my duty to send for the solicitor, and 
inquire into the circumstances. 

4116. Is it a stringent rule of the court, that where a professional man acts in 
that way, so that the wretched client would get something, you punish him by 
dockinv his costs and poundage at the end of the 10 years, which would have left 
20 1. for the parties entitled to it, and force him to account in that way by which 
the man could by no possibility get anything? — At that time the rule was strin- 
gent. We had then no power to allow the fees and costs ; that rule has been 
relaxed since, and by a subsequent rule we have power to inquire into the circum- 
tances, and if we find that there was no default in the receiver, that it was done 
for a good purpose, we have the power to allow the fees. 

4117. Chah'man.] And you have power to make the rule that he shall 
account once in three years?— Yes. In this case if the receiver had come to 
me, or to one of the other Masters, we should have made an order that lie should 
only pass his nest account every three or four years. I have done that in many 
instances, and that is one of the reasons why the number of accounts passed in the 
year does not alway.s tally with the number of receivers in the office, because 
there are numbers of cases in which 1 have made rules that the receiver shall 
not account again for four or five years. 

4118. Mr. He Vere.] For whose benefit was it, in this case, that a receiver 
should have been appointed ? — The result of the account shows that it was for 
nobody’s benefit. I sent for the solicitor in the case, and I got him to show me 
a statement of the account as between the petitioner and the respondent. It 
appeared that the receiver was originally appointed for a too/, jadgment. I saw 
an account showing everything that had been paid the petitioner ; he paid it 
regularly as he got it every year to the creditor ; but giving credit lor all those sums, 
and charging merely the costs of the management of the property, and not 
including the costs of the petition matter in which the receiver was appointed, 
instead of the debt being diminished it has increased ; it is now more than lOO /. 

4119. Sir E. Perry.] Has not the Court of Chancery the power of ordering a 
sale in all those matters — Not in this case, because it was a petition presented 
upon a judgment under the Sheriffs’ Act, which only gives the power to appoint 
a receiver. 

4120. In most of the cases that you have been referring to of small rentals, the 
co\irt has the power of ordering a sale ? — In a great many it has, but some, no 
doubt, are cases of receivers under the Sheriffs' Act, or for rentebarge in lieu of 
tithe, in winch case it has not. 

4121. How has the practice arisen in Ireland of not ordering a sale in these 
small mutters, and of appointing receivers, excluding those cases where tliey have 
^0 power, but in other cases, where there is a power over the land, and a power 
in the court to order a sale ? — In some cases the petitioner or the plaintiff in the 
cause does not look for it ; there may be an arrangement between him and the 
respondent that he will be content to take his interest secured by the receiver, and 
will let the principal be; that very often occurs. The petitioner iu the ease i 
have mentioned mig ht perhaps have filed a petition and prayed a sab if he had 
chosen ; but he chose rather to have the summary remedy of a receiver, and he 
got it. 

0.34. SS3 4122. Chairman.] 
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4122. Chairman.'\ In 1836 be could not have done so? — Not if it were 
judgment against the respondent himself. 

4123. Mr. De Fere.] When the ci-editor found that he was deriving no benefit 

from this receiver, did he make any statement to that effect to you ? None • 

the solicitor says that he frequently applied to the respondent, anti told him he 
was willing to discharge the receiver, but he would not do it; he was a man so 
utterly reckless of his own interest that he did not care about it, and he would not 
pay the cost of discharging the receiver. 

41 24. Mr. Henley.] Will you give the Committee the particulars of the 153/ } 
— The 153/., with the balance of 30/. 8s., on the former account, is the amount 
of the charge against the receiver. They come to 183/. 8^. The only credits 
that are taken as against that are 11/. 1 3^. 5 d. poor rate, and 1 1 . 1 8^. &d. income 
tax ; and a sum of 4/. 55., allowed to the under tenant of the dwelling-house for 
repairs; those, with ^d. postage, are the only credits; and thus the surn ascertained 
to he in the receiver’s hands was 157/. 13^. 1 d. I should say that it was only 
nominally in his hands, because I ascertained that it had been paid over constantly 
flora time to time to the petitioner in the matter, and it was credited in the account 
upon foot of the demand which I saw in the solicitor’s hands, and which showed 
the debt increased, though the solicitor assured me not is. of the costs of 
appointing the receiver had ever been paid. 

4125. Chairman.] The rent had not been sufficient to keep down the interest 
upon it ? — No ; and to puy the ordinary outgoings of the property. 

41 26. Mr. Henley.] In the second 10 year.« the costs nut having been allowed, 
the estate yielded to the parties to whom it was due in the receiver’s hands, 1,57/. 
upon a rental of 15/. a year? — Rather less than that, because he has taken 
credit for his fees, which of course, now having the power, I will allow him. They 
are included in the 157 /. 13 s. \ d. I may add, that even yet the Masters have 
not the power to allow a receiver the costs of passing the account; the rule was 
relaxed so far as to give the Masters the power to allow a receiver whom tliey 
thought a meritorious receiver hi.s poundage ; but it did not enable them to give 
him bis costs, so that he must still go to the Master of the Rolls for an order for 
iiis costs. 

4127. In the former statement you gave the Committee lo cases, and they 
amount to about 25/. lo^. a case. Can you inform the Committee what would 
be the average cost upon each of those cases annually ? — I made a special and 
separate inquiry in respect to costs, with the view of endeavouring to show what 
the costs formerly were, and what the costs now are, of the management of an 
estate under a receiver ; and I have got some of the details here, which I can put 
the Committee in possession of. Of course they are very much varied by the 
circumstances of each property, and if you come to compare, you will find that 
on a sioall rental the per-centage of costs upon the rents received is much greater 
than it is in the ca.se of a large rental. 

41 28. I am speaking of cases of 2.5 /. a year. You named 1 0 cases, the highest being 
a 50/. rental, and the lowest being an 8/. lO^. rental, the average was a little over 
25/.; what would be the cost in the case of a rental of 25 L a year? — As I stated 
in my funuer examinatiori, I have got some exceedingly intelligent men as 
receivers, in the nature of district receivers, and I directed one of the most intel- 
ligent of them to make out a return showing the average expenses incurred for 
costas upon the management of properties under tlie Court of Chancery. He has 
made out a statement on 11 cases, in which he shows the yearly rental of each 
estate, the number of years that it has been under the management of the court, 
the gross receipts, the amount of the costs, and the per centage upon the amoant 
of the sums received, and you will find that they vary as much as from, in one 
case 29 per cent., down to five per cent. ; but I should add, that that one case 
was an exivao^iriary case. It was a case of house property, where there was a 
monstrous deal ot expenditure, and difficulty in letting the property, which was 
round in the very worst possible condition when the receiver was appointed. A 
number of direciions were obliged to be given for the letting of tfie property, 
wmch was all out of lease, and in that case the costs amounted to 29 per cent. ; 
out taking the above properties, the average expense for law costs on estates 
with a reiital of between 3,^0 /. anti 2,000 1 . a year, is under five per cent. 

4129. How IS the fee (Aarged upon passing an account in the Master’s office; 
IS It a tee upon the account, or upon the amount of the account?— The costs 
depend entirely upon the length of the account. A great number of the charges 

are 
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are the same, whether ihe account be large or small ; but the cost of drawing the 
account depends entirely upon the length ; it is so much a folio. 

4130. Is there any other fee in the Master’s office, except the charge by the 
folio? — Tes ; here is a bill of costs of passing a receiver’s account. 

.4131. Chairman.'] Is that according to the present system ?— Yes; it was pa.ssed 
in my office the other day. 

1432. Mr. Henley ■] Will you read the items?— The receiver’s solicitor 
attending and taking instructions from his client, to prepare his account, 12 s. 4<f. 

4133. Is that whether it is large or small? — No; the fee would be 6s. Sd. if 
it was a small account. 

4134. What is the next item? — Draft rental account, affidavit, and certificate. 
The account in that case being 38 folios, it is charged atOd.a folio, which is the 
regular cost ; it comes to 1 9 .v. 

4135. That would vary ? — Yes ; it may be considerably more. 

4136. Would that be a large of small account which you have read? — Thirty- 
eight tulios is a medium account. 

4137. There would be few accounts less than 4^. or 5 s. ? — I think there would 
be none. 

4138. Will you now go to the next item r — The next item is the copy, which, 

of course, varies vvith the lengtli ; in this case it is 95. 6 tf. ; that is 3 a folio, 
there is a fee to the solicitor for attending to lodge the account in the office ; 
that is 6 2 d. 

4139. Is that the same in every case ? — That is the same in every case. Then 
there is another copy of the account which he is obliged to make for attesting ; 
that is another 9 G d., at 3 d. per folio ; there are the draft and two copies made, 
one the attorney keeps, and the other is laid before me, and ultimately goes to 
the registrar’s office and is filed, and remains there as of record. The next item 
is the Chancery Fund on the summons to pass the account 

4140. Is that a fee ? — It is levied by stamps, and goes to credit of revenue. 

4141. Is that a per-centage ?— -No j a fixed sum. 

4142. How much is that? — Thirteen shillings. Of that summons he is obliged 
to make a copy for every person who is entitled to attend upon the passing of the 
account, and the cost depends upon the number of persons who are entitled to 
.attend. 

4143. What is the lowest amount of that?— One shilling each copy; in this 
case there were five copies; and therefore the amount is 5s. The solicitor is 
obliged to endorse upon the summons the name of the solicitor for each person 
who is to be served with it, and for endorsing it, and for attending upon the clerk 
of appearances in the Court of Chancery, who has the service of all summonses, 
his charge is 3s. id.; that is fixed upon every account, no matter what the 
length of it is. 'J'he next charge is, transmission ; that is the sum that is paid 
in the office of the clerk of appearances, 4J., for the remuneration of the person 
V ho goes to serve it ; there being four copies, it was 4^. ; if there were three copies 
it would be 3s. There is then the Cliancery Fund on affidavit and certificate; 
that is a fee levied by a stamp, and is fixed the same in all cases, 7s. 4^. The 
solicitor has a fee for signing the account, which he is obliged to do, it will not 
be received without the solicitor’s signature to it, he signs the account and the 
affidavit, his fee for that is 3s. 1 d. ; that is the same in every case. The solicitor 
then has his own fee for attending when the account comes before the Master to 
be passed, and that is 6^. 2d., which is the ordinary solicitor’s fee. The solicitor 
then charges for a letter to the receiver, with account and affidavit; he is obliged 
to send down the account and the affidavit to the receiver to be sworn, and to be 
transmitted back to him in town, and with it he writes a letter, giving him any 
instructions that he may think necessary, and for that he has a fee ot 3^. 1 d. . The 

item is a fee of 2^. 6d., which is paid to the person who takes the affidavit, 
that is the Coumiissioner in. the country, and is fixed in all cases. There is then 
a small charge for postages of 1 s. There is a copy of the account allowed to 
attest at ijrf, per sheet, late currency, which is 45. gd. in this case- 

4144. In a small case it w>ould not be so much, perhaps ? — It appears that 
4 id, has been deducted by the officer on taxation in this case. Then there is 

Ts. ^d., which is the fee for attesting in the register’s office ; when the account 
IS filed, the receiver is obliged to keep an attested copy; the ’register’s fees on 
this account amount to il. ys. 3d. 

4H5. What would they' be upon a 25I. account ? — It would depend upon the 
0.34. s s 4 • length 
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lengtB entirely ; it would vary with it, and you may take it with the same reduc> 
tion as you did upon the draft and the copies previously; it is so much a 
folio. 

4146. We may take about one-fourth of it ? — I should think about that. Then 
be is entitled to a fee for going to the register’s office to get the account attested 
that is 6s. 2 d, also ; that is the same in every case. Then he is obliged to have 
his bill of costs taxed, before it will be allowed in the account ; I cannot allow 
it till he brings it to me taxed, and he is obliged to go to the Taxing Master’s 
office, and for that he pays ios.6d. Chancery Fund upon the costs; that is the 
same upon every account, the minimum and the maximum. 

4147. What would be the poundage upon a 25 1. account? — Twenty-five 
shillings; it is l s. in the pound. 

4148. Is there anything else that would be docked?— He has a fee of 6^, 2d. 

upon attending the taxation of this account. Altogether that came to 7^ gy. 
I think some of the items are probably larger and might be reduced. In the 
account which I have just had before me, 1 find that the costs of passing the 
account were charged at 4/. 17 9 d. 

4149. That, I suppose, is independent of the costs of any other solicitors who 
may act upon the part of any one interested in passing the account ? — Altogether. 
And with respect to them, I should say that the practice in Ireland differs from 
the practice in England. The practice in Ireland is, the plaintiff or the petitioner 
is always entitled to attend at the passing of the receiver’s account and also the 
principal defendant. In England, the receiver immediately pays the costs of both 
those parlies out of the rents. In Ireland that is not the case ; the receiver does 
not pay either of those costs, but the petitioner or the plaintiff gets them as his 
general costs in the cause ; when he comes to tax his full costs, he charges them 
in his general costs in the cause, and so does the defendant ; and if the defendant 
gets his costs he gets them ; if not, the solicitor must go to bis own client, and 
make him pay the costs for attending. 

41 50. Where the receiver has been extended in that case, the same rule applies 
to the parties interested in the extension ? — In each case. The solicitor for the 
plaintiff in each case is entitled to attend upon the passing of the account, and has 
his costs of course, but they are small. 

4151. Mr. Dt Fere.] What is the poundage allowed to the receiver upon col- 
lecting an account ? — One shilling in the pound ; it is 5 per cent. 

41 52. What is the ordinary poundage allowed to agents in Ireland for receiving 
rents upon an estate not under a receiver? — ^That is the general remuneration, 
5 per cent. 

4153* In the case of agents not being receivers, who are paid 1 s. in the pound 
for collecting rents, do they make a separate charge for furnishing the accounts 
and making out copies of rentals ? — I think in most cases with which I have bad 
acquaintance, and in my own case, a small sum is charged in the nature of 
postages and receipt stamps, but it is a very small sum, and covers all. 

4154. I find the sum of 19s. mentioned in this bill of costs, forming a very 
large proportion as compared with the money received by the receiver as rents 
collected ? — No doubt. 

4155. Is there anything whatever analogous to that in the payments made to 
agents for private estates ’/—Nothing in the world ; if the receiver was an agent, 
he would furnish his account at bis own expense, but he cannot do that in Chan- 
cery, because he must iiave a solicitor; the account would not be received without 
a solicitor. 

4156. Mr. Whiteside.'] Does that account furnish the Committee with an 
accurate statement of the expenses under the receiver system, or is it not merely 
one item of the expenditure ?— One class of items of the expenditure. 

4157. Every party having an interest in the cause is summoned, or every party 
upon whom the summonses are served, may appear? — No, I think it is not so 
extensive as that; if 1 found that there were a number of parties attending, I 
should say, Your attendance is not necessary here ; I will not take down your 
attendance, and you will get nothing. 

4158. But in many cases several parties do attend ? — No doubt. 

4159. The cost-s of each of those parties who attend are likewise to he included 
in the costs affecting the estate, as well as the costs of the receiver in passing the 
account?— Certainly; they appear in the general bill of costs in the cause, but 
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if the defendant be the inheritor, be does not get his costs, and therefore he is 
obliged to pay his own solicitor. 

4160. In the case of an account, instead of being 5 per cent., taking the rental 
of 25 I a year, the costs of passing the account might in that case nearly amount 
to 5I. I — Yes, tliat would be about it, in all probability. 

, 4161. Then it is a most natural event that some law costs should be incurred • 
it very often happens ?— There are very often costs incurred by the receiver 
allogelher independent of the costs of passing his account; if he has to take pro- 
ceedings to enforce the rents, or to let the lands, that would be the result. 

4162. It would be a very moderate computation to say that it would take off 
another five per cent, i- — Not so much ; it varies with the circumstances of the 
cases. 

4163. Chairman.'] Where the rental is small, such as 25 1 . a year, what would 
be your direction as to the period of accounting in ordinary cases?— Uniformly 
that tile next account should be passed after three or four years, according 
as I think it right, provided it be a case in which the receiver has power to apply 
the surplus rents from year to year in liquidation of the demand, and cannot keep 
them in his pocket, or where I have authority to give him that power. I never 
direct an account to be postponed for three or four years if it necessarily follows 
from that tliat the receiver will retain the money in his pocket, that he may keep 
it with impunity during that time. It is always accompanied with an order that 
he shall from lime to lime, half-yearly, as he receives the rent, pay it over to 
the petitioner. If I have not authority to give that power, I direct them to go 
to the Rolls and get that power. 



41(14. Mr. -De Vert^ One of the consequences of the enormous expense of 
receivers’ accounts is, that you find it necessary not to require that they shall pass 
annual accounts ? — Yes ; it is a power which I have, and which I exercise freely 
for the purpose of saving expense. In this return, which, as T have said, is a 
statement of all the actual expenses incurred by a most intelligent receiver 
in 1 1 cases over which he has been appointed in my office, and is now acting 
in most of them, he gives a statement of the expenses of management, which I 
will hand in ; and, as I have said, the per-centage upon the rents received, which 
was expended in law costs, varies from .5 per cent, up to 29 per cent. 

4165. Chairman.] You mentioned some special circumstances as to the 29 per 
cent. ? — Yes ; the case of Stafford and Morris was a case under most peculiar cir- 
cumstances ; it was a case in wliich the estate was brought into the office in the 
very worst condition possible ; it is a Dublin property, consisting of dilapidated 
houses, and there was the greatest possible difficulty in getting out the tenants 
who were in, and procuring others ; and a great deal of expense was incurred in 
that way that would not occur in 99 cases out of 100. The statement I hand in 
shows that of the properties mentioned in it the average per-centage of expense 
for law costs on estates with a rental of between 350 1. and 2,000 1 . a year, is 
under five per cent. ; where it is under 350 1, a year the per-centage upon the 
rents received is 11^ per cent. 



4166. Mr. Whiteside.] Is that the cost separately from the poundage? — It 
has nothing to do with the poundage whatever, nor is it exclusive of the passing 
of the account ; that is included of course. And I should also observe, that in 
that sum is included a variety of costs which would be incurred almost in any 
case by a landlord whose estate was not in Chancery at all. It includes all the 
costs of civil bill ejectments and other proceedings against the tenants by distress 

otherwise, which of course might be incurred whether the estate was in the 
of Chancery or not. I have here also a statement of another very remark- 
able case, very generally known, by name at least, the case of Gardiner and 
hlessington. It contains all the costs that were incurred by the receiver in that 
case, from his appointment on the 3d of November 1837 down to the present time ; 
the costs incurred in management, the number of tenants, the yearly rental, the 
costs of passing the account, and the miscellaneous costs incident to the manage- 
ment of the estate, and the law costs incurred in the raanagemeat by ejectments 
and proceedings against the tenants separately. 

4167. Mr. Whiteside.] That property was peculiarly well circumstanced, was 

great deal of it was; and I should say that the receiver is a most 
intelligent man, although a man who would be excluded by the present orders 
rom being a receiver at all, for he is a practising banister. 

o* 34 - Tt 4168. Have 



A. Lyle, Esq, 
22 May 1856, 



Printed image digitised by the University of Southampton Library Digitisation Unit 




A.LyU,^%({. 
42 May 1856. 



330 MINUTES OF EVIDENCE iflA-en ie/ore SELECT COMMITTEE^ 

4168. Have you any document by which you could show the Committee the 
averaije cost in cases under 200 1 . a yearr — No. 

4169. According to your knowledge of the subject, would the coats increase in 
exact proportion as you descend r — No doubt they do, in a very irregular propor- 
tion, but they do increase ; some of the costs are fixed costs, whether for laro'e or 
smail estates, and when you come to set them otf as a per-centage against the 
proceeds of a very small rental, it is a larger per-ceutage upon the amount than 
in the case of a larger rental. 

4170. Would 15 per cent, be an unreasonable deduction to make for the costs, 
exclusive of the poundage, in cases where the rental is under 200/. a year? — 
I think if you applied that to a case where the rental is 100 1 . a year, you would 
probably be pretty correct, but I am now speculating merely from a general view, 
and I would much rather speak from detailed returns, which will be more accu- 
rate. 

4171. The result is, that the costs of course increase, and are a burden upon 
the estate in exact proportion as the rental diminishes? — In the return which 
I have here, there is a great variety of rental, and I dare say I could tell you 
pretty well from that ; for instance, here is a yearly rental of 170/. a year ; the 
per-centage upon the sums received upon that was 10^; there is another estate 
of 150 L a year, and the per-ceutage there was' 10^ too. Hera is an estate of 
120^. a year, but the receiver in that case was also appointed over another estate, 
where the rental was above i,000 1 . a year, and in that case the per-centage was 
only 5 k, but that was struck upon the two j but it is very plain from tliis return, 
that the larger the estate is the per-centage vviil be the less upon the amount of the 
sums received. 

4172. Is not it desirable, according to your experience, to facilitate a sale 
wherever you can, and dispense with the necessity of appointing a receiver r — 
Most certainly, in cases where it can be done. 

4173. In reference to this Judgment Mortgage Act, are there any remedies, so 
far as regards possession, that can be enforced, except to give possession either to 
the court, or to the creditor, or to order a sale ? — I know of no otlier. 

4174. Since the passing of that Judgment Mortgage Act, is not it tlie fact that 
no receiver can be appointed in any case in which a sale is not prayed ? — A sa'e 
is either prayed, or it is stated that there are already proceedings going on in tlie 
Encumbered Estates Court towards a sale. 

4175. Therefore all the cases which you have appointed yourself under that 
Judgment Mortgage Act, to the number of 314, have been appointed by you in 
cases in which a sale might be had, and in every one of them a sale was prayed? 
— No doubt, or else, as I have said, a sale was stated to have been prayed and 
looked for in the Incumbered Estates Court. 

4176. Is not it the course of practice of the court in Ireland, that where a 
party has an equitable charge, or it may be a legal charge, and his demand is un- 
contested, he lodges a petition for sale, to give him a receiver pending the pro- 
ceedings tliat are to eventuate in a sale ?— Not of course, I think ; I think that he 
must show a certain quantity of interest due to him in analogy to the Mortgage 
Act. There was a case not long ago, that of Herbert v. Gi^ene, in which tlie 
Master of the Rolls discussed that question very fully, and referred to the officers 
of the court, and said that it had been the constant practice not to appoint a 
receiver, unless there were either a certain quantity of interest due, I believe he 
said a year, some said a year and a half, in analogy to the Mortgage Act, or that 
the property was a scanty security for the demand. ' Therefore if you come to get 
a receiver appointed, you must show some of those facts, or the court will not give 
you a receiver. 

4177. Then, according to that exposition of it, the mortgagee having a judg- 
ment files his petition, and a year’s interest runs up before he has a sale; is 
not that a matter of course ? — Yes. 

4 1 78. Although he is entitled to a sale, and is proceeding to a sale as rapidly 
as the process of the court admits ? — Yes ; no doubt he will get a receiver in that 
case. 

4179. By the Judgment Act of the 12 & 13 Viet., it is enacted, “ Ti»at from 
and after the passing of this Act, the provisions hereinbefore recited of the said 
Acts of the sixth year of King William the Fourth and the fourth year of Her 
Majesty, shall not in anywise extend or be applicable to any judgment entered up 
after the passing of this Act in respect of any sum then actually due for principal 
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anJ interest (csclusivtiy of costs, and over and above all just and fair allowances) 
not exceeding tlie sum of 1.50 1. ' l\as there anything, according to your expe- 
rience of the subject, unreasonable or inexpedient in fixing that limit by Act of 
Parliament against the appointment of receivers?— I think I stated, when I was 
examined belbre, that it appeared to me that the consideration should not be 
exclusively the amount of the petitioner’.s demand, but that it should have refer- 
ence also to the rental of the estate, 

4180. I am takijig it by steps. Was not it a wise and expedient Act of Par- 
liament to proliibit tlie appointment of receivers for small sums, such as 150/.? — 
I would not say that it was. 1 think if a party is entitled to demand the 150/., 
and sees his creditor in possession of a very large estate, giving a large rental, 
I do not see why he should be precluded from enforcing his rights as against the 
rents of that estate thougli his demand was small, 

4181. Would you prefer making the limit with reference to the rental? — 
Decidedly; and 1 think it should be wherever the court sees that the rental is so 
small that it will be exhausted entirely in costs, and that the petitioner can never 
get the benefit of one .shilling of it 

4182. ls,h\ElUce.'\ Would that be the limit to which you would confine the 
refusal of a receiver upon the application of any creditor? — I think that that 
ought to be the principle upon which it would be done. 

4183. So that if it was clear to the court that a creditor might obtain 5/. 
from the rental of an estate, you would give him a receiver, and it would 
appear to be equally just, on the same ground, that you would give a receiver to a 
creditor who looked for 1,000 1 . — 1 think so. 

4184. Mr. Whiteside.^ Have you read the Report of the Committee of the 
House of Commons which sat upon the subject of receivers?— I have. 

4185. That is the Report of 1849 ^ — Yes. 

4186. I believe upon that occasion they examined Mr. Hamilton, the Second 
Remembrancer of the Court of Exchequer ? — They did. 

4187. Have you read his evidence ? — I think I did, but I am not very sure. 

4188. Do you recollect his statement to the Committee, that in the majority 
of instances the judgments upon which he had appointed receivers were cases 
under 100 Z.? — I am sure it was so, because that was my own case when in the 
Exchequer. 

4189. And he stated also that the costs of the average expense of managing 
an estate under that receiver were 1 5 per cent. ? — I believe he said so ; hut I am 
perfectly persuaded that they are not so much now. 

4190. "With reganl to the Judgment Mortgage Act, that Act converted a 
judgment creditor into a mortgagee as soon as he registered his judgment against 
specified lands ? — It did, with all the powers of a mortgagee. 

4191. And therefore the court held that, irrespective of the limit of 150/., 
which applied only to a judgment, as soon as the thing was changed by name into 
a mortgage, that limit no longer applied ? — Certainly. 

4192. That is without any express law ] under the former Act of Parliament 
it had that effect ? — Certainly. 

41 93. Sir J. Graham.'] That is the law now ? — That is the law now. 

4194. Therefore, virtually, there is no limit now r — There is no limit now, if 
a Judgment creditor will register his judgment. 

4195. Mr. Whiteside.] If he chose to proceed under the old Irish Mortgage 
Act, and the mortgage was 150 and there was a year and a half s interest due, 
he would have a right to make the Court of Chancery as an agent, not for a sale, 
but to receive that interest? — He would. 

4196. And having got that 7 /. 10 he would be at liberty to repeat the 

process over again ? — He would. • i. 1, 

4197. So that a skilful solicitor out of a little affair of that nature might have 
very pretty pickings ? — No doubt. 

41 98. Sir E Graham.] Each receiver for the 7 landed secu- 
rity and two sureties ? — Yes, he must. ,, 

41 99. Mr. Ellice.] Does not that system tend to the encouragement of smatl 

advances through professional men for the purpose of obtaining a profit by le 
receivership ?- I have no doubt in the world chat the profession of solicitors m 
Ireland are exceedingly anxious to get authority from creditors upon estates 0 
file petitions and appoint receivers- , , 

4200. Mr. Whiteside.] You spoke this moment to the right honourable gentie- 
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man who put the last question about an estate of small value ; is not that the 
very case where a sale is granted, where it ought not to be necessary to appoint 
a receiver, the creditor being sure of recovering his debt by the sale which he 
prays ; what is the necessity where he has prayed a sale of an estate of 1,000 1 
a year ; who benefits by the appointment of the receiver, except the members of 
the legal profession ? — Wherever the persons who are exclusively benefited are 
the solicitors, I have said I would not give a receiver ; but I cannot fix any limit 
beyond that, abridging the rights of a creditor to take proceedings to raise his 
demand. 

4201. You would give a power to the court to refuse the appointment of 
receivers whom you are now compelled to appoint, wherever the court thought it 
inexpedient or unnecessary ? — Wherever they were satisfied that the petitioner 
could not be benefited by it, and that itwas a suit instituted merely for the pur- 
pose of making costs for the solicitor’s benefit and not the creditor’s ; and I 
would make that the test. 

4202. Mr. Ellice.'] Do you think it is fit to give the court power to exercise 
its discretion in that way, or should not the power be regulated by law ? — It is by 
law that I propose to regulate it. 

4203. You stated just now, that you would use your own discretion in refusing 
a receiver under certain circumstances r — What I meant to convey was, tiiac the 
law should authorise the Lord Chancellor or other Equity Judge to look into 
that circumstance, and whenever he was satisfied that that would be the result, 
to refuse to appoint a receiver, which power, I diink, he has not at present. 

4204. That is not the law now i — That is not the law now. 

4205. Sir E. Ferry^ If receivers were not to be appointed for small claims 
upon land, what remedy will the holders of those claims have against the pos- 
sessors of the land ?— None, that I know of, but a sale. 

4206. A sale cannot take place in very many cases where there are charges of 
a small amount arising out of the land r — In Ireland that would be the majority 
of cases. There is often great difficulty in completing the proceedings for a sale. 

4207. Take a rentcharge of 10/. a year, out of an estate of 1,000/., a creditor 
could not claim a sale in such a case 1 — A rentcharge is a separate case altoge- 
ther, and in that case it is the only remedy as against the land. 

4208. So also an annuity of 10/. a year? — Precisely; that is a similar 
case. 

4209. The oiaim of 10/., not being either a rentcharge or an annuity, but 

diiectly upon the land, if the estate was a large estate the creditor could not pro- 
ceed to a sale of that land, could he ? — If the annuitant is armed with the power 
of enforcing nis right.? by distress or by entry, bringing an ejectment for the pur- 
pose of getting into possession, the court will not grant a receiver. The present 
Lord Ohancellor very recently in the case of Brady and Fitzgerald so decided, 
after reviewing all the cases and overruling the case of Fay and Fay, in which the 
Court or Exchequer had held that in ail annuity cases the courts of equity have a 
concurrent jurisdiction, and w'iil appoint a receiver, though the party had a 
remedy at law. ^ » t, r > 

^ 4210. It the power of appointing a receiver is refused to small creditors, would 
It not be much more prejudicial than to creditors of a large amount ? — I think so, 
and with less reason. 

421 1 . Mr. ^ Whiteside.] I was referring to cases where the party prayed a sale, 
and has the right to enforce a sale ; even in those cases the great majority of 
receivers are appointed ?— Yes. 

4212. But in the case put by the Honourable Member where the party has no 
remedy by a sale, it would be reasonable that he should have, and he has now an 
opportunity of obtaining a receiver ?— Yes. 

4213. Sii-y. Graham.] Mr. Brewster was asked this question, “ If the Legis- 
lature ot this country hastily were to pass an Act, that except in the cases of 
minors and lunatices there should be no receivers in Ireland, would that strike at 

e very root o credit in Ireland ?” and Mr. Brewster’s answer is this, “ In niy 
opinion It would ; in my opinion the country could not do, that is to say, it would 
tie equal to an Act to declare that the owner of the land should not have power 
)• asked, “At all events, to the extent of borrowing?’’ W 

•wmcti he replied, “ Of course I receive your question in the sense you put it to 
me, and my answer is wider ; I mean it exactly to apply to your question.” What 
js your opinion with reference to those answers of Mr. Brewster’s?— I quite agree 

wicli 
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with them ; in the present state and condition oflreland, I think it would have 
the effect which Mr. Brewster has stated. 

4214. Supposing it be necessary to continue this system of granting receivers in 

Ireland in the manner in which it has hitherto been done, would it “not be expe- 
dient in any Bill for amending the practice in the Court of Chancery in Ireland 
to define specifically the cases in which the remedy of the receivers should be 
•granted, and to repeal all the existing provisions in the statutes upon that subject ' 
—I think so, because in many cases at present I do not think the Lord Chancellor 
can, according to the settled practice of the court, which is the law of the court, 
exercise any discretion, and cannot refuse a receiver. ’ 

4215. The law upon this subject is, in point of fact, very complicated, various 
provisions having been at different times enacted, giving powers upon judgments 
and upon mortgagp, and various other claims, for the appointment of receivers ? 
— Certainly ; I think there is nothing that requires so much revision as the law 
in regard to judgments in Ireland at present. Having had occasion to consider 
.the subject very often in matters that came before myself, my opinion is tliat 
there is no man in Ireland at present who understands what the law is with 
respect to judgments, or the rights of parties having judgments. 

4216. And therefore, especially with respect to this system of receivers, it 
•would be essential to define in an Act of Parliament the precise cases in which 
-the Court of Chancery might grant receivers upon land ? — So far as it could be 
done, I think it would be desirable. 

4217. Ml. Whiteside.'\ Is not this Judgment Mortgage Act extremely simple ; 

.is not the effect simply this, that where a judgment is registered as a mortgage 
against specified lands, the creditor has all the rights of a mortgaoee ao-ainst° the 
lands specified ? — No doubt. ° 

4218. Is not that intelligible enough ?— Perfectly so. 

4219. How could the credit of Ireland be shaken by refusing to give a 
receiver to a person who, according to the evidence given by Master Murphy, 
and by the paper he produced to us in the Master’s offices, can get a sale in some 
cases in six months, in some nine, and in the longest 12 months upon the footing 
of his charge, under the 1 5th section of Sir John Eomilly’s Act '—I tiiink that 
every Act of Parliament that limits the right of a person to enforce his demand 
strikes at the root of credit, at least, of being able to borrow advantageously. 

4220. In England the practice (I am not speaking of the law) of the Court of 
Equity is, not to grbnt receivers in the cases in which they are granted in 
Ireland ? — There is no doubt in the world that the practice is more limited 
in England. 

4221. And yet public credit is not damaged by that practice? — I do not 
think that they are at all so fond of borrowing as they are in Ireland, and 
their necessities are not at all the same; the social position is different. 

4222. Is not a vicious pi’actice or a vicious law likelv to eng-ender bad habits ? 
—No doubt. 

4223. "Will you state to the Committee distinctly the damage that would 
be done to credit by saying to a mortgagee, or a judgment creditor registered 
as a mortgagee, who has at present the right to have a receiver, “ Enforce 
your remedy as quickly as you please, but we will not give you a receiver pending 
your proceedings to a sale ’? — If the parly was assured of an early sale, I do 
not know that it would be any damage. 

4224. Master Murphy explained his evidence to us, that under the 15th 
section, in a common mortgage case, he can give a sale, I think he said, within 
nine months ? — In many cases I have sold within nine months myself. 

4225. What is the beneficial object of appointing a receiver pending a pro- 
ceeding that may end by a sale in nine months ? — I do not think that those 
"ere at all ordinary cases, in which you could sell within nine or 12 montlis 
either. I think in the majority of cases where you had to investigate the title, 
you would find it a considerably longer time; and I think that merely making 
^ aw, based upon those simple cases, would not be a legitimate mode with 
respect to the whole country. 

4226. Chairman.'] You are aware that, according to the pre.sent state of the 
a judgment is a security upon which money is largely obtained in Ireland ? 



-And is not credit more readily obtained by the judgment debtor, from 
0 aeiliiy that the creditor has under that judgment of receiving the Interest' 
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A. Lyle, Esq. 
22 May 185c. 



Printed image digitised by the University of Southampton Library Digitisation Unit 




A. Lt/le, 

£2 ^iay 1856. 



334 MINUTES OF EVIDENCE tahen before SELECT COMMITTEE 

upon Ills demand by the appointment of a receiver, than if it is withheld - Cer 

tainly, and by reason of liis being subject to less costs in taking the security 

4228. Mr. De Fcrc-] Does not an}’ system which tends to deteriorate the 
value of land also tend to affect credit, tlte credit being based upon the land 

If it is so, I take it that it would, hut I do not sec exactly how they are so iicme- 
diately connected. 

4229. If the present receiver system has a tendency to deteriorate the value of 
land, it must have a tendency to affect credit r — I lake it that it would. 

4230. Mr. Whiieside.'] While this Act of ihe 12 & 13 Viet. c. 95, was in 
force in Ireland, was public credit affected by the existence of that law, to vour 
knowledge r — I cannot give an answer to that question ; I do not know that it was 

4231. And, in fact, it was not directly repealed as to the amount of is’ok' 
but indirectly by the effect of that clause of the Judgment Mortgage Act, to which 
I have drawn your attention ? — Yes. 

4232. Have you read the Receiver Bill ? — Yes. 

4233. Do you see any objection to the repeal of the old Irish Act, that aave a 
receiver where there was no sale prayed r— No ; I always thovsght it would be 
most desirable to repeal an Act that enabled a oiortgagee to <»et a receiver at 
once who did not pray a sale. 

4234. Do you see any objection to the clause providing that a sale should be 
ordered with a view I0 avoid the appointment of a receiver at as early a siao-e 
as possible? — I think that most desirable. 

4235. Do you see any objection to the clause granting power to the court to 
refuse a receiver where less than a year’s interest is due. and where, as it is 
expressed, the applicant is not likely to derive any benefit from the appoimmeot 
of that receiver r — I see no objection to the principle of that. 

4236. Do jou approve of it?— Certainly. 

4237. What do you say to a receiver not being appointed except where the 
property is 200 i. rental, except in the cases excepted r— I do not approve of 
that; 1 agree in the limit I have mentioned, that is, that the court .shall not 
grant il m cases where they are satisfied that it will not be for the benefit of the 
creditor, but merely for the benefit of the solicitor. 

423b, Sir E. Perry^ If the C ourt had the power of appointing a receiver 
where the ends of justice required it, would not that be effectual in the case 
where the rental is only 200 i. a year. If the inquiry before the Judge is so 
complicated that it is likely to la.st some years, would not the appointment of a 
receiver be called for to promote the ends of justice ? — No doubt. 

4239 ; Would not a clause skilfully framed, give the Judne the power to do 

justice in that pmiiculai-case?— I think it would. 

4240. Mr. Whiteside.^ Have you read the proviso in clause .5 ? — Yes. 

objection to fixing the appointment of a receiver at 200/. 
rental, subject to the conditions specified in that clause. If it be necessary, it 
would be better to put him into possession himself, and make him account as 
mortEagee in possession f-With respect to proviso No. 1, 1 do not see how it is 
possible that a Judge can act upon it, I do not understand the clause, “ provided 
nevertheless, that before such order shall he made, it shall he shown to the Court 
or J udge that the same will not operate unjustly to any other incumbrancer whose 
incumbrance shall be duly registered.” 

4242. You were the remembrancer of the Court of Exchequer r— I was. 

4243. Ihere was a geutleman appointed to assist you, Mr. Hamilton ?— I was 
at hrst second remembrancer; on Mr. Blake’s retirement, I was made chief 
Cour^ cancer, an Mr. Hamilton was then made second remembrancer of the 

ahout'iv«,°yeare’^ office ?— My impression is that it was 

424.5. Then his office was abolished ?— Yes 

Tot' W ‘'f® --Yes, he was a patent officer. 

4247. Was Mr. Cavaw 0 Dwyer’s office abolished ?— Yes. 

Tt *'■ '‘f" ^-Yes ; his was a patent office also. 

3,000? a rear '* 

ol’ ell those salaries thrown r— Upon the Suitors’ Fee 

o'urofiVcLthdSF^^^^^ 

‘ 4251. Wlieii 
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4251. When you were remembrnncer, did you yourself tax the costs, or were 
they taxed under your superintendence r —Yes, up to'the time of Mr. Hamilton’s 

appointment. 

4252. Yon taxed the costs of the Equity Exchequer } — Yes. 

4253. Afterwards there was an office appointed for that purpose, and the 
taxation was transferred to that office? — No ; Mr. Hamilton had tlie taxation of 



me costs. 

4254. And after the abolition of ilje Excliequer, the taxation went over to the 
taxio<T-mastcr of the Court of Cliaucery ?— Yes. 

4255. Has not the fact of the arrear being transferred to that court clogged it 
ever since?— So I have heard. 

4256. What other duties have you to discharge besides the duties of Receiver 

Master? — I audit and pass all the accounts of the county treasurers in Ireland; they 
are declared by me twice a year, namely, after every assizes ; the money accounted 
for in that way last year was j, 093, 410?. 8^. Under the Act 7 & S Viet, 
c. 106, the accounts of the Finance Committee of the County of Dublin, are also 
audited and declared by me, a separate debit and credit account being kept for 
every barony ; the amount for the year 18.5.5 being 37,383 I 5s. 4d. The claims 
of the Crown against counties in Ireland have also to be investigated and reported 
upon by me, under the Act 2 & 3 Viet. c. 50 ; the Treasury have also the power 
of referring to me the audit of any accounts with respect to monies the Crown 
is concerned in. The accounts of the Commissioners of Charitable Donations and 
Bequests in Ireland are also audited iu my office under the Act of 7 & 8 Viet, 
c. 97; and the number of those accounts audited in the year 185.5, 306; and 

the amount 220,733 /. 4^- ^ The accounts of the collector-general of rates in 
the city of Dublin, under the Act 1 2 & 1 3 Vici. c. 91, are audited and declared in 
my office. The amount of those accounts for the year 1855 was 278,914?. os. $d., 
The accounts of receivers under tiie court at present iu ray office, appointed since 
1850, amount to 307,509?. rcnUvl. The total amount of the money accounted 
for under the above accounts iu my office is 1,937,949/. every year, and that 
with the accounts of the old receivers under the Court of Exchequer, makes the 
amount audited in my office every year upwards of 2,000,000 1. 

4257. If double the number of receivers in the Court of Chancery were put 
under y'our charge, would you be competent to perform the labour without con- 
siderable assistance? — Most certainly not. 1 should require a much more 
extensive staff than I have at present. I think that a person at the head of an 
office of that kind having a sufficient staff under him cosild probably control the 
audit and do the duty of the office, but I should require a very considerably 
larger staff than I have at present. 

4258. Generally speaking, docs that Receiver Bill of mine meet your approba- 
tion ; is it an improvement on the present system?— I think that the principal 
objection to that Receiver Bill of yours is, tliat it provides for a great number of 
things that are unnecessary, because it is the present law, under orders of the 
Court. The late orders of the Court have anticipated very much the provisions 
of your Bill. 

4259. But you cannot make a lease for a tenant for seven years or fourteen 
years certain ?— Certainly not ; and one part of my former evidence is, that if I 
could I w'ould not. ' 



4260. Did you, when you were Master, sell estates? — Constantly, both while 
I was remembrancer, and afterwards. 

4261. And did all the Masters of the Court investigate titles, and sell estates, 
and distribute the proceeds, and do they do so still ? — Yes, constantly. 

4262. Sir J. Graham.'] Could you band in to the Committee a copy of Mr. 
V^hiteside’s Receiver Bill, marking the clauses which you think are not requisite 
on account of existing orders of the Court? — I have a Bill marked at present, 
and against a great number of the clauses I have written, “ This is done 
already.” 

4‘'^63. Can vou put in a copy so marked ? — Certainly. The course of pi actice 
at present in my office of geiting district receivers is very much impeded by the 
law as it at present exists with respect to recognizances. Under one of the rules 
of the Court I am directed to consolidate receivers, and to appoint one man m a 
district over all the properties in tliat district, and the mam difficulty that I have 
in that is the necessity of his giving security by recognizance. 

4264. Having heard what Mr. Malins says, are you not at all shaken as to the 
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A. Lyle, Esq. policy of keeping up the receivers to the full extent in Ireland ? — I never had a 
— ■ doubt that it was the most desirable thing in the world to reduce them. I aif 

Si May 1856. perfectly persuaded that it is a most mischievous thing. 

4265. You agree with Mr. Brewster that the state of credit in Ireland, and the 
peculiar circumstances, altogether negative the practice in this country ; are vo 
really strongly of that opinion after all that you have heard ? — I do not mean to 
say that; it is a matter of opinion. 

4266. Mr. Whitesule.] The adopting a rental of aool. a year would reduce ibe 
number of receivers materially * — Yes, it would reduce them very much. I have 
given a table in my former evidence, which shows that. 

4267. According to your general opinion and experience, would the refusal to 

appoint a receiver, except ovej- a rental of 200 1 . a year, have the effect of reducin» 
the number of receivers to a very great extent?— No question about it, to a very 
large extent. ^ 



[The Witness delivered in the following Return .•] 
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33, Da*rson-.street, Dublin, 1 

I May 1856. j' Hardy if Tovmsend, laind Ajeni*- 



R. MaUns, Esq., 
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Richard Malim, Esq., a Member of The House ; Examined. 

4268. Chairman.] YOU are a Member of the English Bar 5-1 am 
42bg. And one of Her Majesty’s Counsel r— Yes. 

4270. You are e.xtensirely engaged in praclice in the Court of Chancery in 
t.us country ? — I am, and have been so for some years 

4271 Will you be good enough to state generally to the Committee the cases 
Pno i t law and practice of the Court of Chancery in 

tn land, that court will appoint a receiver over lands at the instance of a person 
the position of creditor or incumbrancer?— That would depend, a good deal, 
upon parlicnlar circumstances ; hut the general rule would be, that over lands, 
upoii the instance of a creditor, it would only he done where it is pretty apparent 
ttatt.ie personal estate is insufficient to pay the debts, and that the real estate 
must ul imately he resorted to. In a creditor’s suit, or an administrator’s suit, 
llie court would lake possession of the estate; that is, by appointing a receiver; 

but 
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tat it would only do so where it wa.s apparent that it would be necessary to have 

recourse to the land. ^ 

4272. I now refer to tlie instance of a judgment operating as a charge upon 

land under the statute passed m the first year of the Queen. Suppose the cLe 
of a judgment creditor instituting a suit to enforce an equitable lien which he has 
umler that Act, against Ills immediate debtor, would the Court, in such a ca.se’ 
give iiim a receiver ?— Not as a matter of course. The ordinary course would be 
5 decree for a sale. A judgment creditor, having a lien upon 'the estate, would 
file a bill for the sale ot the estate, or a sufficient portion of it to satisfy hi= 
charge. If it was apparent to the Court tiiat the sale of the corpus would not 
he suliicient, but that there would probably be a deficiency, it would immediately 
take possession of the rents and profits for the benefit of the creditor. ’ 

4273. In the case which I have put of a judgment creditor, suppose that there 

was an arrear of interest due to him upon his judgment, would that at all operale 
in influencing the discretion of the Court as to the appointment of a receiver? 
—That would depend upon his own conduct. If it arose from ne«licrence it 
it would not influence the Court; but if the arrear of interest existed °in“spite’ of 
him, and the Court saw that it was necessary to protect him by takinv possession 
of the estate, then a receiver nould be appointed. ” ^ 

4274. In those cases of suits by creditors, the Court exercises a discretion as to 
the appointment of a receiver; that discretion being regulated by what is likely to 
be the ultimate event? — Certainly. You are always obliged, in the Court of 
Chancery, to show a proper case for the appointment of a receiver. 

4275. Bven since the passing of 1 & 2 Viet. c. no?— Yes, unless the circum- 
stances occur wbicli I have stated, namely, that there is a debt unsatisfied, the 
creditor being unable to obtain satisfaction, and it is apparent to the Court upon 
the evidence that the corpus of the estate, when converted, will not be sufficient 
to satisfy tbe creciitors. 

4276. Turning to a case indepeticlenf, of the lien created by chat statute of 
Victoria for a judgment creditor, do the Court, in any other instance, appoint a 
receiver at the suit of a judgment creditor against his debtor ?— In order to 
appoint a receiver, the person making the application must have a charge upon 
the estate. We do not grant a receiver upon the application of a legal mort- 
gagee, because he lias the power of entering into possession. If the mortgagor 
will not acquiesce in his taking possession, he can enforce it by an ejectment, by 
virtue ot his legal estate j therefore it is a universal rule never to appoint a 
receiver upon the application of a legal mortgagee. 

4277. \on mean, of course, in the case of suits instituted to foreclose a legal 
mortgage? — In a suit instituted in any shape whatever. 

4278; Sir /. G 7 'a/um.'] Is it not usual now, on the part of insurance companies 
in lending money upon mortgage, to have a judgment? — I should say not. It is 
about 13 years since I ceased to j)ractise as a conveyancer, and I am not aware 
that any new practice has grown up ; but in my days, and I think it is very much 
the same now, no mortgagee having an adequate security would consent to a jiidg- 
went; the judgment would only give him a general lien upon the estate, while 
the mortgage conveys an express lien. 

4279* C/mii'man.'] In addition to the mortgage security giving an express 
•hen, the Right Honourable Baronet meant that the party insisted also upon a 
judgment, which gave him a general lien uoon the mortgage ? — That is not the 
general rule. 

4280. Mr. Ellice.'} Is not it a common practice to have a mortgage on one 
estate of a person intending to borrow money, which is not to extend over his 
pneral property r — Certainly. A gentleman has an estate in Middlesex, which 
he mortgages, and does not intend to mortgage his Surrey estate, and therefore no 
prudent man borrowing upon mortgage could be advised to take a judgment, 
making a charge upon all tlie land that he has or may have. 

4281. Chairman.} In tlie case of suits, of which we have been speaking, insti- 
uted by a mortgagee to foreclose ; in this country the mortgagee does not pray, 
uor does the Court give liim, a sale of the estate? — We had no power in this 
country to sell an estate at tbe suit of a mortgagee until 1852. The practice was, 
cvei since I was called to the Bar, in taking mortgages, to take a power of sale in 

e mortgage deed ; every prudent and well-advised mortgagee took a power of 

Cj but it he omitted to do so, then he could not obtain a sale, he must depend 
hi.s right of foreclosure, till those very important, Acts which were brought 

^• 34 - U u in 
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in by Lord St. Leonards in 1S53. Now tbe Court has a discretion, in every case 
of mortgage, either to give a decree of foreclosure, or a decree for sale, and in 
many instances in which I have been counsel, and it is the constant practice aben 
there is a foreclosure suit, and it appears for the benefit of the parties, eitiier that 
the property is mortgaged so near to its value, or from any other circumstances 
that ultimately a sale must take place, the Court exercises its discretion byinakine 
an irainedate order for sale. ° 

4282. Taking cases occurring before the Act of 1852, and assuming no power of 
sale in the mortgage, the mortgagee could not have a sale ? — Not a morto-atree 
with a conveyance; he must depend upon his deed with but an eqiiitulile mort- 
gagee; that is, a man depending upon the mere deposit of the title-ileeds was in 
a better condition. 

42S3. Before tbe Act of 1852 was passed, what the Court did for the leoal 
mortgagee was to give liim the estate by a foreclosure decree? — Yes* afore- 
closure decree is merely in substance this : The moi tgagee being the plaintiff 
and the mortgagor being the defendant, assuming tliat there is only one morU 
giigee and one mortgagor, lliough there are very often many, it is in effect an 
order, that if the mortgagor does not pay the mortgagee’s principal, interest and 
costs, including the costs of the suit, he stands debaried of his riglit of redemption 
and from tliat time, the estate is absolutely the mortgagee’s; except in certain 
cases, the decree being made absolute, it becomes the absolute estate of the 
mortgagee. 

4284. In such cases the Court do not give the mortgagee a receiver, because 
he might go into possession, his suit being to deliver the estate to him as his 
estate ? — Certainly. 

4285. Supposing iti such a case; before 1852, the mortgagee had not a lecfal 
estate, and he could not go into possession by reason of certain circumstances, 
would the Court have appointed a receiver ?— In every case where the interest is 
in arrear, the second mortgagee may fde a bill for the appointment of a receiver, 
because he has not the power of taking possession, not having a legal estate* 
but in such a case the receiver would be appointed subject to the first mort- 
gagee. 



4286. Since 1852, in a suit instituted by the mortgagee, will theCourtof 
Chancery in England afipoint a receiver unless it is ap[)arent from the evidence 
before it that it is necessary for the security of the parties r— Not unless it is 
necessary; if the interest is in arrear, and the mortgagee has been unable to 
obtain his interest by the exercise of ordinary diligence, in that case the Court 
will protect him in the appointment of a receiver. 

4287. Suppose a mortgagee came into the Court of Chancery, saying, “There 
is an arrear of two years’ interest due to me which I cannot get, and I seek a 
receiver,” would the Court in such a case a[ipoint a receiver?— I think they would 
at once. If the property was necessarily sold, the proceedings in Chancery now 
are so rapid in all branches of it, the Court would say the property will so soon 
be sold and converted into money, that it is. not worth while to go to the expense 
of appointing a receiver. If the estate was of considerable value, and the mort- 
gage-money small in comparison, and yet the mortgagor, from bad mana-'ement, 
did not keep the interest down, a receiver would be appointed; if tbe p7o|)eriy 
was mortgaged nearly to its value, the Court would make an immediate order for sale, 
and in the course of a very tew months it would all be turned into money, except 
m extiaordinaiy circumstances. The whole thing would be in money in a very 
short time, and no receiver would be appointed; but in ihe first case a receiver 
would be appointed, and there would be no order for a sale. 

428,8. Sir M. Po'ry.'] A small creditor could get a receiver with greater facility 
than a larger one -—Yes, certainly. A man is generally very well satisfied if he 
gets ms interest kept down ; if the interest of the mortgage is regularly paid, tbft 
man does not want the estate to be sold. 

4289-. Chairman^]. Is tbe Court guided by the amount of the plaintiff’s de- 
mand only, or does it take into account, if brouglit before it, the other charges upon 
the estate ?-In. a foreclosure suit everybody is.foreclosed ; therefore he brings all 

tlwse who are behind him, and that would depend a good deal upon the conduct 

of the detendants. If the defendants said, » We are satisfied,” and there was only 
toe plaintiff to be satisfied, they would put the defendants upon the terms of 
keeping the interest down; but the Court, as a general rule, never appoints a 
leceiver except m a case of actual necessity, where the ends. of justice require it; 

it 
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it is slow to do so. In tlic case of trustees it never will interfere with a trustee Jt. Malim. Esq., 

receiving the rents, unless there has been inisconduct or insolvency, or it sees that ®np. 

the trust property is unsafe ; there must m every case be some particular reason 

to induce the Court to take possession of the property from the parties. *^5^. 

4290. The Court of Clmueery in this country, in the appointment of receivers, 

regulates the appointmetit by the exercise of a wise discretion, having regard to 
the circumstances of the particular case? — I think so; and I think that the dis- 
cretion is very wisely exercised. 1 have sometime.5 seen cases where the Court 

has been rather too slow to appoint a receiver, but 1 have seldom seen a case in 

which there has been too much haste. 

4291. If it appears to the Court tliat i>y the appointment of a receiver the 

creditor is not likely to derive benefit, the Court will not appoint a receiver r 

Certainly not. 

4292. A jiulgment creditor in theory in this country may have a receiver 

In that particular case which I have pointed out, where he has a lien upon the 
estate, ami has not been alile to obtain his interest, and comes for a sale, and 
the Court sees that the corpus of the estate is not suihcient, a receiver would 
be appointed. 

4293. In theory they may have a receiver, but the right is linnted by a discre- 
tionary power in the Court? — Quite so. If you look to the wording of the 
1 & 2 Viet., the Act for the abolition of arrest on mesne process, the judgment 
there is made a lien upon land, just as if the judgment debtor bad charged it by 
writing under his hand. The consequence is, that the judgment creditor is an 
equitable mortgagee ; he is just in the same position as a person having a mere 
charge. 

4294. You say that the Court is very unwilling to appoint a receiver ? — I think 
that the natural leaning is against the appointment of a receiver. The plaintiff 
who asks for the appointment of a receiver must prove some of those cases, or 
others showing the necessity for it. 

4295. I presume that that unwillingness to appoint receivers springs both from 
the expense entailed by the appointment, ami from its leading to a defective 
management of the estate ? — No ; tlieie is a great expense, because every receiver 
has to be paid a commission ; the accounts liavc to be passed ; those are material 
considerations ; and there is also the consideration of the reluctance to interfere 
with the possession of property by the real owner of it, unless there is a necessity ; 
and it is a very common practice in the Court of Chancery that there are 
persons before the Court interested in an estate, and some say “ we have con- 
fidence that they will deal with the rents properly,” and others not. In that 
case it is not uncommon to appoint some of the parties beneficially interested as 
receiver, without salary ; sometimes with security without salary, and sometimes 
without security with salary. 

4296. Some person is selected who has a large interest, and who is perfectly 
solvent ? — Yes ; of course no person would be appointed unless he was perfectly 
solvent. 

4297. When a receiver is appointed, you mentioned that he gives security? 

— Yes. 

4298. How does he enter into that security? — It is a recognizance with 
sureties. 

4299. Is the law of this country tlie same as the law of Ireland, that a recogni- 
zance when iurolled binds all the lands of the party ? — Yes ; it is one of the most 
stringent securities a man can give. 

4300. It would bind all his real estate which he then had, or might thereafter 
acquire ? — Certainly ; there is no great danger in it, because the accounts having 
to he passed every half-year, the utmost risk that you run is the loss of a half- 
year's rent. 

430t- And there is very little risk if a party interested is appointed ?~Yes ; 
the rule of the Court being, that the receiver must pass his accounts every half- 
year ; if that is properly enforced, there is very little risk ; I have known instances 
where parties have allowed a receiver to go on year after year without calling him 
to an account, and then a large balance is found in his hand, and he cannot pay, 
and the sureties are called upon, and infinite distress has arisen out of that; hut 
the Court will not allow tlie parties novr to neglect their own interests ; if they 
do uot take the proper steps in the cause, they are summoned before the Judge’s 
chief clerk to know why they do not do so. 

0.34. ‘ u u 2 43^2. The 
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4302. The Court will not allow the system of having a great arrear of causes 
in which the parties W’ill not stir ? — No. Nothing can be more detrimental to 
the interests of the suitors and the public generally than a great delay in the 
administration of justice. I have had occasion in evidence lately before the 
Appellate Jurisdiction Committee of the House of Lords to enforce that with 
regard to the great evil that has arisen in hearing appeals before the House of 
Lords. 

4303. Is this discretion conferred upon the Court of Ciiancery by statute 
or is it inherent in the Court ? — It is inherent in the Court ; it is part of its 
principles and practice. 

4304. Is half-yearly accounting the practice iii England? — Yes. 

4305. Does not that involve considerable expense? — No ; I am told that they 
may he passed for 135. 46?. I believe the accounts are passed for 135. 

43(hi. That would not involve the preparation of the account? — It is the 
receive r’s duty ; he is bound to keep his account. I will assume that the receiver 
U remunerated; the remuneration depends upon circumstances; the ordinarv 
lule is five per cent. 

4307. Mr. De Vei’e^ It is considered part of bis duty as receiver to keep his 
accounts in a manner in which they are always intelligible? — Most undoubtedly. 
He says, These are my receipts and payments, and tlie balance in my hands is so 
much. 

4308. Chairman.'] Does he pay out of his poundage the expense of employing 
a solicitor to prepare and pass an account for him?— I think so, but the parties 
to the cause would do it for him. 

4309. Mr. H. Herbert.] Must he necessarily pass his account through the 
medium of a solicitor ?— It is liis duty to take it in every half year and pass it. 

4310. Chairman.] Would an account be received in the chief clerk’s office 
unless it was brought in by a solicitor ? — I do not see any occasion why he sbculd 
employ n solicitor. Supposing A. B. is appointed the receiver of an estate, it is 
his duty every half year to pass his account upon a common summons ; he goes 
before the chief clerk and does it, and swears to the truth of it ; it must he done 
in the presence of the parties. 

431 1. Suppose the case of an annuity charged upon lands in this country, the 
amiuitant would have a right to go into [)osscssion if that annuity was in 
arrear -—Then the Court would have a right to restrain him. If he has no right 
of distress in the terms to secure it, no legal estate, and is therefore, in fact, 
without remedy, except by the consent of tlie party who granted the annuity, and 
his annuity is in arrear, then the Court would grant a receiver upon his appli- 
cation. 



4312. Ihe Court would perhaps go further, because the annuity creditor would 
have no right to sell, .and his only reniedy would be by a receiver? — Yes j but the 
case of an annuitant not having the power of selling the property vvould be a 
.“'tronger case than that of a receiver for a mort'^ai^ee. 

43 L 3 ' Independently of the cases of suits instituted by individual creditors, if 
what IS called an administration suit is instituted, in which all the personalty 
must be admmistered, and the realty sold, the Court at once appoints a receiver’? 

res ; It there js an executor or an administrator properly discharging his 
duty, he is the defendant of the c-editor’s suit, and the Court would not lake the 
management of the property out of his hands. 

4314. In the ca^ of a real estate, supposing there was no person but the heir 
a aw , wou d t le Court leave him in possession ? — It depends entirely uuon cir- 
cumstiinces. If it is apparent tliat the estate must be suld, and the heir has no 
inteiest m it, then the Court would appoint a receiver. 

43 ■ 5 - Ate there any other cases in which the Court appoints a receiver, save 
the ca.ses of suits instituted by creditors, incumbrancers, or administration suits?— 
] should think that that would embrace the great miinber of cases. 

431b. Has an owner of tithes any riuht to a receiver in Eugland similar to the 
iigh in Ireland by a tithe rentdiarge ?— I should think that lie bas; but there 
would be scarcely a necessity for that, because under the Tithe Commutation Act 
every hnmei is bomid to pay the amount of his commutation. 

■ 1 ?' V 1 i ■ I® ®"y law or practice in the Court of Chancery 

in iogland iihich will enable a legal mortgagee, who does not pray a sale, and 
who has nearly i8 months interest due to him, to apply to the Court to get a 
receiver, and keep a receiver in existence for the sole purpose of paying him Jiis 

iofertst?-^ 
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interest?— I should say certainly not; in the case of a legal morto-aoee a bill 
filed for the appointment of a receiver would be distni.ssed with costs; but if 
he is an equitable mortgagee, that is, a second mortgagee, and his interest is 
not kept down, on a bill being filed the mortgagor appears in Court and says 
I will keep the interest down, and the Court would not appoint a receiver even 
in that case. The course lyotild be this: if I were in the case, I must give 
notice of motion, and then the counsel on the other side appears on behalf 
of the mortgagor, and says, there is an arrear of interest, and I will pay it 
within such a time, and will keep down the interest. The motion would stand 
over, and the Court would never for an instant entertain the idea of appointinv a 
receiver. ® 

43 1 S. The Court of Chancery in England will not undertake the difficult task 
of managing estates for parties as their agents, to receive the rents for them J— 
It is no part of the business of the Court of Chancery in England to manage 
the estates of parties who are capable of managing them themselves, and wiio 
have the power to do so ; tlio principle of the Court of Chancery in England is 
to lielp only those who require help. 

4319. In a case wliere a party prays a sale, and can have a sale on a mort- 
gage, or any other security entitling him to a sale within the period of twelve 
months, woultl the Court be slow or eager to appoint a receiver?— I think the 
Court in that case would not appoint a receiver unless it saw that the parties 
were entirely unworthy of trust, and could not be permitted to receive even a 
halt years rent; but even in tiiat ca.se they would put the mortgagor uoon an 
underbaking to receive the rents, and pay them into the Court, they would do 
anything to avoid the expense and inconvenience of a receiver. 

4320. With reference to judgments the Act of Parliament .made a jud«iuent an 

equitable lien upon the debtor? — ^Yes. ” 

432 _i. And it gave a judgment creditor a right to come info equity and enforce 
a sale? — Yes. 

4322. Would be as a matter of ootirsc, bv merely asking fur it alter be had 
bled his bill, get a receiver ?— I think not;* what lie would get as a matter of 
course, would be a decree for a sale of a sufficient portion of hLs estate to 
pay him, but he would not obtain a receiver unless the interest were considerably 
in anear, and he, by tlic exercise of reiusonabie dilio'ence, hud not been able to 
obtain it. Suppose a n»an is a jiidginent creditor for .5,000/., and five years’ 
arrears of interest, and Lc files a bill for an estate worth 20,000/,, and the Court 
sees that there is an estate worth 20,000 /. over and above all the chari»es upon it, 
the Court in that case would not appoint u receiver, but would say, “ You have 
lain by and allowed your interest to get in arrear ; you have a lien upon the estate 
abundantly sufficient to pay you, and we will put the machinery in work that will 
pay you in a sufficiently reatonable time.” 

4323* -And in certain other cases the Court has been in tlie habit of putting 
into pusscssinn a person that could be confided in, to receive the rents, but 
the costs and poundage, and the unpleasantness attendant upon 
the office of a receiver ? — Whenever the parties desire that it should be done, and 
ffie Court sees that it can be done with safety to the parties interested, it will 

4324. Did you ever Itnow a receiver appointed with all the njachinery of the 
Court o{ Chancery to recover 25 1 . ? — No ; and 1 do not think I ever shad. 

4325. Sir J. Gy'aham.'] Would the rule which prevails in Kngland, of pre- 
eiimg sales to the afjpnintment of a receiver, apply d fortiori to Ireland, where 
here is a peculiar facility fur tlie sale of encumbered estates wiili a parliamentary 

^ would. I do not think that there is greater facility for 

^uing in Ireland, except the circumstance of the parliamentary title; that is the 
difference. 

4326. If you were told, that since the Encumbered Estates Act came into 
oper.iii(,n in Ireland, 1 8,000,000 /. wortli of encumbered property has been sold, 
and that there are still 1,500 receivers in Ireland, would not those two facts, 
aten together, lead you to the conclusion that there is something vicious in the 

slate ol the law with respect to receivers? — I should say excessively ; I cannot 
conceive anything more mischievous to the interests of society tlian such a state of 

4327. And each receiver finding security and recognizances affecliug land r — I 

®'34- u u 3 should 
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ij. .¥c;:hj, Esq., should say that it would be difficult to conceive of a state of things n;or 
M.p. prejudicial to tlie interests of society, 

4328. T[;e effect of the sale of encumbered estates being very much defeated by 

22 May 1836. operation of those receivers and recognizances r — Yes. 

4329. It would appear to you, therefore, that the remedy hitherto applied of 
the facility of the sales of encumbered property with a parliamentary title was 
insufficient while the law of receivers remained untouched ? — I should 'think so. 

4330. Mr. Whiteside.] Would your opinion be less decisive if you were 
informed that a sale could he hud in the Court of Chancery in certiiin cases, under 
Sir John Romiily’s Act, within nine or twelve months ? — From what I have 
already said, it must be apparent that I entirely approve of the practice of the 
Court of Chancery in England in being .slow to appoint receivers, and what I have 
already said has shown that in such a case as th.it; the Court would not appoint 
a receiver. 

4331. And your opinion would be, that the object of all rational legislation 
should be to facilitate a sale, and refuse to appoint a receiver under the Court of 
Chancery, unless where justice requires it? — I cerf.ainl_v think so. 

4332. Sir J. Graham^ You would incline to give every facility to a sale in 
preterence to retarding a sale and appointing a receiver r — Certainly ; when 
this state of things exists, that a man who has a mortgage debt cannot keep down 
his interest, and is unable to pay the principal upon being demanded, I believe it 
will be found generally, that the period of sale has arrived, and the sooner you 
sell the better for him and everybody else. 

4333. If you were told that the circumstances of Ireland were peculiar in this 
re^pect, that the personalty is to a small amount, and not given generally as a 
security, but that land is the general security, and upon land therefore credit 
?nainly rests for advances, you would still be of opinion that that state of affeirs 
would not vary the general rule, but you would be favourable upon the whole to 
giving facilities of sale rather than the power of receiving rents ? — Yes ; it would 
be an additional reason. 

4334- And you think that the credit is unsound which rests upon that system 
of receivers, as contrasted with a facility of sale ? — I should say so. The expense 
of a receiver must always be C(msiderable. If a man has to bear the expense of 
a mortgage debt, which is ordinarily five per cent,, and has in addition to that to 
bear the expense of a receiver, it is obvious that ruin must come ; therefore it is 
that I say that when u man cannot pay his interest, and within a reasonable period 
after demand cannot either pay or find some person to pay the mortgage debt 
Jur him, I think tlie period of sale has arrived for his interest and for the interest 
of society. 

4335- Chab-man.] Where a suit is instituted for a sale, and the fund is likely 
to be a deficient one, the Court takes some means to secure the intermediate rents 
for the creditor ? — Certainly ; whenever it is apparent to the Court that the fund is 
an insufficient one, either for the mortgagee or the general creditor, or a specific 
creditor, it will either, by the. appointment of a receiver, or by an undertaking of 
the parly, or some other means, prevent the property getting into the possession of 
the person who is the nominal but not the real owner. 

4336- from your extensive knowledge of the proceedings in the Court of 
Chance.’}', will you state whether the operation of the Act of 1 852, which was 
brought in by Lord St. Leonards, has been very beneficial ? — In my opinion, and 

I have expressed that opinion before in the House of Commons, and I stated it 
ilie other day in a Committee of the House of Lords, and 1 express it here now, I 
do not believe that any Acts of Parliament are of greater benefit to the British 
public than those Acts ot 1852. 1 have been a practitioner in that Court for some 
years, and I have stated publicly in the House of Commons, that in mv opinion the 
practice of the Court of Chancery before 1852 was a disgrace to 'any civilised 
society, and is now highly creditable. I believe, upon the whole, the system pre- 
vailing in the Court of Chancery now is rapid, it is inexpensive, it is mild and 
considerate. 

4337- Sir J. Graham.'] Danger was always anticipated, and some apprehension 
was felt tliat the enlarged functions of the first clerks of the judges would lead to 
the vicious practice of the Masters before they were abolished ; Is that apprehen- 
sion groundless r — 1 think entirely groundless. 

433®* You are well satisfied ? — Quite ; because there is this marked difference : 

II ben causes were heard before 1 852, 1 have been surprised at the course that was 

taken. 
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taken. In argniii" a case before tlie Lord Chancellor on the firsf: day of Easter 
Term, tlie 15th of April last, I had occasion to point out to his Lordship that this 
was a case illustrating the lamentable practice of the Court ol‘ Chancery only in 
1850 or 1851, I am not quite certain which, in which, in the administration of an 
estate, the testator had left two sons and a dungliter; tire daughter was iny client. 
The two sons were dead, and the daughter survived. There was a reference to the 
Master to ascertain who were the next of kin of that testator living at the time of 
his death, which involved a great expense, although, as I staled to the Lord 
Chancellor, that we all knew as well tliat he had left two sons and a daughter, who 
were his sole next of kin, a.s that I now addressing you know that you are Lord 
High Chancellor of Eiiglan<i, and yet the practice was to refer it to the Master at 
Soulliarnpton-row, to inquire what wc all knew, who was the descendant of this 
man. 

433p. Judging from your experience in England, you would say that it is sound 
policy to abolish a system in Ireland of reference to the Masters, and even to 
abolish the office of Master altogether, and give to tiie judges chief clerks nomi- 
nated by themselves ? - Most undoubtedly. 

4340. What would you say to appointing jud-res and leaving it to the Executive 
Government to nominate the chief clerks and the staif ?— I should say certainly, 
that it would be most objectionable; it miglit work, but there would be great 
danger of it not working. When the reference was made to the Master’s office 
in Linculn’s Inn, a decree was drawn up referring it lo the Master to do so-and- 
so, and the judge lost sight of it entirely until it came back some years afterwards, 
when everytiiing relating to it was forgotten, whereas now the reference is to the 
judge himself in chambers, and the chief clerks are merely his assistants, and in 
every case of difficulty they appeal to him, and he keeps the causes under his 
view, and ii is all one system like a merchant’s business; and it would be as 
objectionable therefore to force a chief clerk on a juds:e, as it would be that a 
merchant carrying on business shouki have another person appoint liis clerks. 

4341. Does your practice lead you to say iliat the operation of the Act of 1 852 
is in conlormity with the theory? — As far as my experience goes daily, I think it 
has realised almost every expeciatioa that could have been entertained with regard 
to it. 

4342. Mr. Whiteside.'] Are you aware that before the large reform in England, 
a partial refoi m was efieoted by giving original jurisdiction in certain cases to the 
Masters in Ireland? — I have heard so. 

4343* And that worked with great benefit to the suitor? — I have heard so. 

4.344- You Iiave been a conveyancer? — I was calleil to the Bar in 1830. I 
practised exclusively in chambers as a conveyancer till 1842. I then took a Court 
practice, and iu a very short time I found it necessary to give up conveyancing 
altogether. I was ap[)ointod one of Her Majesty’s Counsel in 1849, and for 
12 years 1 have had very considerable experience. 

4345- "I here exi.sts in Ireland an Act of Parliament, called the Encumbered 
Estates Court Act, which enables that court to convey or sell encumbered estates 
and to give a Parliamentary title to the purchaser? — Yes. 

4346. What would you think of the plan of making tlie Court of Chancery a 
conveyancing court for all the unencumbered property of the country, secured by 
a Parliamentary title, to be worked out by two Vice-Chancellors, who were at ilie 
same time to transact all the court business of the Court of Ch.incery, modified 
aud reformed in the manner which you yourself have pointed out ? ~I sliouid think 
It very objectionable in principle. I do not think that it would be practicable with- 
out a material increase of the staff of the Court of Chancery ; but I confess I do 
oot see the propriety of it, nor the necessity for it. There is not that difficulty in 
roa ing tides in the great majority of cases that people imagine. 

4347* Are you now speaking of England ? — Yes, I am confining my evidence 
entirely to England. 

I A^4&. Have you not had conveyances and titles in Ireland before you ? — I have 
budn^ “luny before me. For five or six years I had a great deal of Irish 

4349* Are you not aware that the law of real property is just the same in 
Ireland as in England ?-Yes. 

4350. And that many great estates in Ireland and England are held under the 
title-deeds ?— Yes. ^ 

4351. Is it a wise system of legislation, where the law of real property is the 

*^•34* u u 4 same 
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n. Mahm, Esq., game in both countries, to introduce a new system in Ireland before it has b 

made use of in England ? — I should say that it is very inexpedient to m \ ^ 

22 May 1856. distinction between the two countries. I have upon more than one occasion 
that a principle which is correct for Ireland must be so for England. 

4352. Is there not a marked difference between giving the security of a P 
liamentary title to a decree of a court of justice ordering a sale, where the c 
have a right lo sell, and making the Court of Chancery a private conveYanc^ff 
court for all private owners or alleged owners, in fee simple, when tliey choose 
call upon the Court to convey un estate for them to anybody whom they may nom° 
nate?— I think so; and I think that there is not the occasion .for it, because from 
my experience, having given opinions upon a great mimber of titles in my time 
and now being intimately conversant with the 'practice in tliese matters, I should 
say that there is not that great difiictzlty in making out titles that isVenerallv 
.supposed. In a great majority of cases the titles are very distinct and clear and 
the improved practice of the Court of Chancery has also altered that very m’udi- 
because, formerly, if a man entered into a contract to purchase an estate, anti was 
unable or unwilling to complete his contract, ho would refuse, iuid would tiierebv 
oblige the vendor to file a bill agaiast him for specific performance ; and then came 
lu alUhose miserable delays of the Court of Chancery to favour this party • but 
now, it a bilUs filed, it comes on for hearing w’iihiu six weeks; Ido not think 
it could possibly be protracted beyond two months. The court then savs, “What 
is the meaning of this ; is it a question of title ? ” 'Die purdiaser says' lie is not 
satisfied with the title. The court savs, “ What is tlie point between you r” The 
answer is, “ The vendor is not the tenant in fee-simple, he is only the tenant for 
iite. J he court .says, “ Very -well ; argue that case ; what does it depend upon 
a wih or a deed ?” The cieod is read, and the will and the case is m-gued and 
decided then aud there. We ascertain what is the (juestioii between the parties, 
and then it is decided ; or, if they are not ready, the case stands over for a few 
days, and is then decided at once. 

43.'53- Is there not a wide distinction in principle between giving a Parliiimeiuary 
decree of a court of justice, and the Court of Chancery assuming to 
itself the duty of conveying every- estate of every kind that is brought to it by 
persons who are under no difficulty or incumbrance, ami who desire merely to 
make use of the court to convey an estate to A, U, or C. ?— I think there is a 
great distinction. My present impression is, tiiat I sliould regret to see it adopted. 
I should require a great deal of evidence lo satisfy mo of the propiietv of such 



4354- Would it not be open to the perpetration of great frauds if a party 
having no liUgautH opposed to him could iicrsuadc the Vice-Chanceilor that lie 
'as le a so ute owneiywhcn he was not ? — I am unable to see how sucli a system 
ou HOI V. It a bill is filed lor the sale of an e.slate bocuuse it is mortgaged, 
p.,,7 cannot pay, ot if proceedings are taken in tile Incumba-al 

Lidaucl, which must be by the person having u charge upon the 
hut before the court all those who are known to be interested in it; 

•inri that he is seised in fee, comes to the Court of Chancery 

ni'p »h estate for me,” how is the Court of Chancerv to know who 

aie the parties interested in it? 

Is not that principle involved in the Incumbered Estates 
A.cfi M ^ House of Commons ?-Yes. 

cou^rf^f TrL/?''- ^ tiifference between the practice of the 

imnrovpilonr England, would it not be expedient to adopt any admitted 

T,V? "a country i-I should say so. certainly, 

can t ■“ SO'ckly and with ns little delay as possible ?— Yes; if it 

dee hr t e f", “■" England, that there is any prac- 

happy to adopt it ^ “oceiy m Ireland which is better than ours, we shall bs 

condemn a court in England, like tbe 
ttee do not say that; I do lot think that 

Court of ChanoB ^ country ; I think that the machinery of the 

that te want. e.rists now under the Acts of 1852, affords everything 



courferabi Estates Court did exist in England ; that is, a 

estates 3 vr, ““'"'“'•'Lv.. and give a Parliamentary title to incumbeiad 
estates, would you equally object to having that jurisdiction enlarged here bj 
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enabling tliat court to sell unincumbered estates r— Certainly, I should I was 
about to point out my reasons for considering that such a thing could not safely 
work. Suppose A. B. having an unincumbered estate desircs'^to sell it as the 
law exists at pre.sent he has no difficulty in doing so ; if he has any apprehension 
as to his title, he lias only to lay it before an experienced professional man before 
he enters into the contract, and if there arc any little errors, which are called flaws 
of title, which an unxvilling purchaser may take advantage of if so disposed, but in 
which there is no real .substance, he can provide against that by conditions ’of sale 
or special terms of contract ; he does not thereibre want the aid of a court. But 
suppose wc decide that there shall be such a court, how is it to be worked ? He 
asserts that he is seised in fee and entitled to a sale, and he asks the court to 
assist him by giving a Parliamentary title. The object of coming to the court 
would be that the purchaser should have a Parliamentary title, which would »ive 
the vendor an advantage, by greater facility of sale, and bv obtaining a better price. 
How is the court to ascertain that he is seised in fee? 'it must refer it to some 
officer to investigate the title ; it cannot be done otherwise. 

4360. Mr. Ellice.'] And it would be necessary in such a case that there should 
be some representative of dormant or contingent interests? — Yes; and how are 
you to ascertain that you have got them r 
4307. It would be very unsafe to give a Parliamentary title without ascer- 
taining that? — It appears to me that it would be the grossest infriivremcut of the 
riglits of parties. I will put a case : A. B. comes and says, “ I am 'tenant in fee, 
unincumbered, and I desire to sell my estate.” The court will not take his assertion 
that he is seised in fee. The court cannot read tlie abstract of title when sittinf^ 
to administer justice ; it may be jo pages, or it may be 500 pages. A piece of 
paper may be the abstract of an estate worth 100,000/. a year \ and it may be 
that a property worth 1,000 /. a year has a larger title. Then the title must be 
referred to the officer of the court to look into the title of A. B., and report 
whether he is seised in fee. If that officer reports that he is, mul that is a correct 
report, no injury will be done ; but suppose that the officer reports erroneously 
that he is seised in fee when he is only tenant for life, upon tlie faith of this report 
the estate is sold j the money is handed over to A. B. ; there is a Parliamentary 
title in the hands of the purchaser; A. B. has the money: where is the person to 
go to that u as entitled ? He cannot go to the land, for there is a Parliamentary 
title, and he cannot go to the money, for that is paid over. 

4362. Sut.ipose the same j)recautions were taken which are now taken in the 
Incumbered Estates Court in regard to the sale of insolvent estates, might not 
security be obtained in that event r — No, for this reason ; because in tlie Incunj- 
bered Estates Court you have the parties beneficially interested before you ; in 
the other case you have no means of calling the parties before the court, except 
upon the investigation of the title by the officer of the court. Suppose I were the 
conveyancing counsel of the Court of Chancery, here is a petition of A. B., asking 
for the sale of his estate, containing the assertion that he is seised in fee, subject 
only to certain specified incumbrances, or to no incumbrances. To ascertain that 
tact, I may iiave to read through an abstract of title of one page, or 200 pages, or 
2,000 pages, possibly; suppose I miscarry, as I may well do, because it In- 
volves difficult points of law, and cases of the construction of a will ; and suppose 
I report erroneously tljat he is seised in fee absolutely ; ail tins is decided in favour 
of A. B, in the absence of any opponent. 

43 ^ 3 * Chairman.] Supposing a petiiion for the sale of an estate to be presented 
hy a party claiming to be the owner of the estate, and he seeks the sale of his 
own estate, and says, “ I wish to sell this estate ; I am tenant in fee-simple ; I owe 
a judgment debt of 1,000 1 . ; let that be paid, and let the remainder be paid over 
tome; does tlie existence of the judgment make the slightest difference in the 
case ? — No ; the judgment creditor w’ould file his bill. 

43 b 4 - I am assuming that a person professing to be the owner presents his 
petition for a sale, and says, “ I am tenant in fee-simple, but I owe a judgment debt 
O' 1,000?.,’* would the existence of the judgaient make any difference, in your 

opimon?— I think not. 

4365* have at present existing in Ireland a tribunal selling upon the peti* 
ion or the owner, and the only thing necessary to give a jurisdiction is for the 
owner to sliow that there is an incumbrance of some sort; would it make any 
I erence, in your opinion, that that tribunal has been in existence for six 
^ 34 - . X X years 



ft. Malins, Es 

ii. p. 



22 Alay lii-f 



Printed image digitised by the University of Southampton Library Digitisation Unit 




J?. Malivs, Esq., 



22 May 1856. 



346 MINUTES OF EVIDENCE taken before SELECT COMMITTEE 

years without the error which you speak of having been committed ? — A case of a 
single occurrence must be a rare case. 

4366. Mr. Whiteside.] Does it much matter in principle whether the owner is 
the plaintiff or the defendant ? — I do not think it does. 

4367. Mr. Ellice.] Supposing it to be decided in Parliament to extend the 
right which is now possessed by incumbered proprietors to obtain a Parliamentary 
title to proprietors who are not incumbered, what securities would you suggest 
against the possibility of that Parliamentary title being given to the injury of dor- 
mant or contingent interests? — T find it difficult to suggest what the remedy 
would be; a Parliamentary title being given, you could not interfere with the pur- 
chaser; and the money being brought into the court, and handed out to the 
vendor, who may possibly have spent it, you could not resort to that; therefore 
that peril which I have stated must necessarily take place; there must be still 
this same danger ; and the difference I desire to point out is this : when you con- 
fer a Parliamentary title, you absolutely bind A. B. as the person supposed to 
sell; but in that case, in the Court of Chancery, if it turns out that he is not 
absolutely entitled, but upon his death some other person becomes entitled to 
the estate, while you sell the estate upon the faith of a private opinion, and the 
purchaser takes it upon the advice of his legal adviser, and it being advised that 
the man has an absolute estate, and it turns out that he has only a qualified estate, 
the person taking it can follow it into the hands of the purchaser ; and thus no 
injustice is done. 

4368. Chairman.] Save to the purchaser? — Yes; and that is his own fault, 
for not looking carefully into the matter ; but those cases are so very rare, because 
he is goinn to pay his money, and will take care to be very cautious. 

4369. Mr. Whiteside.] Could the Vice-Chancellors of England, in addition to 
their transacting all the business of the court, transact all the conveyancing 
business in England ? — It is out of the question. The Vice-Chancellors are muck 
more worked in England by the new system than they used to be. Before 1852, 
when I practised in the Court of Chancery, we considered, and I consider .‘till, 
that a Vice-Chancellor who sits at 10, and rises at half-past 3, and during tlje 
whole of that time is engaged in bearing light petitions, one every two or three 
minutes, undergoes great exertion of his mental faculties, and after hearing heavy 
and difficult matters, we generally consider tlmt a man’s energies are pretty well 
exhausted ; but under the new system, at least twice a week, the Vice-Chancellor 
goes into chambers after he has done his business in the court. 

4370. Would that same officer, having discharged that duty, be competent, in 
your judgment, to sit down at night, or in his vacation, and read with l)is own 
eyes abstracts of title to convey the unincumbered property of England ? — If any 
Vice-Chancellor told me that in addition to the duties which he has now to dis- 
charge, he would undertake to read any abstracts of title, I should consider that 
an indication of his insanity. 

4371. Sir E. Perry.] Suppose additional Vice-Chancellors were appointed, 
having also the general business of the Court of Chancery coming before them, 
would they be able in their own person to read those lengthy abstracts of title you 
describe ?— I should think, if you wanted to take the most foolish proceeding that 
would render four proceedings contemptible to the w’hole world, you would allow 
Vice-Chancellors to investigate titles. 

4372. Mr. Henley.] It has been suggested here that this might take place, that 
any number of Vice-Chancellors doing the ordinary judicial business during tprm 
might employ themselves during the vacation in looking over the abstracts of 
title submitted to the court for sale; what would be your opinion of sucIj a pro- 
position as that? — It could not be made by any man who had the slightest prac- 
tical acquaintance with the judicial business of this country. The labours of the 
prolessioH of the law on the part of the .Ttidges and on the part of the counsel are 
so severe while they last, from an early hour of the morning to a late hour at 
night, that, long as the vacations may appear to be (my opinion is, they are not 
one day too long), and in order that our Vice-Chancellors, the Master of tlie 
Roils, and the otlier Judges may have their mental and bodily faculties preserved 
in full vigour, without which no man can properly perform judicial duties, you 
must not overwork tliem. 

4373 - Whiteside.] Is there any branch of business that requires more 
fresliuess and strength of mind than that of reading and deciding upon difficult 
abstracts of title ?— I practised 12 years as a conveyancer, and 1 have since that 

practised 
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practised in the Court of Chancery, first for seven years as a draughtsman one of 
the most laborious occupations a man can have, as it used to be ; and I was libe- 
rated from this labour by being appointed Queen’s Counsel, who never write any- 
thing, but read opinions and argue cases ; but such is my recollection of the labour 
of perusing and advising upon abstracts of title, that if I were to be appointed 
Lord Chancellor of England, or to any judicial office whatever, and it were made 
as a condition that I should read 20 pages of abstract of title per diem, no amount 
of money and no extent of dignity would induce me to accept the office ; it would 
be ridiculous; it would be like putting the mistress of the house to be kitchen- 
maid. 

4374. Sir J. Graham?^ What would be the effect upon the mind of the Judge, 
if, instead of returning refreshed by a little leisure, he should resume his judicial 
functions wearied by perusing abstracts of title ?— My opinion is, that he would 
not be able to perform those functions at all. 

4375- '^yhiteside.l Could any worse system be appointed than that of 
having two Vice-Chancellors to discharge the business of the Court of Chancery 
during the day, and to determine upon abstracts of title absolutely to all the 
world in the evenings and in the vacation ? — My opinion is, that anythino more 
ridiculously contemptible could not be done. ° 

4376. Chairman.] Supposing you heard that a Judge sat six days in the week 
doing judicial business, and took papers home with him in the evening to read, 
and occupy his vacation in reading abstracts of title, would you put down that 
gentleman as insane r — 1 should say that he did not belong to the ordinary race 
of mankind, certainly. He must have an extraordinary avidity for legal pursuits ; 
it may be liis business to do that morning, noon, and night, as it was mine when 
I was a conveyancer, and therefore the force of circumstances may oblige him to 
do it; but if I am told that thei’e are to be found, in human society, men who 
would voluntarily undertake that, I should like to look at them. With regard to 
the appointment of receivers, I may state that the instances in which receivers are 
appointed in the Court of Chancery are so few, that I doubt veiy much whether 
there are 20 in each court in the year. 
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IXCUMBliiRED ESTATES . — Sx parte Lord Blaynet. 



Master oe ttir Eot.es, 



(Copy, jMixdtks.) 



Tuesday, 11 December 1849. 



In the Matter of tijc Act to fucilltate tlic Sale of Incumbered Estates in Ireland. 
jE’.i' parte Lord Blaynei', Petitioner. 

Mir Brfavstrr, for Petitioner, Lord Blayney, proceeds to move Notice of Fifth November, 
«Jne thousand Eight hundred and Forty -nine, to confirm Mcaster’s Report in this Matter, 
<lated lwentieth September, One thousand Eight hundred and Forty-nine; Mr. Fitz- 
gerald lor same ; Mr. Attorney-general for Thomas Isaac Dimsdale. 

Notice dated Fifth November, One thousand Eight hundred and Forty-nine, read. 

Court, Mr. Thomas Isaac Dimsdale, by the Attorney-genei'al as his counsel, and also 
personally appearing in open court ; and Lord Blayney, by Mr. Brewster os his counsel, in 
epen court so consenting and desiring, — Let the original contract in the petition in this matter 
mentioned, bearing date the day of November, One thousand Eight hundred and 

orty-ei^ht, be set aside, and let the parties thereto be released therefi-om, and let the smd 
l>e 1 ion m this matter be dismissed, and let all parties .abide their own costs of the proceedings 
m this matter ; and let Thomas IsiUic Dimsdale, and Mr. A. C. Pallas, his solicitor, they so 
un Cl taking, hand over to Lord Blayney, or to his attorney thereto lawfully authorised, 
\i im ien days after seiTice on them of this order, the said original contiact in petition 
oned, and also all deeds, maps, surveys, and other documents whatsoever in their ens- 
>3 power, or possession relating to the estates of said Lord Blayney. 






X X 3 
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Appendix, No. 2. 



Appendix, No. 2. 



STATEJIENT of the Taxing M.vsteus of the Coukt of CHANCEnv in Ireland. 



The attention of the Taxinff IMastera of the Comt of Chancery m Ireland was neces- 
sarily called to the Report of the Commissionei-s appointed to inquire into the Incumbered 
Estates Court in Ireland, dated the 21st May 1855, which contains the following para- 
ffraph, viz. : “ We think it right to add, that the Taxing department of the Incumbered 
ilstates Court has been conducted with great efficiency ; but it will appear from the returns 
of tlie corresponding dejiartinent in Chancery, that tliere is a considerable an*eav there, and 
that some assistance ouglit to be provided, and some arrangement made to insure the more 
prompt taxation of costs.*’ 

The Taxing Masters do not consider tliat this observation was warranted, to so great an 
extent, by their retm-iis made to the Commissioners ; and it strikes them that thaA paraOTaph 
has made an invidious comjiarison between them and the taxing officer of the Incumbered 
Estates Court. At all events, it has induced an opinion that the duties of the Taxmg Masters 
in Cliaucerv in Ireland had been inefficiently performed, whilst those of the same depart- 
ment in the Incumbered Estates Court have been conducted with “great efficiency;' and 

the Taxing Masters are the more confirmed in this belief, from the circumstance that one of 
the witnesses examined before the Committee now sitting on the Bill ft>r tlic Reflation of 
the Court of Chanceiy in Ireland was asked (as they have been informed), “ 'V^ictlier it 
was not the fact that the taxing officer of the Incumbered Estates Court taxed more costs 
than all the Taxing Masters of the Court of Chanceiy.” 

The Taxing Masters of the Court of Chancery, therefore, feel themselves called ujwn 
respectfully to say, that such is “ not the fact and beg leave, in their own justification, 
and in sustainment of the offices they have the honour to fill, to enter into some explanation 
as to the performance of their duties, so contiusted with the duties performed by the taxing 
officer of the Licunihered Estates Court; and they do so, not with a view of ^ disiwaging 
that [gentleman, whom they believe to be a veiy efficient officer, but _ merely in justice to 
themselves, to remove what appears to them to be a very erroneous impression as to the 
relative quantity of business discharged by the respective officers of the two courts; and 
they are obliged to submit this statement to tlie Committee, as none of the Taxmg Masters 
in Chancery have been examined before them. 

It appears by the Appendix to the Report of the Commissioners of Inquiry (page 12), 
that the taxing officer of the Incumbered Estates Court was appointed in tlie month of 
October 1849, and that from that time to the month of December 1854, a period of five 
years, he taxed costs to the amount (as lodged for taxation) of 434,294 Z. 12s. 2d. 

As no inquiiy has been made (to the knowledge of the Taxing Masters) in reference to 
the particulars of the duties performed by the officere of each court, it is to be pi’esmned 
that the relative cst'miate, as to the efficient perfonnance of their respective duties, has 
been formed solely from the amount in money of the bills of costs taxed in each court. 

If this he so, the Taxing Masters submit tliat nothing can possibly be more fallacious. 

The amount of costs in money can be no criterion whatever for estimating the relative 
labours of the officers of the two courts, or for ascertaining the extent of work performed, 
or the time occupied by them respectively. The number of charges or items in a bill which 
are to be considered and adjudicated on gives a far better and more accurate criterion of the 
time and labour expended on the taxation. 

As an example, take two bills, one from each court, as lodged for taxation. 



1. — Chancery Billy as lodged for Taxation. 





No. of Items. , 


Amount. 


Groveroors of Erasmus Smith’s schools 


2,812 ! 


£.m. ’7. 1 . 



2 . — Incumbered Estates Court Bill, as lodged for Taxation. 



Lord Mornington’s Estate 



No. of Items, 


Amount. 


1,913 ■ 


£.4,541. 0. 3. 

Tf 



Printed image digitised by the University of Southampton Library Digitisation Unit 




ON COURT OF CHANCERY (IRELAND) BILL. 



It is pitiln from lliis comi).irison that tho mere ammmt i„ money tviU form no a ,■ n, 
criterion as to the com])arativc amount m labour of each officer. ^ ' Appendix. No. i 

In one of the above bills the taxing officer of the ruemubered Estates Court taxed nearlv 
five times thc amomitm money with one-third less labour, taking tbe number of iten^ S 
theju.stcntenon, the bt 1 in the Incumbered Estates Court containing only two-thirds of 
the items to be examined and adjudicated iiiiou as compared witJi tliut of the bill h the 
Court of Chancciy. 

Tl.e ahovo^ hills are given merely as an i!lu,sfr.ation of the i.rlnclnlc contemlocl for 
a-.t iont meaning to liavo it siipiKisci! tliat tlio .same ilisiiarity exists in every bill tiaveil lS 



each court. 



The Taxing Masters have been cuahled to procure the porticulai-s of 12 bills as taxed bv 
the officer of tlie lncumhered Estnte.s Court, and which are given in tlic first Schedule here- 
unto annexed, with the number of items and tlic amount claimed in eaeli, and ivhich are 
not given m any case m the Schedule set out in the Appendix to the llcjiort of the Com- 
iiiissioners c>r Inquiry. ^ ^ 

“f. 12 hills (ivhicl. is the fmo criterion oftvorklis 

12,700, and the amount in money as lodged for taxation is 17,916/. 18s. 7d. ^ 

Twelve Chancery bills (specified in the .same Scliedule, hereunto annexed) liavc been taken 
giving as near V as possible the same numlicr of items, viz. 12,760, and they rrh-e in monev 
only, as lodged for taxation, 5,531 /. 17s. 3rf. ^ ° ^ 

■ yci’^^n-cd to in the case of Erasmus Smith’s Schools is not 

included in the 12 bills given m the Schedule hereto). 

So tliat, judging from the iimmmt in money hi those hills, the inemnherot! Usmtes Court 
officer appeal^ to hai-e taxed more than three times the amount in money of tliose taxed by 
the officers of the Court of Chancery, whilst in fact the amount of laboJir, as estimated by 
the number of items (which it is submitted is the true criterion) was the same. ^ 

A mimher of other Chancery bills have been likewise taken Uae Schedule Xo 2 hei-e- 
imto annexed), distinct from tlie foregoing 12 hills, without reference to the number of bills 
a«-gregate amount of items of the bills selected slunild be not less than 
r last bills j>-ivo an amount in money, as lodged for taxation, 6,3217. 12s. lid. 
trom lL,7oo items, .still leaving about the same relative proportion, or nearly so. in monev.’ 
•is in tlie case of the 12 other bills above specified. 



Calculation.-? have been further made, from tlie books of the Taxing Masters in Chancery 
to ascertain what number of item.-s, in tlie ordinary course of taxation, would be necessary 
l/,91fi7. 18 «. 7 d., and tlie result is that it would take 33,499 itenia 
and -^0 whs to 17,924/. 15.?. 7 d.; whilst in the Incumbered Estates Court it takes 



only 12 bills mid 12,076 items to make that sum in 



— m money. In other words, there would be annexed 

neail} toiec times a greater number of items to be examined and adjudicated upon by the 
0 . cers of the Court of Climicery than in a hill of the same amount in money in the lucuin- 
bored Estates Court. 

h concci\-c, fully explains why the amount of costs taxed yearly 

♦?1. **i of the Court of Chancery i.s not equal to the amount in money of 

tliose taxed by the officer of the Incmiihercd Estates Court 

It ajipears, from the annual returns furnished to the Lord Chancellor bv tbe Tasiiw- 
Clusters, that Ihoy taxed, in the five years from 1849 to December 1854, 901,405 i 19i. lOd. 

111 ^*weous costs, together with 62,5037. 10s. lOii costs of passing receivers’ accounts, 
a -iiig together the sum of 963,909 7. 10 s. 8 <7. (the particulai's of wliich are given in the 
in +r.‘+i^ hereunto mme.xod. No. 4), giving a sum of 321,3037. 3s. 6d. as ta.xed by each Master 
itp ^ f ’ ■'vliich, computing according to tlie labour as iiioasurcd by the number of 
/’i least, double the value of tlie .same amount taxed in the Incum- 

Court; that is, equivalent to 642,606 7. 7 s. for each of the three Masters, as 
I ^ pared with 434,2947. 12s. 2<7. taxed by the officer of the Incumbered Estates Court, 
in difference in tlie amount of money, as compared to the number of items in bills 

be accounted for by the licavy expenses allowed in the Ineuni- 
\ cliar Court for surveying, majiping, printing, and advertising, all of which are 

that wu t^ sums in gross, and form merely .«o many items in the solicitor’s costs in 

tlie^'^*^ ^ mentioned in the Incumbered Pstates Court, in 

Ei^tatc Commissioners of the Inquiry, namely, “Bateman’s 



iSreScIietIule, No , 3, 



t^tal mnenmt of the costs. 

in P>'wting, surveying, &c., which form so large a portion of every bill of costs 

tiniip?! Estates Court, are ascertained with littfc labour, as the Court has sanc- 

a tariff, by wiiich siudi charges arc easily measured. • • 

magnitude of the bills, eiOicr in the number of items or the 
the l ' • 'Honey, in each court, there are a variety of cansos which enable the officer of 
Estates Court to perform his duties with far greater facility, and conse- 
Q ^ shorter time, tlian the Taxing Masters in Chancery can possibly do. The 
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Appcudix, No. 2 . offiecr of the luaimbcred Estiitea Court Jias only one schedule of fees, and one set of rule' 
or orders, regulating the practice of that court, to attend to in the taxation of costs ; hi,, 
had no avrear of business to struggle with at tlie commencement ; all bills in tliat court 
arc nearly alike, and the taxation of two or three bills must in point of principle guide liiiu 
in all the rest, and there is, compmativcly siiejxking, scarcely any discussion before him by 
^ontcuiling parties. 

The Taxing Masters m Chancery, on the other hand, have no less tlrau nine schedules 
of fees regulating their taxation, and to each of which, according to the period of time at 
which tlic’business was done, they have to attend and be regulated by. 

They have various general orders of the Court of Chancery and ExcJicqucr, pronounced 
See Schedule, No. 5, at dhferent periods, also to attend to. They have upwards of 16 diftcrent lands or classes 
hereunto annexed, all varying from each other, and all subject, in a gi’eat measure, to different 

princiiiles of taxation. They have moreover frequently to ta.x costs under decrees wliicli 
dii’cct one party to get the costs of suit, so far as lie hsis succeeded, or in relation to some 
part of the relief sought, and to pay costs perhaps, or to bear his own costs, so far as he has 
tailed ; also under decrees iiiijxirtioniug costs in a variety of forms ; and also imder decrees 
on hearings on reports and exceptions, in which some of the exceptions taken arc allowed, 
with costs, and some ai-e disallowed, with costs to the ojipositc party ; some either .allowed 
or disallowed, without costs at cither side, and sometimes costs of excci)tions are decreed to 
be set off, one against the other ; iill which lead to and render necessary a minute examiaa- 
tion of the briefs and documents, and evidence in the cause, in order to a projier division 
and apportionment of tlie costs, which necessarily occupies a considerable portion of the 
officer’s time, and involves considerable labour, which cannot be estimated by the ainoiint 
of the bill in money, or even by tlic number of the items. 

The Taxiu" blasters have also to take accounts between the parties in bills taxed between 
a solicitor and his client luider the Solicitors' Act, wliich are vciy often exceedingly trouble* 
some and Intricate, the labour of wliich in like maimer cannot be estimated by the nmuber 
of items in the bill of costs, or the amount of it. 

With respect to any arrear existing in tlie Taxing Masters’ offices, upon whicli the Com- 
missioners of Inquiiy have observed in tlie paragrami of their Report before referred to, and 
in respect of which they have made so unfavourable a comparison, it is to be obseiwcd that 
wlien the office of Taxing Master was established in the year 1845, and the business trans- 
ferred to liini from the ifasters in Ordinary in Cliimcery, an avrear was handed over to him 
from the Masters in_ Ordinary of upwards of 1,000 tmtaxed bills, amountiug to about 
50,000/. ; and hmnediately after his appointment there wtw a great influx of bills into the 
office ; the Taxing Masters tlien appointed had to struggle with this accmmilating aiTCnr 
for three years before two adclitioud Taxing Masters were appointed, and the Taxing 
M.aster not being able to discharge the current business of the office, the arrear previously 
existing was unavoidably inci’eascd, and tlie effect of that accumulation has been coutimialty 
felt in the Taxing Masters’ offices, without any fault of tlieirs. 

In the year 1850 the Equity jurisdiction of tlie Court of Exchequer was trausfeiTed tu 
the Court of Chancery, and a considerable arrear of bills of untaxed costs was handed over 
from t!ie Court of Excliequer to the Taxing Mastei’s in Chancery, and other Exchequer 
bills^ have been since brought into their ofece for taxation, from time to time, and the 
Taxing Master's have taxed costs of this class to the extent of between 60,000/. and 70,000/. 

In addition to the ordinary and cun-ent business of the Court of Chancery, a great 
number of bihs (both of Chancery and Exchequer costs') have been prematurely tlii’oivn 
upon the T^n^ Masters by the operation of the Incumbered Estates Court, in suddenly 
stopping suits that were pending in these 000143 , and requiring the costs to be taxed before 
they had come to their legitimate termmation, in order to distributo the funds in the Incum- 
bered Estates Court. 



These costs would, but for the proceedings in the Incimibcred Estates Court, have eoine 
in gradually, some of them perhaps not for a considerable time, instead of thus coming in 
in a body, snd causing a prematui'C airear m the offices of tlie Taxing Masters. 

Had It not been for the aiTcai- commenced with in tlie year 1845, the addition of the 
Equity Exchequer costs in the year 1850, and the premature pressure arising from the 
operation of the Incumbered Estates Com-t, the Taxing Masters feel convinced that there 
would have been no airear in any of tbeir offices, and that they would have dischai'ged the 
ciu-rent busmess of the couif. 

The ^Taxing Masters trust that they have tlius satlsfactoi'ily sliown that the invidious 
companson instituted between them and the taxing officer k the Incumbered Estate^ 
Coiu-t^is well foimded, and that they liave sufficiently accounted for any arrear e.risting 
in their offices. ’’ 



Dated this Slst May 1856. 



Pour Couits, Dub lin. 



(signed) 



John O'Dioyer. 
Edward Tandy- 
Thos. Reilly- 
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SCHEDULE, No. 1, 

Hefcrrdtoin tlie annexed Statement, containing TivoIto Bills of Costs ftom the Incumbered Estates 
Twelve Bills of Costs from the Court of Cltancory ; showing the Number of Items, and the Amount 
each Court. 



Court, and 
of Costs in 



BILLS OF COS'l'S IN Tllli INCUMBERF.U ESTtU’ES COnRT. 



Title of Cause. 


Number 
of Items. 


Amount 

Claimed. 


Amount 

Ttixed. 


Lord Moraington’s Estate 


1,913 


£. s. a. 
4,541 - 3 


£. ». d. 
3,798 18 6 


Earl of Shannon’s ditto - 


3.115 


' 3,060 15 3 


2,260 1 2 


John Bateman’s - ditto - 


1,370 


2,452 5 10 


2,120 18 1 


Lord Uranmore’s • ditto - 


1,040 


2,903 12 5 


2,395 3 3 


Daniel Connor’s • ditto - 


903 


889 13 4 


788 13 7 


5f. Smith’s - - ditto - 


844 


322 14 10 


405 2 6 


Bickford’s • - ditto - 


4C3 


331 4 9 


264 12 7 


Roberts's - - ditto - 


516 


747 C 4 


GS2 6 7 


Wright’s - • ditto • 


358 


423 5 - 


362 G 2 


Grace's - - - ditto - 


520 


358 - 9 


208 13 2 


Ellis’s ... ditto . 


C59 


471 17 7 


246 8 3 


Raymond’s - ditto • 


755 


1,215 - 3 


1,018 4 4 




12,756 


17,916 18 7 


14,591 8 1 



BILLS or COSTS IN THE COURT OF CHANCERY. 



Title of Cause. 


Number 
of Items. 


Amoont 

Claimed. 


Aniount 

Taxed. 


Brabazon t>. Tyneham 


' 7,207 


£. s. d. 
2,883 11 3 


£. s. d. 
2,049 8 5 


Beggs t>. Sadlier 


1,045 


345 12 7 


183 15 - 


Reed V. Savage 


1,066 


663 16 6 


486 9 2 


Scott V. Reeves 


1,190 


892 16 5 


690 12 4 


Casey, deceased 


359 


145 8 6 


118 11 2 


Boddington v. Langford 


732 


371 9 4 


286 1 - 


Geraghty *. Massy - 


392 


114 2 9 [ 


78 17 11 


Sannders v, Saunders 


282 


141 9 3 1 


116 11 8 


Barrington v. Grady • 


188 


87 15 5 i 


41 3 4 


Fletchers, Minors 


152 


34 4 2 


30 13 1 


Toohy V. Smithwick • 


86 


31 19 - 


19 11 10 


Walsh V. Kane 


61 


18 12 1 


18 4 2 




12,760 


5,730 17 3 I 


4,119 19 1 



SCHEDULE, No. 2, 



Referred to in the annexed Statement, containing Twelve Bills of Costs taxed in the Incumbered Estates Court, and 
Six Bills of Costs from the Court of Chancery ; containing the same Number of Items, and showing the Amount 
of the Costs in each Court in Money. 



RILLS OF COSTS IN THE INCUMBERED ESTATES COURT. 


BILLS OF COSTS IN THE COURT OF CHANCERY. 


Name of Cause. 


Number 
j of Items. 


Amount 

Claimed. 


Amount 

Taxed. 


Name of Cause. 


1 Number 
of Items. 


Amount 

Claimed. 


Amount 

Taxed. 


Lord Mominglon’s Estate 
of Shannon’s ditto . 
•loha Bateman’s - ditto . 
l^fdOranmore’s . ditto - 
Daniel Connor’a . ditto . 
M- Smith's . . ditto - 
Bickford’s - . ditto . 
Boherts’s . . ditto . 
^«Stfs . . ditto. 
- - ditto - 
- - - ditto . 
^joond’s . ditto. 


1,913 

3,415 

1,370 

1,040 

903 

844 

463 

516 

338 

520 

659 

755- 


£. s. d. 
4,541 - 3 
3,060 IS 3 
2,452 3 10 
2,903 12 6 
889 15 4 
522 14 10 
331 4 9 
747 6 .4 
423 5 - 
358' - 9 
471 17 7 
1,215 - 3 


£. s. d. 
3,798 18 5 
2,260 1 2 
2,120 18 1 1 
2,395 3-3 
788 13 7 
465 2 6 
264 12 7 
G32 G 7 
362 6 2 
298 13 2 
246 8 3 
1,018 4 4 


Tennant v. Tennant - 
Woods B. M‘ Curdy - 
Carroll ti. O'Connor 
Roche V. Roche 
Stack B. Auchenleck 
Tutbill B. TuthiU - - 


6,774 

1,360 

1,575 

1,218 

849 

979 


£. s. d. 
3,765 - 6 

604 3 4 
765 1 10 
465 19 1 
328 8 10 
392 19 4 


£. 1. d. 
2,850 2 I 

447 8 7 

546 10 10 

92 11 6 

293 6 8 

332 17 7 


I2.75S 


17, 91& 18 7 


14,591 8 1 


12,755 


6,321 12 11 


4,564 17 3 
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SCHEDULE, No. 3, 

To which the foregoinj^ Statement refers, showing the Number of Bills from the Court of 
Chancery which produce the Sum of 17,916/. 18«. 7 d., that being the Amount of 12 BiUs 
from the Incumbered Estates Court, as specified in Schedules No. 1 and No. 2j and the 
Number of Items in sucli Chancery Bills. 



NAME OF CAUSE IN CHANCERY. 


Number of 


Amount Claimed. 


Amount Tised. 


Chancery Bills : 




f. 


s. 


d. 


£. 




d. 


Gurley v. Gurley 


3,945 


2,690 


1 


2 


1,726 




Dudgeon v. Carley ..... 


2,496 


1,247 


4 


1 








Attorney-general v. Drummond - - - 

Tennant v. Tennant - ... - 


1,460 


1,680 


9 


4 








2,501 


1,420 


8 


3 








Handcock v. Tennant - 


1,668 


815 


14 


1 








Newton v. O’Bree ..... 


2,299 


933 


11 


6 








Radclifte v. Boyle 


950 


314 


6 










Mearest!. Woodrooffe - 


539 


226 


10 


0 








Kingston v. Irwin - - - . . 


4,069 


1,833 


11 


9 








Rorke v. O’Neill 


1,080 


406 


19 


7 


oao 






Baldwin v. Belcher 


1,830 


1,282 


16 


4 








Same v. Same ...... 


1,834 


316 


16 


_ 








King, a lunatic ...... 


640 


588 


16 


7 


482 


i-j 




Simcocks ». Moody - 


1,284 


806 


3 


8 




0 




O’Connell w. Macnamara .... 


1,966 


501 


5 






10 




Fitzmaurice v. Saddleir .... 


793 












Brooke v. Smith 


1,378 


705 




8 




U 




Pratt V. Jackson - 


1,224 


629 


15 






i 


Hungeiford u. Beeclier .... 


659 


620 


19 


9 






Attorney-general n. Crawford 


894 


549 


8 


2 


339 


16 






33,499 


17,924 


15 


7 


12,677 


10 


10 


12 Bills from the Incumbered Estates Court, > 
















as specified in Schedules 1 and 2 - .J 




17,916 


18 


7 


14,691 


8 


1 



That is, 17,924 h 15 5. 7^. claimed iu Chancery, costs arose from 33,499 items; whilst 
17,916 /. 18 5. 7 d. claimed in Incumbered Estates Court, costs arose from only 12,756 items. 



SCHEDULE, No, 4, 



To which the foregoing Statement refers, showing the Amount of Costs Taxed by the Taxing 
Masters in Chancery, in the Five Years from 1849 to 1854. 



Miscellaneous Casts- Taxed: 


£. s. d. 




In the year 1850 ... 




162,904 - 2 




- 


186,337 13 - 


„ 1852 


. 


201,291 11 7 


„ 1853 


. 


176,171 16 5 




■ 


174,700 18 8 






901,405 19 10 


Costs of Receivers’ Accounts 






Taxed during the same 






Period : 






In the year 1850 ... 


9,752 1 II 




9, 1851 


13,224 - 5 




9) 1852 


13,056 15 2 




» 1853 


14,052 10 11 




y, 1854 


12,418 2 6 








62,503 10 10 




£. 


. 963,909 9 6 
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SCIiEDULE, No. 5, 

O which the foregoing Statement refers, showing the different Classes of Costs which are Taxable 
by the Taxing Masters in Chancery. 

1 . Ordinary Costs of Suits. 



Appeodix, No. 9 . 



Costs of Partition Suits which are Taxed 
under particular Regulations. 

. Costs under the Chancery Regulation Act, 
1850. 

. Costs of Receivers and Guardians. 

Costs of Executors and Administrators. 
Costs of Charitabie Trusts. 

Costs in Lunacy Matters. 

Costs in Minor Matters, 
t. Costs under the Tithe Rentchargc Act 
I. Costs under the Leasehold Conversion Act. 
. Costs under the Trustee Acts. 



Railway Costs, and Costs under the Land 
Clauses Consolidation Acts. 

13. Miscellaneous Costs as between Solicitor 
and Client, on Requisition of Client. 

1 i. Costs under the Solicitors’ Act, under Order 
of Court, which directs Accounts to be 
taken, and Balance struck between the 
Parties. 

16. Costs under the Mortgage Act. 

16. Costs under the Judgment Acts; and all 

17. Costs of the Equity Exchequer Suits, Re- 

ceivers’ Costs, Petition Matters, &c., and 
all Proceedings in that Court prior to 
the Transfer or the Jurisdiction of that 
Court to the Court of Chancery. 



Appendix, No. 8. 

INCUMBERED ESTATES COMMISSION. 



RETURN, sliOM’ing the Names, Aoe, Date of Appointment, Amount of Salaries and other Emoluments, of all 
Persons holding Office in the Incumbered Estates Court ; witli the Dates of sncii of them as have been called 
to the Bar, or enrolled as Attorneys. 



First Conunisduiier ... 

Second Coininissioner ... 
Ihirii Coniinissioiier ... 

Secretary and Registrar ... 
Tiling OSicer - 
General Cicik .... 
Accountant . . . . . 

Noiice Clcrlt • - . . . 

Keeper of Deeds _ . _ 

Auction Cleik .... 
Iianiiier to tlie First Comitiissioner - 
Eiaminer to the Second Commiasiaiior 
Etatniner to the Third Commissioner 
Fir« .tssiitant tu the Secretary and 

Second Asaiiiani to the Secretary and 
ile|islrar. 

Tliifd Asiistsnt to the Secretary and 
RcgiHfar. 

Assniam to the Taxing OfBcer 
Fust AssisUiil to the General Clerk ■ 
Second Asustanl to theGeneral Clerk 
Assisiant w the General Clerk 
First As.Uiant to lire Accoumaot . 
^atid Assistant to the Accountant - 
^■''i'dAssbtunuo the Accountant - 
to the Notice Clerk - 
A»Mitar.t to the Keeper of Deeds . 

to the Keeper of 

^btant to the Auction Clerk 

Coramissioner’s 

Crier . 

Commission, 
leso. 






NAME. 




Date of 




When 


When 


Age. 




called CO the 


admitted an 




Appointment. 


Bar. 


Attorney. 


The Right Hon. John Richards 


05 


July . - 1849 


£. s. d. 
1,549 16 10 


Easier, ISU - 




Mountiford I.oopfield, Li.r. • 


53 


Joly . . 1849 


2,000 - - 


Easter, 1828 • 


_ 


Charles James Ilargruave.LL.D. 


37 


July - • 1849 


2,000 - - 


Trioity, 1844 - 




Stephen Woulfe Flanagan, Esq. 


39 


August - 1849 


1,000 - - 


31'cbaelffliis, 183! 


_ 


flcnry Carey, Esq. 


45 


October - 1849 


TOO - - 


Trinity, 1634 • 




Richard A. Fitigerald, Esq. - 


41 


October - 1849 


700 - - 




Hilary, 1S3S 


John Lyons, Eeq. ... 


47 


May . - 1855 


450 - - 


Michaelmas, 1833 


_ 


Tiiomsoii Seed, Esq. 


68 


April , - 1850 


600 - - 






Ruberf K. Piers, Esq. - 


34 


October - 1649 


400 - - 




Easter, 1643 


Tliomas Welsh, Esq. 


SS 


April . 1 850 


400 - - 


ADchaelmas, 1839 


_ 


John Locke, Esq. ... 


48 


December • 1852 


300 - - 


_ 




Ricliiird Rotliwcll, Esq. • 


55 


December - 1850 


400 - - 


— 




James M'DooncII, Esq. • 


20 


April - 1850 


400 - - 


tSchaeimas, 1850 


_ 


Richard D. Uriing, Esq. 


27 


April . 1850 


400 - - 


Easter, 1852 ■ 


— 


Thoraas Kane, Esq. 


23 


March - 1855 


300 - - 


Michaelmas, 1854 


- 


Goorge P. Richards 


30 


November - 1649 


250 - - 


- 




John H. Carey ... 


SO 


January - 18SG 


100 - - 


- 




John fl. Staveley - . - 


3S 


May - . 1855 


250 - - 




Trinity, 1 83S 


Thomas J. Richards 


27 


April - 1850 


250 - - 


— 




Robert C. Maunsell 


24 


May - - 1855 


ISO - - 


— 




Lawreoco M. Doyle 


23 


November - 1853 


150 - - 


— 




William J. Gillespie 


47 


October - 1853 


250 - - 


— 




Christopher Gillespie 


87 


October - 1855 


180 - - 


— 




Alfred Mongao ... 


27 


November - 1655 


100 - - 


— 




Richard F. Frizell ... 


39 


April • 1850 


250 - - 


— 




William J. Gumley 


21 


Joly • - 3850 


150 - - 


— 




Edward G. Smith ... 


80 


November • 1853 


100 - - 


- 




Andrew B. Carletoa 


33 


February • 1861 


120 - - 


_ 




Thomas N. Moore . - - 


26 


January - 1853 


150 - - 


_ 




lUchard H. V. Archer - 


23 


April ■ 1851 


ISO - - 


“ 




Henry Fawcett ... 


21 


January - 1853 


160 - - 


- 




Janies Woulfe ... 


29 


October - 1849 


100 - - 


- 
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APPENDIX TO REPORT FROM SELECT COMMITTEE 



RETURN from the Masteiis, Exauikers, Clerks, anil Assistant Clerks, in the Couar of 






RETURN from tlie Office of TT'j7^<«/n Ilerm, Esq., Master in Chancery. 



William Hem, Esquire, aged 71 years, appointed 17th June 1820 ; Salary 3,000 1. late currency. 



Equivalent iti British to------- 

Emoluments, three several Annual Sums of £. 92 6 2 

276 18 5 
and 184 12 4 



£• s. d. 
2,769 4 7i 



Total 



- £. 3,323 1 6J 



John J. Stanford, Chief Clerk and Examiner, aged 45_ years, appointed under the l3th & 14th Viet c rq !, 

deed, dated 13ih September 1851, holds office during good behaviour; Annual Salary 600/., out of ivhich 30 

annum is deducted for a Superannuation Fund. Admitted an Attornev-at-Law Michaelmas TAvm loi- „ 
Solicitor of the Court of Chancery 19th January 1847. ’ '> a 



Observation. — No Copy of Patent furnished as required, because the Examiner holds 
c. 89, 6. 35. 



pursuant to 13 k U Vief. 



Richard King, Assistant Clerk, age 56 years, Salary 200 /. ; 
behaviour. 



appointed 3d January 1816, holds office during good 



John King, permanent Clerk, appointed in 1848, a^e 23 ycai-s, annual emoluments varying from 110/. to 130/. 



16 February 1856. 



Will. Hem. 



RETURN fi-om the Office of Edward Litton, Esq., Master in Chancery. 



Naniti of Officer. 


Age. 


Dale 

of 

Appointment. 


Sslsr,. 


Other 

Emolmneiita. 


When 
ciiiied Id the 
liar. 


Tenure of Office. 


Edn-sreJ Litton, ts»| ..Mister 
ia Chancery. 


G8 


2 Nov. 1842 


£.3,000 Iroh, 

£. 2,709 4. S. of 
present Cuneiicy. 




1 Muy 1811 


By Patent. 


John L. Liilun, EiutRiner 


2S 


Deduct for Siipcr-q^ 
aaoualiou FuadJ 


£. s. d. 
600 - - 
30 - - 


"""• - 


- - - 


• - No Copy Patent furnished as re- 
quired, because Examiner bolds pur- 
suant 10 14 & 15 Viet. c. 89, s. 3i, 
for life, during good behaviour. 






Net Income - £. 


570 - - 






Willintn A. Forde, Assistant 
Clerk. 

John II. Walsh, Clerk 
IS February 185G. 


35 

4G 


January I83G 
December 1830 - 


200 - - 
100 1 5 


50 - - 
30 - - 




- - Pursuant to 14 & 15 VicL 0.89. 
s. 3.1, for life, during good behavioar. 

- - Pursuant to the Warrant of At 
Lords of the Treasury, d.ited 25 June 
1852. 



R^RN from tie Office of Willmr, Bnob, Esq.. Master in Chancery. 



NAME. 


Office. 


Age 

of 


D.nte 


A.c.„. 


Oibcr 


Date when 


Date wlieb 


Observation. 




Officer. 


Appointment. 


Salary. 


Emoluments 


called 
to the Bar. 


enrolled. 


William Brooke 


Masteriu Chan- 
cery. 


59 years - , 


19 May 184G 


£. i. d. 
3,000 - - 
late Irish 


£. s. d. 


C June 1317 




--NoCopyPai»‘ 

funiislied 


Peters Smilli - , 


Examiner to 
said blaster. 


41 years- 


IS May 1847 


currency. 
GOO - - 
British. 


■ ■ 


- - - 


Trinity Term, 
lasr. 


quired, 

Examiner amlCwv 
hold not by pinah 


Campbell Moore - 


Assistant Clerk 
to said Master. 


■ 52 years - 


17Mayl849 


200 - - 


- 


- 


- 


but pursuant tout 

Act 13 Sell'll 
C. 89. s. 35, for W 


Tlioaaas Nicolls -‘j 


Scrivenery j 


26 years - 


10 Aug. 1650 


•40 


90 - - 






during gwd 
haviour. 


Michael M'Coim -j 


Clerks -1^ 


21 years - 


20 Oct. I84G 


40 - - 


50 - - 


- 







• P.id ir, Mr. Nkell. b, M.si.r Bro.kt, „ui .(his prl., 1 . feeds, but for official services. 



jfllliam Brxit- 
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RETURN from tlie Office of Jeremiah J. 3Iurphj, Esq., Master in Chancery. 



NAMES. 


Office. 


Age 

of 

Officer. 


Dnie 

Apiminimeui 


Amount 

of 


Other 

Emoluments. 


Date wlien 
to the Bar. 


Date 

when enrolled 
Attorney. 


Jeremiah J. Murphy 


Master in Clian- 


.')2 years - 


S Aug. 1840 


£■ s. d. 
3,1)00 - - 
late Irisli 
currency. 


No Ollier fees 
or emolu- 
ments. 


HUaiy,182S 




WlUiain D. Slttrphy 


Examiner to said 
Master. 


33 years • 


30 Mayl848 


000 - - 
per year, 
British, 


No Ollier fees 
or emolu- 
menis. 




June 1844 - 


Wiliam O’Callaghan 


Assistant Clerk 
to said Muster. 


58 years - 


Dec. 1633 - 


200 - - 
per year. 


No other fees 
or eiiiolii* 
ments. 




- 


Eihmd Baker 


Writing Clerk - 


35 years - 


Ocl. 1836 - 


- - Emoluniei 
between 130 
per year. 


s ductnating 
L and ICOf. 


■ - 





> - The Exaiuloer 
end Clerk bold not 
by petent, but pur- 
suant to the Act 
13 fic 14 Viet. «. S9, 
a. 35, for life, during 
good beliaviour. 



--Wbs for two years 
previous to his np- 
pointmeat as writing 
clerl;, cn)isge(lia one 
of tlie Six Clerks’ 
offices, but got no 
compeasniion, not 
having been ihice 
years in office pre- 
vious to (he abolition 
of said Six Clerks. 



RETURN from tlie Office oi Aclieson Lyle, Esq., Master in CIiaDceiy. 



NAMES. 


Office. 


Age. 


Date of Appointment. 


s.1.7. 


1 Date 

' of bdng caited 
' to the Bat. 


ichMOB Lyle, Esq. ... 


1 Masterin Chancery - 


60 


- - Appointed by patent, 20 Septem- 


1 

i £. a. d. 

2,500 - - 


Trinily, 1818 


JimesA. Lyle, Esq. . 


Examiner 


2i) 


ber 1843, Chief Eemembrancer of 
tlie Court of Exchequer, and trans- 
ferred to Cliancery by the Act IS k 
14 Vici. c. 51. 

- - 8 August 1850 


a year. 

GOO - - 


Trinity, 1849 


DAe Davis .... 


Assistant Clerk 


42 


8 August 1830 - - 1 


200 - - 


- 



'ote.— Tiic Masters Examiners do not hold iheir offices by patent, but pursuant to the provisions of 13 2e 14 Viet. c. 89, for life, during 
good behaviour. 



W February 18 . 56 . 



Acheson Lyle. 



0 - 34 - 



Y V 3 



INDEX. 
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ANALYSIS OF INDEX. 



ALPHABETICAL and CLASSIFIED LIST of the Principal Headings in the following Index with the 
Paging at which they will be reepectively found. 



jiceessihility of Jvdgrt - 
Accounts - 
Heceivrrs, 7. 

Taxation of Costs 

Act 13 S; 14 Viet. c. 89 

jhZasters {Court of Chancery), 2 • 

Appeals : 

1. Alteration desirable as regards the Incum- 

bered Estates Court ; present Practice, of 
the Court - 

2. Disapproval of the Appeal to the Irish 

Privp Council - - - . - 

3. Importance of an Appeal to the House of 

Lords - 

i. Ttmre oj OJkeofJtiges of the olmeUale 
Court - 

0 . Few Appeals from the Decisions of Irish 
Judges - 

6. Generally as to Appeals from the Court of 
Chancery as re-constructed - 
Blackburn, Lord Chief Justice - . . . 

Keating, Dr. • 

Re-hearing 

AppoiiiUnents 

Chief Clerics - 

Incumbered Estates Court, 5. 6 

Judicial Staf - 

Perma7ient Appointments - 

Title Masters or Commissioners - - , . 



Arbears {Ihcjjusered Estates Cocst) : 

1. Extent and Character of the Arrears, so 

called - - . . . ■ . 

2. Period in tchich they might be worked off 

by the Court . - . . 

3. provision for disposingof them if transfer- 

red to the Court of Cknrjcery 

4. I^ct of a Transfer of the Arrears to the 

Court of Chancery upon the business of 
that Court - 

Masters {Court (f Chancery), i. 

Supplemeutal Petitions - - . . . 

Assimilation of the Lave . _ _ _ 

Bar, The - 



Conveyancing 

Rosier of Conveyancers - . . . 

Building Accommodation {Court of Chancery) - 

Chancery, Court f {Ireland) - - . . 

Accessibility of Judges - . . . 

Accounts 

Act 13 14 Viet. c. 89 - - , 

Appeals 

Arrears - 

Assimilation of the Law - . . . 

Building Accommodation - 
Commission of Inquiry - - - . 

Conveyancing 

Co-ordinate Jurisdiction - - - _ 

Delay (Court of Chancery) 

Despatch of Business - . _ . 



PAGE 

3d 

407 

418 

361 

399 



363 

364 
364 
364 
364 



364 

367 

390 

411 



365 

372 

385 

388 



404 

419 



365 

365 

365 



366 

400 

418 



360 



374 

415 

37' 



371 

361 

361 

361 

363 

365 

366 



371 

373 

374 
374 

374 

375 



Chancery, Court of {Ireland) — continued. 

Expense - - - . - _ . , 

Fees and Stamps - 

Incorporated Society of Attorneys and Solicitors 
{Ireland) _ . _ 

Incumbered Estates Court, 5, 6. 8. 

Investigoiieyn <f Title, 2. 4. . . . 

Judicial Business - - - . . 

Judicial Staf 
Masters - 

Parliamentary Title ..... 

Personalty ...... 

Prices 

Procedure and Practice .... 
Receivers 

St. Leonards, Right Hon. Lord - . . 



Taxation of Costs . . . 

Title 

Title Masters or Commissioners - 



PAGE 

376 

376 



Chief Clerks: 

1. As to the Mode of Appointment 

2. Clualrfications to be required . - - 

3. Duties to be reposed in them - 

4. Practice in the English Court of Chancery 

Accessibility of Judges ..... 

Allocation Schedule ...... 

Auction - 

Incorporated Society of Attorneys and Solicitors - 
Commissioners {Incumbered Estates Court) 

Accessibility of Judges . - - - 

Incumbered Estates Court - 
Investigation of Title, \.Z . . - - 

Judicial Staff, 3 * - . . - - 

Staff, 4 

Conveyancing -------- 

Investigation of Title ..... 

Rostei- of Conveyancers - - - - - 

Co-ordinate Jurisdiction . - • . . - 

Delay {hicumbered Estates Court) - - - - 

Bingham Estate 

De.%paich of Business 

Despatch of Business 

Act 18 14 Viet., c. 89 - 

Arrears - 
Chief Clerks 
Delay 

References and Repoits - 
Distnbuiion of Funds 

Claims - - - 

Examination of Wiinesses ‘ - - . 

Examiners 

Litton, Mr. ... . 

Stanford, Mr. 

Exchequer Court (frelanff) - 
Expense 

Fees and Stamps 

Per-centage on Sales _ . - - * 

Receivers, 

Stamp Duty . - - * 
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Feesasd Stamps: 

1, Present Practice respectiveh in the Court 

of Chunccry and the Incumbered Estates 
Court - - - 

2. Amendment desirable in the Court of Chan- 

cery as re-modelled . - - - 

Pinavees, §-c. • 

Per-centnge on Sales - - - 

Stamp Duty ------- 

Suitors’ Fee Fund ------ 

Fraud - -- -- -- -- 

h-eoitBERED Estates Court : 

1 . Large Amount if Pro])crty sold through the 

Court ------ 

2 . Practice as to the Amount of Incumbrance 

upon which Sales are allowed 

3 . Sutisfuctory working, generally, uj'ihc Court 

4 . How fur Injustice, individually, may have 

been done ------ 

5 . Recommended Tranfer f the Court and its 

Jurisdiction to the Court of Chancery 
G. Objection to the proposed Tranfer, or to the 
Permanence o/ the Court - - . 

7 . Particulars as ti> the present Stuff - 
S. Recommendation of the Commitcce that the 
Court be continued for another year 
Acccssihility of Judges - - . - - 

Advertisements, ------ 

Appeals -------- 

Arrears (Iitcumbei-ed Estates Court) - - - 

Assiinilution, of the Law - - - - - 

Bar, 'J'ke 

Blayney Estates ------ 

Buililiiig Accommodation - - - . - 

Carriage f Proceedings - - - - - 

Commission f Inquiry - - - - . 

Commissitmers ------- 

Co-ordinate Jurisdiction ----- 

Delay (Incumbered Estates Court) . - . 

Despalai of Business - - . - . 

Distribiiticn of Funds - . , - . 

Expense ■ - 

Fees nrrd Stir/nps ------ 

Fictitious Incumbrances - _ - _ _ 

Forced Sales ------- 

Four Courts ------- 

Ino'irporated Society of Attorneys and SolicUors 
(irtland) ------- 

JnvestigaiioH of Title, 1. 3. 

Jobbing -------- 

Judicial St,ff ------- 

Leasehold Interests 

l^on-Liligatory Business ----- 

Piirlianuiilary Title 

^manent Appointments - . - - - 

Persiinal/y ------- 

Frices - 

Proefiire and Practice ----- 

Public Opinion ------ 

Receivers 
Richards, Baron 

Solvent Projirietors ------ 

2. 3 - + 

J^alion if Costs 

I eiuints - 

Title .. I 

^’‘incumbered Estates 



^^resTiGSTiotf OF Title : 

L As Hotu carried- out by the Incumbered 
Estates Commissiontrs - - - 

2. As carried out by the Masters in the Court 

f Chancery - - - - . 

3. Laborionsnr.es and Importance of the Duly 
Adequacy, or otherwise, ofTwoVice-Chan- 

^fllors to peform it - - - - 

^O’loeyanciu" . - . 



385 

385 

385 

385 

3?f5 

383 

386 
361 
. 3 C 3 
363 

365 

366 
363 

367 
371 
371 

373 

373 

374 

374 

375 

375 

376 

376 

377 
377 
377 

384 

386 

387 

388 
392 

403 

403 

404 

404 

405 
405 
403 
4 o 3 
41s 

416 

417 

418 

419 

4>9 

420 



iNTESTiaATioii OF TVr/.fi— continued. 

Judicial Staff - - . _ 

Rolls, Mafter of the (Ireland) - 
Roster of Conveyancers 
Title iiasters or Commissioners 
Judgments - » . . 

Receivers - . . . 

Judicial Staff: 

1 . Approval of the appointment, atfrst, fonly 
Two Vice-Chancellors for the Court as 
re-constrmeted * - - - , 

а. Insufficient Judges proposed by Govtrri- 

ment ; Suggestions hei-eon - - . 

3. Question as to the Appointment of Mr. 

Longfeldaud Mr. Hurgreave 

4. As to the possibility of One Vice-Chancellor 

being in time sufficient • - . . 

5. Adra„l,ig, gm„aU^ .f 

fewer Clerks - - . . . 

б. Suggestion Hint the Number be regulated bu 

the Lord Chancellor - - - . 



415 

419 

383 

406 



389 

389 

389 

389 



Accessibility of Judges - - . - q6i 

in. 



Bar, The - 
^mmisiianers (Incumbered Estates Court) 
Conveyancing 

Equity Practice - - . - 

Investigation of Title - - . 

Keating, Dr. - - . - . 

Musters (Court f Chancery) - 1 

Richardi, Baron • - . . 

Rolls, Master of the (Ireland) - - . 

Stuff, 4 _ 

Uninambered Estates, Z. - - - . 

Leasehold Interests 

Lord Chancellor ------ 

Apptals 

Control 

Judtdal Staff, C. - - . . _ 

Ru.es - 



363 

366 

373 

374 

375 
386 
390 
399 

412 

413 
417 

420 



395 

363 

374 



Masters (Court of Chafceby) : 

1 . Approval of the AhoLitkn, as in England, of 

the Masters' Offices 

2 . Action hitherto f the Masters 

Jurisdiction recommended 

3 . Evidence with reference tu thtirAppoinlment 

as Vice- Chancellors - - - . 

4 . Ruggestiim that one or mure fthem he con- 

tinued to work iff the Arrears 
Act 13 li Viet. c. - 
Arrears (Incumbered Estates Court) - 

Bar, The ... ' 

Conveyancing - - - 

Delay (Court of Chancery) 

IfeiiH, Master - 
Iiivestigiition qfTille, 2 
References and Reports 
Title Masters or Commissioners 



Non-Liligaiory Business - 
Notice fSale 



Leasehiild Interests - 
MiudUmcn 



Parliamentary Title 

Cheneery, Court f (Ireland) 
Expense - - . • 

Fictitious lucuiiibrances 
Fraud . . . - 

Incumbered Estates Court - 
Indemnity Fund 
Settled Estates - - - 

Title - - 

Uiii'icumbercd Estates 
Per-centage on Sales 



400 

381 

365 

386 

374 

374 



411 

419 



403 

392 

400 

403 

371 

376 

377 
377 
384 

380 

416 

4»9 

420 
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Permanent Appointments ... 
Incumbered Estates Court, 5. 6. - 

Personalty - 
Prices 

Blessinglon Estate , . - 

Forced Sales .... 
Procedure and Practice ... 
Assimilation of the Laxo - 
Examination of WUnesses - 
Fees and Stamps . - - 

Rules ..... 



RscEjyERS : 

1. Causes if Appointment - 

2. Number and ClassldcaCion ... 

3. Qualifications . ... . 

4 . Tenure of Office ..... 

5. System of Suretyship . - . ~ 

G. Rentals ever which appointed - - - 

7. Accounts ...... 

8 . Expense ...... 

y. Receiver Master ; his Duties and Powers - 

10. Evils nf the System of Receiverships, indc' 

pendciitly of the Expense - 

11 . Necessity of Receivers in certain, cases 
1 ’ 3 . Effect generally of past Legislation - 

13. Future (^"islationcoiisidercd, irrespectively 

of Mr. Whiteside's Bill ... 

1 4. Main iniportance of Expedition in Selling - 

15. Objection to Appointment by the Incumbered 

Estates Court ..... 

16. iJentrnlli/ as to Mr. Whiteside’s Bill, and 

simdry fits Provisions ... 

17. Practice of the Court of Chanceru in 

England ...... 

ti- Reiohi'imis of the Committee - - - 

Abnicinent of Rect ...... 

.■issinnlalion of the Lnxo ..... 

District Rcceiiers ...... 

Judgments - 

Letting of Land ...... 

Lhtlew.oil V. Prierly - ... . 

Mnmigemcnt of Property ..... 

Nugent V. Nugent 

lifpnirs and Improvements ..... 
Aaliciim 
St'iji'ord 4 - Morris 
Registraiiun of J'illes 
Salnries 

Pen.dtjns 
Elies - 
Arrears 



Chancery, Court of (Ireland) 
Delay .... 



i Despatch of Business - - . _ 

! Expense - 

i Fictiiious Iiicwnbninccs - . . _ * 

1 Forced Sales 

Incumbered Estates Court - ' 

Jobbing 

Notice f Sale - - - . 

Parlinmcntary Title 

Partition of Estates - - . . " 

Postponement of Sale . . _ _ ' 

Prices 

Title ; ; 

Unincumbered Estates - ... * 

Settled Estates 

Blayney Estates - - . . . _ 

StaT'F: 

1. Court of Chancery as now constituted 

2. Incumbered Estates Court ... 

3. Court of Chancery as remodelled - 

4. Recommended Employment of the Staff of 

the Incumbered Estates Court - . 

A2)pointments - - . .... 

Arrears, 0. 4- 

Chief Clerks - - - .... 

Examiners - - . .... 

Judicial Sta ff ....... 

Pensions 

Permanent Appointments - - . . . 

Receivers - 

Registrar - . .... 

Snlaries 

Scrivenery Clerks - - .... 

Taxation of Costs - - - .... 

Exchequer, Court f . - - ... 

Title 

Invesligalion of Title ..... 

P'lrtiiimrutary Title . ■ . 

Registration nf Titles ..... 

Title Masters or Commissioners .... 

Title Masters or Cojjmissioners : 

1. Evidence in Favour f their Appointment • . 

2 . Evidence in Opposttioinhereto - - . 

Preliminary Proceedings - - - . . , 

V Nllf CUMBERED ESTATES’. 

1. Approval of a right of Sale loilh a Par- 

limnentary Title - - - . . ; 

2. Objection to the foregoing Propositivn - ^ 

3. Increase of Business if the Proposition be 

adopted - - . . . . : 

Expense - - - _ . . . . ; 

Fees and Stanws, 2 - - - - . • j 

Fraud - - - . _ ...j 

I Non Litigatory Business - . . - j 

Per-ceuiage on Sales - . - - - ^ 
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[A^. B . — In this Index the Figures following the Names of the Witnesses refer to the Questions 
in the Evidence ; those following App. p. to the Paging of the Appendix ; anti the Numerals 
following Rep.p. to the Paging of the Report.] 



A. 

ABATEMENT of Rent. Check to witness’s power, as Receiver Master, in retrard to 
abatements of tenants’ rent, except where the letting is under the court, in which case he 
exercises the full power of an owner; practice hereon, and beneficial re.sults thereof, 
Li/le 3091-3306. See also Receivers, 0. 10. 

Accessibility of Judges. Possible curtailment of the facility for making applications with- 
out professional assistance when the applications are to be made to Vice-Chancellors 

instead of to the Incumbered Estates Commissioners, Hargreave 288-296 The Vice- 

Chancellors, through their clerks, can give the same facilities to the public as have been 

afforded by the Commissioners, Master of the Rolls 666, 667 Partie.s shouki still have 

all facility of going directly before the judge if they wisiied ii, Hargreave 841. 849. 

Less facilities of access in the case of the proposed Vice-Chancellors than of tlie 

Incumbered Estates Commissioners, Gibson 2233-223C; Arfair 2822 Importance of 

the present facility of access to the Comrais.sioners, Adair 2820-2823 Belief that there 

is no just ground for concluding that tljcre will be less fecility for solicitors, &c., to com- 
municate with Vtce-Cliancellors than with the Coinmissioiiers, Right Hon. A. Brewster 
3815-3827. 

Accounts. Grounds for the recommendation that the office of the Accountant-general, in 
reference to the sale of estates, should be kept separate from the office of the Ordinary 

Accouiuant-general of the Court of Chancery, Gibson 2237-2247; Adair 2897 

Delay in regard to the Court of Chancery payments through the complicated state of 

the funds, Gibson 2238. 2242 The simple practice of accounts in the Incumbered 

Estates C*>urt might be adopted in the Couri of Cliancery, but witness would prefer 

separate accountams, ib. 2239-2247. 2388. 2393 It should not be necessary for the 

Accountant-general of the Incumbered Estates Court to attend at the Bank every morn- 
ing,- Adair 2927, 2928. 

Letter from Mr. Siarkey, Accountant-general of the Court of Chanceiy, to the Chair- 
man of the Committee, dated 6 May 1856, explaining and justitying the system of 
accounts in the Court of Chancery, and denying that tlie same is inferior to that of the 

Incumbered Estates Court, Ev. p. 247 Remarks by Mr. Starkey upon thf mass of 

business devolving on his department, and upon the assiduity of his staff, ih. Com- 

paratively small business devolving on the Accountant-general’s department in the 
Incumbered Estates Court, ib. 

See also Receiven's, 7. Taxation of Costs. 

Act 13 14 Viet., c. 89. In some respects Sir J. Romilly’s Chancery Regulation Act has 

worked very well, and in other respects it has not worked well. Master of the Rolls {Ireland) 

1109 Sundry defects of jurisdiction which impede the operation of the Act in the 

Masters’ offices, Murphy 1886-1889 Successful and useful operation of the Act, ib. 

2027-2033 Effect of the 151I1 section of the Act in increasing the business of the 

Court of Chancery, and in facilitating its despatch, Gibson 2513, 2,514. 

Circumstance of Sir J. Romilly, in framing the Chancery Regulation Act, having 
received several suggestions from witness, King 2595— —Considerable reform effected 
by the Act, more especially in the extension of the judicial functions of the Masters, ib. 

2600-2603 Benefit to the suitor in Ireland from the increased jurisdiction given to 

the Masters in certain cases, Matins 4342, 4343. 

See also Masters (Coarf of Chancery), 2. 

0-34- Z z Adair, 
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Adair, Samuel Frederick. (Analysis of his Evidence.)“Solicitor in Dublin, 2704, 270^ 

Has had considerable experience in the Incumbered Estates Court and the Court of 

Chancery, 2706-2709 Has read the Bills before the Committee, 2710 SuwgestjoQ 

that the principle of the Incumbered Estates Court be retained and engraftecTon the 
Court of Chaut-ery, with two Title Commissioners or Masters to carry it out, 271 1-2710 

2718. 2926. 2929-2934 After a decision by ihe Court of Chancery that an estate 

should be sold, all subsequent dealings with the estate should be through means of the 
Title Masters, 2714. 

Inexpediency of providing that before an incumbered estate is sold, resort should in 

all cases be had to the personal estate, 2715-2717 Objection to the conieiuplated 

appointment of Vice-Chancellors to conduct the business of the amalgamated courts 

2718 Siiignaiion, if not stoppage, of business in the Court of Chancery if the arrears 

of the Incumbered Estates C<jurt oe transferred as proposed in the Atturney-o-eneral’s 

Bill, 2719. 2738,2739. 2825 ^The arrears in the Incumbered Estates Court are not 

so great as is supposed, the delay in regard to pending petitions being often intentional 
in the parties concerned, 2720-2724. 2739 ei scg. 281a. 2875, 2876. 2891. 

Circumstance of some petitions for sale being presented with a view to secure the 
benefit of a Parliamentary title before tliere can be any change in legislation 2720 

2739. 2764, 2765. 2876 Great value attached to a Parliamentary title, 2720. 2730' 

2731 • 2735. 2764. 2876. 2882, 2883 Equal facility in obtaining a decree of sale m 

the Incumbered Estates Court as in the Couit of Ch.incery, 2721 Greater delay at the 

present time tlian cm the first esiablislunent of the Incumbered Estates Court, 2722 

2723. 2S10, 2811 Causes of the delay of owners or solicitors to proceed with their 

petitions; considerations as to the practice of the Court hereon, and as to the propriety 
or otherwise of not compulsorily expediting the sale, 2724. 2741 ct seq. 

With certain amendments in the practice of the Incumbered Estates Court it would be 

quite as efficacious to secure justice as the Court of Chancery, 2725 Before money 

is allocated to any creditor be should swear an affidavit that sucrh money is due, 2726, 
2727. 2897 ^^Belief that in very rare instances has injustice been done through insuf- 
ficient notice to parties, retrospectively and prospectively, 2728 A Parliamentary 

title should be extended to all unincumbered estates Juridyide sold, 2729, 2730. 2884- 

2888 There should be an fn/orem duty of one-and-a-half per ce-iu., payable by 

the vendor, on the purchase-money of all estates, incumbered as well as unincumbered, 
sold with a Parliamentary title, 2730-2736. 2886. 

The Lord Chancellor, Master of the Roils, two ordinarv Masters, and two Title 
Masters, would be adequate efficiently to discharge the business of the combined courts, 

as wfll as the arrears, 2737-2740 Power to transfer ihe carriage of proceedings in 

the Incumbered Estates Court from ihe person who originally instituted them, 2748. 

2750* 2757, 275S. 2766-2771. 2786 Transfer of the proceedings in the case of 

Mr. Caner; considerable delay before such transfer, 2771-2774 Frequent instances 

of considerable delay doubtless occur between the presentation of the petition and ihe 
sale, 2775-2777. 

Evils consequem on the delays which have occurred before tiie distribution of the 

funds after the sale has taken place, 2778-2887 Due exercise by the Commissioners 

of the rules of the (^urt, 2786-2789 Circumstance of receivers over estates in the 

incumbered Estates Court being appointed by and amenable to the Court of Chancery ; 
inexpediency thereof, 2791-2800 Out of about 18,000,000/. sold in the Incum- 

bered Estates Court, 14,000,000 L or 15,000,000 1 . have been distributed, 2801. 

Difficulty in stating the time occupied by the Commissioners in the investigation of 
t e title, 2802-2811 The conditional and the absolute order for s-ale are often issued 

beforo the title is lodged with the Court, 2804-2806 Tiie delay in settling the 

schedule of incuinbrauces is generally under uvo monihs, 2813-2818 Satisfactory 

Mrorknig, generally, of the Court; causes of its success, 2819-2824 Importance of 

the hicihty of access to the Commissioners, 2820-2823 Less facility of access in 

the case of the proposed Vice-Chancellor’s than of the Incumbered Estates Commis- 
sToners, 2822. 



InatlcquBcy of the staff contemplated by the Attorney-general for the combined courts, 

2825 Importance of changing the locality of the Incumbered E.tiites Court, eSefi. 

2920 ouggesUon that an upset price be placed upon each estate about to be sold, so 

as to !'i;eveni any undue sacrifice to the solvent owner; iliustrntioo of the advantages 

thereof, 2826, 2827. 2S49-2852. 2858, 2859 Practice in regard to the valuation 

of estates, before sale, by a valuator appointed by the Cr.urt; how ffir made use of 

by the Commissioner m selling. 2828-2848 Other means of the Commissioner for 

ascei taming the value beyond the official valuation, 2853-2855. 

Belief that Mr. Baron Richards does not select his son as advising counsel in regard to 
the title, 2860, 2861 -Practice of the Court of Chancery to deal with the personalty as 

well as the real estate, 2862-2864 Doubt as to there being any irdditioual expense in 

the case ofau estate being at the same lime in the Court of Chancery, as to personalty, and 

in 
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Adair, Samuel Frederick. (Analysis of his Evidence) — continued. 

in ihe Incionberecl Estates Court, as to realty, 2865-2887 Expediency of a rule that 

the solicitor connected with the carriage of proceedings in the Incumbered’ Estates Court 
should make an affidavit not to influence the sale, and not to purchase any of the estate 
for his own benefit or the benefit of his friends ; practice hereon in the Court of Chancery 
2868-2874. 3897. 3935-2947. 

Exceptions made to the rule of ihe Incumbered Estates Court, that estates must be 
incumbered to the extent of one half their value ; the Commissioners do not inquire into 

tins point, aS77'288i Opportunity for parties to create ficutious incumbrances, for 

the sake of a Parliamentary title through the court ; witness does not know any instances 

of this, 3883. 3888-2890 Adequacy of the present staff of the court to transact the 

current business, and work up the arrears, 2892 Probability of ttieir overtaking the 

arrears in two years, 2S93-2896 Possible injury to individual estates under the court, 

if, in working off the arrears, supplemental petitiozis were not admissible, 2896. 

Further sugi-estions, ami explanations thereon, for the amendment of various defects in 
the present system of the Incumbered Estates Court, 2897 et seq. It should be com- 

pulsory to register nil wills within two years after ihe’death of the testator, 3899. 3933- 

3914. 3949-2951 Advantage of an exemption from lees in the Court of Chancery, as 

in the Incumbered Estatee Court, 2915, 2916 Opinion tlml the cost of seliino-'an 

estate, small or large, in the latter court is not unreasonable, 2917-2920. ^ 

Use made by the Commissioners of the reports of the .Masters, in the case of estates 

previously in the Court of Chancery, 2921-2925 Any rules made by the proposed 

Tide Masters should be subject to the approviil of the Lord Chancellor, 2931 There 

should be an appeal from the Court of Chancery, as re-constituied, to a court of tliree 

judges, 2932, 2933 The submission of tlie title to counsel is not compulsory on the 

solicitors practising in die Incumbered Estates Court, 2948. 

Administrative Busbiess. Witness would be slow to recommend the transfer of the 
Incumbered Estates Court, if he thought the judges would neglect the administi-ative part 

of tile busiuesf, ifargrroiic 57. 273-275 The probable tendency of the business of 

the Vice-chancellors might be, to draw tlieir minds away from the proper discharge of 

the administrative business, ib. 275, 376. 285-287 iGreat importance of the judge 

exercising a direction and supervision over tlie administrative business, Williams 1224. 
1344-1247. 1256 In some slight matters only could the Incumbered Estates Com- 

missioners safely delegate any of their present duties to subordinates, Gibson 2554, 
2555. See also Chief Clerks. 

Advertisements {Incumbered Estates Court). Necessity of large expenditure in advertising, 

Longfield 16S6-1688 Suggestions for limiting die great exoense of advertisements, 

Adair 2897. 

Affidavits. Importance of the abolition of die system of affidavits in maiters of controverted 

fact, Williams 1193. 1265-1268 Any attempt to get at the truth through means of 

affidavits is most unsatisfactory, ih. 1267, 1268. 

Allocation Schedule. The settling of the allocation schedule might be looked to by a chief 
clerk instead of by the commissioners or judges, Longfield 1755. 1769. 

Amalgamation of Courts. Complaint of the Dublin solicitors as to the unnecessary number 
of courts of equity sitting at the same lime, JSargreave 156, 157. 

See also Arrears. Buildins Accommodation. Commission of Inquiry. Co- 
ordinate Junsdiction. Pour Courts. Incumbered Estates Court, 5. 6. 8. 
Judicial Staff. Staff. 

A-PPEALS : 

1 . Alteration desirable as regards the Incumbered Estates Court; present 

Practice of ihe Court. 

2. Disapproval of ihe Appeal to the Irish Privy Council. 

3. Importance of an Appeal to the House of Lords. 

4. Tenure of Office of Judges of the Appellate Court. 

5. Few Appeals from the Decisions of Irish Judges. 

6. Generally as to Appeals from the Court of Chancery as re-conslrvcted. 

1 . Alteration desirable as regards the Incumbered Estates Court ; present Practice of 

ihe Court : 

Desirableness of altering the mode of appeal fmm the Incumbered Estates Court, if 

that court be made permaiieDt, Hargreave 161-166 All appeals should be matter of 

right, wiihout reference to the option of the judge, ifargreatie 167-17^5 Master of ihe 
Eolls-^\^. 564; Master of the Rolls (^Ireland) \o^\. 1107,1108; Longfield 
1 848- 1 857 ■ Appeals on mere points of practice are not allowed, but are always 
granted when any point of law is involved, Hargreave 168. 

0.34. ZZ2 There 
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Appeals — continued. 

1. Alteration desirable as regards the Incumbered Estates Court, 4rc. — continued. 

There should be an independent right of appeal from the court to the Lord Chancellor 

and the Lord Chief Justice, Master of the Rolls {Ireland) 1091. 1107, no8 The 

appeal tViun one to three Incunibered Estates Commissioners should be abolished and 
there should merely be one appeal to a court sitting at the Four Courts, Gibson 2510- 

2532. 

Advantage of an inexpensive and simple appeal to the Lord Chancellor, over the 
present system of appeal to three Commissioners, and thence, if allowed, to the Priw 

Council, Longfield 1719-1732. 1752. 1777,1778 Nature of fiiu-stions upon which 

appeals are granted from one Cmnniissinner to tliree Commissioneis, ib. 1877-1679. 1748 

These appeals are now looked upon as matter of right, ib. 1749 Two days in tlie 

week are fully occupied in appeals, ib. 1750, 1751. 

Opinidn of the Committee, that in lieu of the present appeul from the Incumbered 
Estiites Court to the Piivy Council, all future appeals sliould be to the Court of Appeal 
in Chancery, Rep. p. iv Resolution that such a|>peal should be of right, ii. 

2. Disapproval of the Appeal to the Irish Privy Council: 

The appeal from tiie Incumbered Estates Court to the Privy Council should he 

abolished, Masterof the Rolls {Ireland) 1091 Very unsatisfactory manner in which 

the appeilimt jurischction of the Irish Privy Council is disposed of, ib. 1091, 1092. 

Partial approval of the appeal to the Privy Council, Longfield 1674-1676. 1726, 1727. 

3. Importance of an Appeal to die House of Lords : 

Advantage of appeals fi-om the Court of Chanceiw in Ireland going before the House of 

Lords, Master of the Rolls {Ireland) 1032-1034; Longfield 1554 Importance of a less 

expensive appeal to the House of Lords, Longfield 1371. 1554-1556. 

4. Tenure of Office of Judges of the Appellate Court: 

Disapproval of the provision in clause 50 of tlte Attorney-general's Bill, that the office 
of the judge of the Court of Appeal shall be held “ during Her Majesty’s pleasure,” 
Master of the Rolls 490-500. 51 1 ; Alaster of ike Rolls {Ireland) 3 028, 1029. 

5. Few Appeals from the Decisions of Irish Judges : 

With regard to the number of appeals from the Incumbered Estates Court, 62 appeals 
and 19 reversals out of 1369 orders show a very satisfactory i-esuit, Master of the Rolls 

445-. 583“587* 611-613 There are comparatively very, few appeals from the decisions 

of Irish judges, Master of the Rolls {Ireland) 1034. 



6. Generally as to Appeals from the Court of Chancery os re-conslructed : 
Suggestions in regard to a|)peals in the event of the business of the Incumbered 

Estates Court being transferred to the Court of Chancery, Hargreave 267-271 

Grounds for objecting to the proposal that the Lord Cliancellor should preside as an 

appellant judge, and also hear original causes, Master of the Rolls 479-489 Witness 

often sanctions an appeal from the decisions of the chief clerk to be held in open court, 
il. 504-507' Objection to the Lord Chiincellor sitting alone as an appeal judge, ib. 508- 
5it- 527 Advantage, as regards appeals, in the business of the Incumbered Estates 
Court being transferred to the Court of Chancery, ib. 513-515. 

Doubt ns to the expediency of the provision that the judge of appeal must be a 

banistei--at-law of fifteen years’ standing, Master of the Rolls ^Ireland) 1030, 1031 

Inexpediency of the Lord Chancellor being a sole judge of appeal ; illustration thereof, 
26.1035.1154,1155. 



Approval of the Court of Appeal in Ireland, as proposed in the Attorney-general’s Bill, 

Longfield 1366-1379- It is not necessary to provide tliat the Lord Chancellor should 

sit alone on appeals, ib. I37p~i37® Opinion as to the inconsistency of a Court of 

Appeal m Ireland from the judgments of the Lord Chancellor, ib. 1553, 1554* 
Importance of an easily accessible appeal tribunal composed of two judges, 

1967 Lord Chancellor and a permanent Lord Justice, ratlier than a common law 

judge, would form a suitable court, ib. 1968-1972 Slight expense anticipated under 

the system oi appeal proposed in the Bills before the 'Committee, z6. 1973-1977 

There_ should be appeal from the Court of Chancery, as re-oonstituted, to a court of 
three judges, Gibson 2397 > Adair 2932, 2933. 



Satisfaction to suitors if on a re-hearing of the Lord Chancellor’s iudgment a lord 

justice were on the court, Right Hon. A. Brewster 3546, 3547- 3579- 3084.3586 

A.dmisaion ofriew affidavits, c^^ new evidence, in appeal motions from the Master 

of the Rolls to the Lord Chancellor; how Car expedient, 16 3S52-3561 Whether 

there be one or two judges in addition to the Lord Chancellor on the Court of Appeal, 

t^hey must of necessity be subordinate, ib. 3573-3576 Greater care on the part of the 

Lord Chancellor if there be anotlier judge by his side in cases of appeal, t'6. 3577-3581* 

Opinion 
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i?p£^Z.S~continued. 

6. Generally as to Appeals from the Court of Chancery, 4c. — continued. 

Opinion oftlie Committee, that a Court of Appeal in Chancery should be constituted, 
(0 consist of the Lord Chancellor and an additional jiidire to be the Lord Justice of the 
Court of Appeal, with power to the court to call in the aid of a judge of one of the 

superior courts of common law, Rep. p. iii All appeals from orders or decrees of the 

Master of the Rolls, and all re-hearings or decisions of the Lord Chancellor, should be 
determined by the Court of Appeal, i\>. 

See also Blacliburu, Lord Chief Justice. Keating. Dr. Re-hearing. 

Appoinlmenls. All officers of the Incumbered Estates Court are appointed by the Commis- 

sioners, Hargreave 825, 826 Objection to Mr. Whiteside’s proposition fbr mmiing in 

the Act the officers to be appointed to the Court of Chancery as re-constructed, Long- 
fidd 1577, 1578- 1606-1629 The Master in Chancery siiould appoint Jiis own regis- 

trar, chief clerk, and junior clerk, subject to the approval of the Lord Chancellor, Gibson 

22^1-2376. 2387 Strons: objeciion to any authnriiy other than the judge appointing 

the clerks, Right Hon. A. Brewster 3651-3657. 3660-3662. 

See also Chief Clerks. Incumbered Estates 5. fi. Judicial Staff, 

Rermanent Appointmeuts. Title Masters or Commissioners. 

Arrears {Court of Chancery). Great evil cf arrears of business in the Court of Chancery 
or any other court, Master of the Rolls {Ireland) 1067-1070. 1102 There is not, sub- 

stantially, any arrear of business before tlie court, Right Hun. A. Brewster 3647. 

3787- 

Arrears {Incumbered Estates Court): 

1. Extent and Character of the Arrears, soctdled. 

2. Period in which, they might he worked off by the Court. 

3. Provision for disposing of them f transferred to the Court of Chancery. 

4. Effect of a Transfer of the Arrears to the Court of Chancery upon the 
Business of that Court. 



1. Extent and Character of the Arrears, so called: 

Difficulty of calculating the amount of business remaining in the Court to be disposed 
of j estimated romul of about 400,000 1 . a year remaining in Court unsold, Hargreave )0- 

14 Different causes of the large amount of arrears, or, more ptoperW speaking, ot 

business remaining undone, /d’or^rreaue 247-256. 259, 260. 263-266. 272; Zony/ic/d 1337. 

1350. 1401, 1402 Question as to the urvearS'betore the Court being so heavy as might 

be inferred Irom the large amount of business yet to be disposed of, Master of the Rolls 
446-448 State of the business in witness’s office and in the offices of Mr. Har- 
greaves, and Baron Richards further adverted to, Lougfeld 1439-1449 The arrears 

are not so great as is supposed ; the delay in regard to pending petitions being often 
intentional in tlie parlies concerned, Adair 2720-2724. 2739 et seq. 2812. 2875, 2876. 
2891 There is at present a very heavy arrear. Right Hon. A. Brewster 3596- 



2. Period in which they might be worked offhy the Court : 

The arrears now before the Court might be worked off in three or four years, Hargreave 

192-197.363 Opinion that in about two ye^i’s the great mass of unfinished business 

might be completed by the present staff, Longjidd 1519-1528 Probability of the 

Court overtaking the arrears in two years, Adair 2893-2896. 



3. Provision for disposing of them if transferred to the Court of Chancery : 

Two Vice-Chancellors and a proper staff would complete the business now before the ; 
Court in about two years, and would be ready at the expiration of that period to deal 

with petitions now lodged, Hargreave 203-215 State of the business now beioretne 

Court of Chancery adverted to, as showing how far the Vice-Chancellors or Master 
of the Rolls could find time to work on the arrears of the Incumbered Estates Court, id. 

207-209. 220-225. 262. 300-313 Increased facility for disposing of the shears, it, in 

certain cases, the Masters in Chancery were called on to assist the proposed Vice-Chan- 
cellors in the matter, iJ. 321-328. 

Objection to the ad inteidm continuance of the Incumbered Estates Court in order 

to wind up the arrears, Master of the Rolls 450. 559*562 Advisableness, under any 

circumstances, of a temporary staff under the Court of Chancery, so as 10 overtake e 

arrears, ib. 598 Satisfactory arrangement in regard 10 the Englisli Masters working 

on arrears only, ib. 599-601. 

The avvears“of the Incumbered Estates Court, in the event of its transfer to Court 
of Chancery, should be disposed of by retaining one of vhe Commissioners tor the 

purpose, Master of the Rolls {Ireland) noi, U02 Proposed employment of tne 

Masters on the arrears, Right Hon. A. Brewster^ 3592 et seq.- The Lord Chancellor 

should distribute the arrears among the Masters, ib, 3610. 

0.34. Z23 Arrears 
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{Incumbered Estates Co trRr)— continued. 

4, Ejfect of a Transfer of the Arrears to the Court of Chancery upon the Bn»y, 
of that Court : 

Under any circumstances new business must be retarded whilst the arrears are be' 

worked off, Rargreave 226. 329 The arrears cannot safely be thrown upon 

Court of Chancery, GiUon 2208. 2235. 2378. 2442. 2559-2562 Stagnation if Z 

sloppase, of business in the Court of Chaiiceiy if the arreara of the Inciimbered E 
tates Court be transferred as proposed in the Attorney-general’s Bill Mwphu tosT 
1948. 2036. 2101; -drfoir 2719. 273S, Q739. 282,5; liing^o%. ’ ' ^ ^ 

See also Masters {Coart of Chaaceri/), 4. Supplemental {Petitions. 

Amars of Sent. Doubt as to receivers taking iioies from the tenants for niTears of rent 

Knig 2693-2699 Difficulty under tlie Incumbered Estates Court in regard to the 

sale of arrears of rent unless the purchaser be put in immediate possession, Adair 2897 

Assimilation of the Law. Obstacle to an assimilation of the law in England and Irelantl 
as to Ihe appointment of receivers, Hargreane 381 Vast importance of an assimila- 

tion of legislation tor Ireland and England, Master of the Bolts {Ireland) 1012 10,0 

1085. 1 109; Mmphy 1951, 1952. 2133-2140; BiphtHon. A. Brewster 3662 Sti™,; 

obj ection to the system ol ejiceptinnal experimental legislation for Ireland, Master of £ 

Bolls {Ireland) 1 012. 1085, 1086 The Incumbered Estates Court iriiglit however be 

contimied for an od mterirn period whilst corresponding legislation is being extended to 

all parts of the kingdom, tl. .012-1013. 1085-1088 Great importance of the speedy 

assimilation of the law os regards the u-aosfer of land in England and Ireland ib \oJ 

1072.1085.1109-1111.1137,1138. ’ • 

Power under the Attorney-general’s Bill to assimilate the practice of the Court of 
Chancery m Ireland with that of ihe English court, concurrently with the proposed 

transfep of the business of the Incumbered Estates Court, ArmrfeH 1413-1400 

Approval .jf an assimilation of ihe law in Ireland to that in England iu regard to 
which ’ 2016-2019— Ihose portions of tlie practice of the law in Ireland, 

mi f- ‘>'2 i>™2‘i2e >n England, should not be abrogated for the sake of 

assimildtiou, uniformity of practice being however very important, ih. 2133-2140. 

re™,‘’rr\o“, assimilating the Irish practice to the English practice in 

io r 'o"d?'';i 3192 Advanta,ge of Mr. Wl.iieside's Bill. 

of rh’.^cc™ m 0° "2f™'lation of the constitution and procedure of the Irish Court 

Bid I os ‘ f 5 '*• Ad.anluge of incorporating in the 

xsm all well ascertained nnprovemeiitSi i/j. 2997-2999, » 

'■'“"’b'g ‘lie dolies performed by ibe assistant clerk in witness's 
Henn’s oSice of the various dories performed by witness in Master 

wimis nTlu ,°L“s 62ties, now undertaken by 

sale of tnlnetmbercd ptopertrij’ "864-.8M^ Sbnerally be advisable in the 

aucrioTu nrimnmtaS®r-A’" ''■'62"C2. that the presence of a commissioner at the 
in the Court of Cll^rw^ ’ 2540-2543, 2548. 2552, 2553 Practice respectively 

in:l::Srbidd!i;g"tS 

!udd“ei‘rwho° ‘'”’22 limes to different 

declared the pwohaserfZ/iIht"A BrZt 7 ^ ” 



'^™dZw^di?pl2XAtg Chancery is composed 

^ vieS'haSois'in' nre7" 'i'' 2PP““‘'>ieot of Mr. Longfleld and Mr. Hargreave, as 

bar orfrl auTXf so ““ ,?Pf2™‘™2“t of a Vioe-Chaucellor from°the Irish 

some letpTctro" te cus^^^^^ «'-463. 568-575 Advantages in 

practice Harorearp „c° confine themselves to one line of 

Sie Incumbered ti^'ough the absence of a proper barm 

3692! ^472, 1473 ; Right Hon. A. sLster 3691, 

cleAs' and toerndt cL*fcoaS 7 .“■ 2 ‘ ‘wo Vice-Chancellors, with two chief 

and the Incumbered Estates'Court, 

pitness 



Printed image digitised by the University of Southampton Library Digitisation Unit 



BAR 



B RE 



367 



Report, 1856 — continued. 



Bar, TAe— continued. 

Fitness of many members of the Irish bar as judges to deal with titles, in addition to 
equity business; one individual specially adverted to as peculiarly competent for the 

office, Right Son A. iWter 3637-3644; 3723 , 3724 The Vice-Chancellors should 

certainly be members of the Insli bar; decided dissent hereon from the opinion of the 
Master of the Rolls, that, in order to ensure confidence and efficiency the present 
Incumbered Estates Commissioners must be appointed, ib. 3864-3869. 

See also Conveyancing. jRoster of Conveyancers. 



Bingham Estate. Considerable delay, through the pressure of other business before the 
schedule of incumbrances m the case of the sale of this estate was settled in’the Iiicuiu- 
hered Estates Court, Gihson a 198-2202. 



Blackburn, Lord Chief Justice. Peculiar fitness of Lord Chief Justice Blackburn as 
member of the Court of Appealj Gibson 2549, 2550. 

Blayney Estates. Sale of the settled and slightly incumbered estates of Lord Blayney in 
the Incumbered Estates Court under circumstances involving injustice in the event of his 

having a son, Master of the Rolls {Ireland) 1005 Though tlie incumbrances were only 

8,000/. or 10,000 the whole of the estates were sold, realising 180,000?., ib. ^ 

Explanation relative to the sale of Lord Blayney’s estates, though but very slio-luly 

incumbered, Longfield 1450-1455 Inaccuracy of some of the evidence of the Master 

of the Rolls hereon, ih. 1451 Strong reasons for selling the whole of the estates, ib 

Investment by witness of 60,000 /. or 70,000 1 . out of the proceeds in the purchase 

of ail estate under the trust of an old settlement, ih. 1454, 1455 Circurastnnee of 

the Master of the Rolls having refused to confirm the sale, ih. 1561. 

Reference to the case of Lord Blayney, to the effect that his application to sell cei-tain 
property was refused by the Court of Chancery, but subsequently granted bv the 

Incumbered Estates Court, Mn-rphy 1872, 1873 On the reference of the case to 

witness as Master, he reported to the Master of the Rolls decidedly against the sale, 
ib. 1876. 



PajX'i-s delivered ni by Mr. Murphy, showing the decision of the Master of the Rolls, 
in December 1849, setting aside the contract, and dismissing the petition of Lord 
Blayney, .4p7?.p. 349. 

Blessington Estate. In the sale by the Court of Chancery of the Blessington Estate, at 
least as much purchase-money was obtained as though the estate were sold in the Incum- 
bered Estates Court, Murphy 1938, 1939. 

Boundaries. Instances of sales in the incumbered Estates Court, in which there has 
been encroachment upon adjoining property 011 account of the boundaries being imper- 
fectly marked ; conipensation awarded, Hargreave 33-35. 

Brewster, Ri^lil Hon. Abruh/m. (Analysis of his Evidence.) — Member of the Irish bar, 
3453 'Was one of the Commissioners who concurred in the Report upon the Incum- 

bered Estates Court, and the importance of continuing the principle of that Court, 
3454 * 3458-3460 Has practised in the Court of Cliancery, and has become con- 
versant with the procedure of the Incumbered Estates Court, 3455-3457 Concurred 

also in tiie recommendation oi' the Cinumissioners that the power of sale with a Parli.;- 
mentary title, should be extended to unincumbered estates, 3461-3466. 

Reasons in support of the principle of a Parliamentary title in connexion with the sale 

of unincuQibered property, 3467 Advantages of a Parliamentary title, in its being 

the root of the title from which to start, 3467-3471. 3479 Difficulty, delay, and 

expense in making out titles and transferring land inireland, independently of tlie 
Incumbered Estates Court ; instances thereof, 347 1 -3478. 3699-3706. 

Rare instauces of voluntary sales of land by Irish proprietors, 3471. 3495, 3496 

Slight increase of business anticipated from giving a Parliamentary title upon the 

transfer of unincumbered estates, 3471. 3493-3496 Respect in which and extent to 

which a Parliamentary title increases the money value of property, 3479. 3495 . 3511 
- Great preponderance of good over evil in the operations of the Incumbered Estates 

Court, 3480-3486 tjeveral instances at first of forced sales at diminished value, 

3481-3484. 

Slight argument, on the ground of fraud, against the conveyance of unincumbered 

property with a Parliamentary title, 3487-3492. 3528-3533 Opinion that a fraudulent 

sale must subsequently vitiate everything as between the pavties'to the fraud, 3487-3490 
- — Belief that the great mass of property in Ireland requiring 10 be sold has already 

been sold, or is in process of sale, 3494- 3711-3713 Practice formerly in regard lo 

adverse sales in the Court of Chancery; immense periods for which some suits have 

lasted, 3497-3505 How far the expense attendant on a judicial investigation of the 

title is likely to deter unincumbered proprietors from coming before the Court, 3506“ 

0 ' 34 * 2 z 4 There 
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Bmcsier, Right Hon. Abraham. (Analysis of his R'i\<\tnce)— continued. 

There is not much transfer of landed property in Ireland, 351 1 System of jobbing 

practised in the Incumbered Kstates Court; speculators buyincc land, for tvhich they 
cannot pay, with a view to selling it at a profii; insutficient check hereon, as compared 

with the check in the Court of Cliancery, 35*^-3524 Doubt as to the expediency of 

the practice in the Court of Chancery of opening the sale in the event of a higher bidder 

coming forward, 3525-3527 Equal opportunity for fraud in tlie sale of incumbered 

estates as of unincuiiibered estates, 3528-3532. 

Difference in piac-tice but not in theory between the jurisdiction of the Incumbered 
Estaies Court and the Court of Chancery in regard to occupying tenants, 3534, 3535 

Sysiem of compensation to tenants it) sales under the Court of Chancery, 3534. 3536 

Ailvantage of the system of recognition and compensation of tenants by the 

Incumbered Estates Court, 3536-2544 Witness has never heard of intermediate 

interests being “ squeezed ” out, as stated by Mr. Rolleston, 354I-3544. 

Approval of vesting in the Court of Chancery tlie jurisdiciion of giving a Parliamentary 

litle, 3545 Proposition, at variance with the Report of the Commissiouei’s, but fully 

concurred in by Mr. Blackburne, that every case of. re-hearing, including u re-hearini'- 
of the Lord Chancellor’s own judgment, should go bel'ore an appellate court, comprisiu" 

a lord justice as well as the Lord Chancellor, 3546-3591 Distinction between an 

appeal and a re-hearing, 3548-3551 Admission of new affidavits, coniaiiiino- new 

evidence, in appeal motions from the Master of the Rolls to the Lord Chancellor; how 
far expedient, 3552-3561. 

Expectation that a very large portion of the most important business of the Court of 

Chancery will still devolve on the Lord Chancellor, 3567-3570. 3666 Whether there 

be one or two judges in addition to the Lord Chancellor on the court of appeal, they 

must of nt'cessity be his subordinates, 3573-3576 Greater care on the part of the 

Lord Chancellor if there be another judge by his side in cases of appeal, 3577-3581 

Great expense and delay in tiie case of appeals from Ireland to the House of Lords as 

compared with a re-hcaring in Ireland, 3585. 3587-3591 Rare occurrence of aa 

appeal to England if there be a re-betiring as proposed, 3586. 

Further proposition, at variance with the Report of the Commissioners, but also con- 
curred in by Mr. Blackburne, that the Masters in Chancery be continued until their own 
arrears and the arrears of the Incniiibered Estates Court are disposetl of, 3592-3595. 

3608-3616. 3670-3672 Concurietice in the recominendntion of the Report, that the 

staff of the Incumbered Estates Court be merged in the Court of Chancery, and be con- 
tinued on the same business as at present, 3594 et seq. Objection to ihe investiga- 

lion of the tide, and the distribution of the proceeds of sale, being undertaken by 
different judges, 3596, 3597. 3617-3620. 3663-3666. 

Evidence opposed to the proposition for the extension of the jurisdiction of the 

Masters, and lor the appointment of Title Masters, 3598 et $eq. Greater fitness of 

■Vice-Chancellors, as proposed, than of the existing Masters, as such, to perform the 
duty ot investigating the title, it being of the utmost importance to impose such duty 

upon judges of the highest staiion and prestige that can be found, 3599-3607. 3617 

Readine.'.s of witness to testily lo the individual abilities of the several Masters, though 
he cannot recummeud their continuance as Masters, in the event of the Court being 
remodelled as contemplated, 3603-3607. 3617-3620. 3667-3669. 

There must be two Vice-Chancellors, 3604, 3605 A third Vice-Chancellor would 

be desirable, as expediting the business, but was not recommended by the Commis- 
sioners on account of the expense, 3610-3612 The Master of tlie Rolls should, at his 

option, undertake or decline the investigation of titles, 3613, 3614 As patent officers, 

the Masters must retire on full salaries ; greater reason, therefore, for their liquidating 
the arrears, 3615, 3616. 3670“"~ Limited experience of the Masters in regard to the 

making of titles, 3623-3625 The judges of the re-modeiled Court might at their 

option require the advice of counsel in difficult cases of title, 3625-3627. 

Able discharge of their functions by the Incumbered Estates Commissioners, 3629- 
3 ^ 33 “ Preference given to eminent equity lawyers or judges over conveyancers as 

investigators of 6116,3634-3636. 3714-3716 Fitness of many members of the Irish 

bar as judges to deal with titles in addition to equity business ; one individual specially 

adverted to as peculiarly competent for ihe 01606,3637-3644. 3723, 3724 Reference 

to the amount of work to be performed by the Vice-Chancellors, 10 the effect tliat they 
would probably ret, d all the abstracts of title during the vacation: propriety thereof ; 
3643 - 3 b 50 - 371 7-3723- » t' r J 

Importance of efficient clerks under tlie Vice-Chancellors, 3647. 3658, 3608 

authority other tlian the judge appointing the clerks, 3651- 

3657- 3660-3662 Vast importance of an assimilation of legislation for Ireland and 

England, 3662 Variety of knowledge and experience brought to bear upon th® 
Report of the Commissioners before referred to, 3673, 3674. 

Inexpediency of the clause in the Act of 1850, whereby judgments, howsoever low the 
amount, may be converted into mortgages, and receivers appointed, 3676-3679^ 
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Brewster, Right Hon. Ahraham. (Analysis of his Evidence)— confinuerf.' 

Effect of the first Receiver Act, the 5 Sc 6 Will. 4, c. 55, as introduced by Sir Michael 

O’Loughlin, 3678 Power of any itiorlgE^ee, under the Act passed in 1773, to appoint 

a receiver wiiere there is three and a half years’ interest due ; this Act need not be re- 
pealed, as there are very few receivers under it, 3678. 3725. 

Great evil of the system of receivers, 3680-3682 Small rentals over which many 

receivers are appointed, 3684 Doubt as to there beinij any abuse through an estate 

being operated upon simultaneously by the Incumbered Estaies Court and' by receivers 

under the Court of Chancery, 3685, 3686 Necessity of receivers pending sales in 

the Incumbered Estates Court, 36H7, 3688 Expedition in sale adverted to as the 

best means of doing away with receivers, 3689, 3690. 

Evil through the absence of a bar in the Incumbered Estates Court, 3691, 3692 

Time alone can show to what extent injustice has been done to remainder-men and con- 
tingent interests by the operation of the court, 3693-3695 Estates having a Parlia- 

nieiitiiry title will gradually again be brought before the court, in order to wipe off 
incumbrances yet to accrue ; advantage of the court hereon ; 3696-3698. 

Procedure in regard to ilie investigation of titles by the Incumbered Estates Com- 
missioners adverted to in connexion with the time taken in the matter, 3699-3706 

Practice respectively in Ireland and England in regard to getting in the entire legal 

estate before conveyance, 3706, 3707 Including settled estaies, it is impossible to 

say what proportion of the incumbered property in Ireland has been taken into the 
Incumbered Estates Court, 3708-3710. 

[Second Examination.] — Different system in ihe Court of Chancery and the Incum- 
bered Estates Court in regard to personalty before dealing with the real estate, 3726- 

3731 Opinion that in the conteni2)lated changes in the Court of Chancery it should 

be provided by a rule of the court, rather than by Act of Parliament, that there might be 
an immediate sale of the realty without reference to the personalty, 3732, 3733. 3744“ 

3748- 

'fhe contemplated changes would amount almost to a reconstruction of the court, 

37333 3734 great principles should be laid down by legislation, and all the details 

worked out by rules, 3735 The making of rules is a very important and necessary 

8uty, 3735, 3736 The majority of the court, rather than the Lord Chancellor alone, 

should decide upon the rules, 3740-3743. 



Inexpediency, for several reasons, of the clauses in the Government Bill relative to the 

sale of settled estates, 3749-3755 Considerable mimber of receivei-s appointed in the 

case of annuities, 3755 Undue interference with the rights of property if receivers be 

interdicted altogether, 3756-3761. 3773-3776 Circumstance of land, raiher than 

Government stock or any other property, bemg the chief security in Ireland j evil thereof, 

3757-3761. 3776 Reconsideration decidedly necessary as regards the Act of 1850, on 

account of the facilities thereby for aiipointing receivers, 3762-3767. 

The sureties for receivers need not necessarily be in possession of landed property, 

3768 There is doubtless much evil in the system in Ireland of sureties tor receivers; 

still, so long as there are receivers there must be sureties, 3769, 3770 The social con- 

dition of Ireland, rather than any peculiarity in the law, chiefly creates receiverships, 
377l> 3772 As regards a check upon receiverships, there might be the twofold con- 

sideration of the amount of debt and of rental, but the limit of 150 1. as to debt should 
be extended, 3773-3781. 

The vice of modern legislation for Ireland has been to attempt too miieb in too short 

a time, 3775 Socially and nationully, the Incumbered Estaies Court has doubtless 

effecied much good, 3775. 3782 Great hardship has nevertheless been inflicted on 

individuals, 3782 For the future, with the Lord Chancellor as responsible head of 

the remodelled court, but little evil can be inflicted even on individuals, whilst additional 

advantages will accrue, 3784, 3785 The increased good, moreover, is not likely to be 

attended with an increase of expense or delay, 3786, 3787. 

Reference to Master Tienn as well entitled after his long service to retire, 3789 — 

Testimony to the competency of Mr. Stanford, Master Henn’s examiner, 379'^~3793 

Statement to the effect that a remodelling of the practice of the Gbaiicery,in order to meet 
the transfer of the Incumbered Estates Court, rather than a reform of the court was 

aimed at by the Commissioners who reported thereupon, 3794-3808 How far the 

question of a reconstruction of the Couitof Chancery was referred to the Commissioners, 
or how far they were justified in considering it, 379^800. 3961-3970. 



Diminutions of the vacations in Ireland, according as the business before the court 
increases, 3809-3812 Probable importance of a third Vice-Chancellor further ad- 

verted to, 3813, 3814 — r-Belief that there is no j ust ground for concluding that there 
will he less faciliw for solicitors, See., to communicate with Vice-Chancellors than with 

the Incumbered Estates Commissioners, 3815-3827 Argument that the continuance 

of the Incumbered Estates Court is not desired in Ireland, and is not expedient, npt- 
wiihstandine that the court has done immense good, and that its principle is iuUy 

approved, 3g28*>3860. 

0.34. 3 A Witness 
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Brercster, Right Hon. Abraham. (Analysis of liis Evidence) — continued. 

Witness declines to offer an opinion upon tbe propriety of appointin';: Mr. Haro-i-gayg 

and Dr. Loni^field as Vice-CImncellors, 3851,3852 Explanation as 10 his havin? 

concurred in the 1 4th resolution of the Commissioners, passed at a meetinq; nn 31 Marcf 
1855, that the existing staff of the Incumbered Estates Court should be transferred to 
the Court of Chancery, and as to his having subsequently ooncuried in e.xpungino' tlj^j 
resolution so far as related to the transfer of Dr. Iiongfield and Mr. Hargieave, 38 ro_ 

3867 The Vice-Chancellors should ceitaiuiy be iiicuilievs of the Irish Bar; decided 

dissent hereon from the opinion of the Master of the Rolls, that in order to ensure con- 
fidence and efficiency the present Incumbered Estates Commissioners must be auuointefl 
3864-3H69. 

Different systems of dealing with land previously to the Receiver Act, 5 5: 6 Wjii. a 
c. 55, namely, by writ oi levari facias, by grant of custodiarn, by writ of elegit, and by 

petition, under the Act 1 1 & 12 Geo. 3 ; mischief of these systems, 3870-3896 Jqi. 

proved praciice through the appointmeiu of receivers under the Act 5 & 6 Will d- 

3887. 3897-3902 Different praciice in England and Ireland in regard to mortgao-ees 

and receivers, 3889, 3890. 3901-3907 Advantage of the power to sell in the°In- 

cumbered Estates Court a portion only of an estate to meet a portion of the debts 

tipon it, 3896. 3917 Considerable extent to which judgments have become securities 

for debte in Ireland, 3898-3903.- 

New practice as regards enforcing judgments introduced by the English Act of 1 & 2 

Viet. c. 110, and the Irish Act of 3 & 4 Viet. c. 105 ; 3903-3912 Small sums for 

which receivers were appointed previously to the Act 12 &; 13 Viet. c. 95 ; 3913, 3914 
——Removal of the system whereby judgments were a hovering lien over the wliole of 

the estate, 3915-3920. 3923,3924 Further changes effected by recent legislation ia 

the position of judgment creditors, 3915-3926. 

Expediency of the judgment creditor being provided with the shortest remedy, more 

especially with a speedy sale, for the recovery of his debt, 3927-3931. 3944-394S 

Further statement as to tlie propriety of the amount of rentuland of the debt being both 
considered in fixing upon a limitation within which receivers should not be appointed, 

3932. 3949“395.2 Decided objection to the crediior being put in temporal-}' possession 

of the property m the event of a receiver not being appointed, 3933-3948- 

Approvai of ihe suggestion for remedying the system of suing upon the recognizances, 

3953 Objection to the Court of Chancery having the same power to manage estates 

in the case of creditors’ suits as it has in the case of minors and lunatics, 3954-3960 

Novelty ot the principle and magnitude of the question of a transfer of unincumbered 

property with a Parliamentm-y title, 397i~3973* 399t Consideration of tlie value of 

the evidence iijmn which the Cummissioners reported in favour of remodelling the Court 

of Chancery for the sale of unincumbered properly, 3974-3986 Doubt as to the expedi- 

ency, for the sake of assimilation of legislation, of waiting for the Report of the English 
Commission in regard to the registration of titles before adopting any new principle in 
Ireland, 3987~3990- i if 

_ Further evidence upon the question whether fraudulent sales can, after a Parliamentai-y 
title has been obtained, be disturbed ; opinion as to the power to reverse such sales, 3992- 
—Grounds upon which, in Kane’s case, the Privy Council reversed the decision 

of the Incumbered Estates Court and abrogated the sale, 3999-4005 Peculiar care 

necessary in judges in selling unincumbered property with a Parliamentary title, 4011- 

Extent to which any limit should be placed upon the right of an unincumbered proprietor 

to obtain a Parliamentary title, 4020-4026 Consideration of the amount of business 

likmy to devolve upon the Court of Chancery, as reconstructed, 'in connexion with the 

atatt TOntemplated, 4024-4032. 4039-4044 If two Vice-Chancellors are not found to 

be sumcient, additional judicial strength must be procured, 4033. 4041. 4047 Recom- 

mended use, as far as possible, in the new scheme of the existingstaff of the Incumbered 
Estates Court, 4036. 4052-4056. 

Less business in tbe Incumbered Estates if the Court were permanent, 4044 Further 

reierence to the arrears of the court, as showing that the Masters in Chancery may 

advamageouly be employed upon them, 4045-4051 The determination of the title 

should certainly mainly rest with the Vice-Chancellors, 4046, 4047. 4078-40S1 There 

are not at present any buildings available for Vice-Chancellors’ courts, but the benchers 
possess some ground at the Four Courts, and would erect buildings upon them if Govern- 
ment would take a long lease at a rental of five per cent., 4057-4064. 

Defence, on general grounds, of tbe recommendation ihat fees and stamps upon all 
pijiceediDgs in the Court of Chancery, as remodelled, should be abolished or con- 
siderably reduced, 4065-4077 Further statement that the judges might at iheir option 

refer the abstracts of title 10 the consideration of experienced conveyancers, 4078,4079 

importance, however, of the judge personally reading the abstracts in the great 
majontyofeases, 4080, 4081. = v j & o 

Brooke, 
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Brooke, Master. Practice of IMaster Bruoke in regard to the investigation of the title in the 
case of sales in bis orfice, Murphy 1H97. 

Return containing particulars as to the date of appointment, salary, &c. of Master 
Brooke, and of the several persons in his office, App. p. 356. 

Broxane {Minors) and Cheevers. Case of Cheevcrs and Browne, in which the estate was 
sold in the Incumbered Estates Court under an indemnity deed, whereas it was not in 

the indemnity deed at all, Murphy 2128-2131 On appeal to the Privy Cotmcil the 

decision of the Commissionei’s was overruled, ih. 2128-2131. 

Building Accommodatioxi {Coxat of Chancery). Assumption by witness in the Report of 
1855, that there was proper provision in the offices of the Court of Chancery for the 
business recommended to be transferred, Master of the Rolls 605— Impracticability 
at present, through want of accommodation, of transferring the business of the Incum- 
bered Estates Court to the Court of Chancery, Master of the Rolls {Ireland) 1095-1098. 

1111,1112; Longjield 01^50112557,2558; Amg 3064 E.vceeciingly defective 

building accommodation now aitachtd to the Court of Chancery, Master of the Rolls 

{Ireland) 1097; Murphy 2045-2052; King 3064 There are not at present any 

huildings available for Vice-Chancellors’ courts, but the benchers possess some ground 
at the Four Courts, and would erect buildings upon them if Government would take a 
long lease at a rental of five [ler cent, Right Hon. A. Brewster 4057-4064. 

Building Accommodation {Incumbered Estates Court). Inadequate provision for the safe 
security of the deeds from fire, Ilargreave 798-803. 

C. 

Carriage of Proceedings. Practice in regard to the conduct of sales in the Incumbered 
Estates Court by the solicitor for the petitioning incumbrancer ; control exercised by 

the Court hereon, Rargreave 81-91 Power to transfer the carriage of proceedings 

from the person who origimilly instituted them, Adair 274B. 2750. 2757, 2758. 276b- 

2771. 2785 Suggested check upon the solicitor entrusted with the carriage of the 

proceedings and the sale, ib. 2868-2874. 2897. 2935-2937 The Commissioners 

should be empowered to give tiie carriage of the proceedings to the parties most 
interested, ih. 2897. See also Carter, Mr. 

Carter, Air. Transfer of the proccedinos in the case of Mr. Carter from the person who 
first instituted them; considerable delay before such tmnsier, Adair 2771-2774. 

Chancery, Court of {England). Much less business in the Irish than in the English Court 

of Chancery, Master of the Rolls 575. 583 Business devolving on witness ; hours for 

which lie sits, ih. 576-580 The altered working of the court has been in operation 

since the year 1852, Williams 1162, 1163 Larger influx of suitors in consequence of 

the amended administnuion of justice in the court, ib. 1221-1223 A sale under the 

the court does not give an indefeasible title, ib. 1242, 1243. 1299-1301. 

See also Chief Clerks, 4. blasters {Court of Chancery), 1. Receivers, 17. 

Rosier of Coirveyaneers. 

Chancery, Court of {Ireland). Ditficnlty in regard to notices, Sec., which prevented the 
efficiency of the measure of 1848 for effecting the sale ofineumbered estates through the 

Court of Chancery, Mewtex' of the Rolls 549 Consideration of the amount and 

character of the business now devolving on the court, and of the increase under the 
proposed Act, ib. 551-556. 575-591* 

The Bill under consideration is somewhat analogous to the Act reforming the Co*rt of 
Chancery in England, but it omits some of the most imjiortant provisions of that Act, 
Master of the Rolls {Ireland) 996-999. 

Evidence in favour of investing the court with the fullest powers and facilitus to sell 
incumbered estates, Murphy 1902 et seq. 2037-2043 — —Comparatively few sales through 
the court since the operation of the Incumbered, Estates Act, ti. 1908-1911. 1942- 
1945 With a proper staff’ the court could readily cairy out future sales of incum- 
bered property, ib. 2040-2044 Summary of witness’s recommendations, ih. aioo- 

2104. 

Approval of vesting in the Court of Chancery the jurisdiction of giving a Parliauentary 

title, Gibson 2448-2451 ; Right Hon. A. Brewster 3545 The cotitempkted changes 

would amount almost to a reconstruction of the court, Right Hon. A. Brewster 

3733» 3734' All great principles should be laid down by legislation, and all the 

details woiked out by rules, ib. 3735 Statement to the effect that a Tetnoielling 

of the Court of Chancery, in order to meet the transfer of the Incumberetl Estates 
Court, valher than a reform of the court, was aimed at by the Commissionei^ who 

r^orted thereupon in 1855, ih. 3704-3808. How far the question of a reconstnictioii 

ot the court was referred to the Commissioners, or how far they were justified in 

considering it, ib. 3796-3800. 3961-3970. 

0.34. 3^2 Return 
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Chancery Court of {Ireland) — continued. 

Return containing particulars as to the staff in tlie offices of the several Masters 
A'pf.p. 356, 357. 

Resolution of the Committee, that it is essential that the constitution of the Court 
of Chancery in Ireland should be altered, and its procedure and practice reformed 
Rep. p. iii. ’ 

See also Accessibility of Judges. Accounts. Act 13 ^ 14 Viet, c, 89 
Appeals. Arrears. Assimilation of the Law. Jduilding Accommodation 
Commission of Inquiry. Conveyancing. Co-ordinate Jurisdiction. Lelau 
{Court of Chancery). Despatch of Business. Expense. Fees and Stamps 
Incorporated Society of Attorneys and Solicitors {Ireland). Incumbered Estates 
Court, 5, €, 8. Investigation of Title, 2. 4. Judicial Business. Judicial 
Staff. Masters. Parliamentary Title. Personaky. Prices. Proce- 
dure and Practice. Receivers. St. Leonards, Right Hon. Lord. Staff 
Taxation of Costs. Title. Title Masters or Commissioners. 

Chancery Regidation Act See Act 13 §p I4 Viet. c. 89. 



Chief Clerks: 



1. As to the Mode of Appointment. 

2. Quali/ications to be required. 

3. Duties to be reposed in them, 

4. Practice in the English Court of Chancery. 

1. As to the Mode of Appointment : 

The appointment of the proposed chief clerks should rest with the judge, but the Lord 
Chancellor or Lord Lieutenant should have an effective veto, Hargreave 309, 310. 403- 

408. 854-867; Master of the Rolls (Ireland) 1045-1047. 1100 Objection to the 

appointment of the chief clerks or junior clerks being vested in the executive Govern- 
ment instead of m ihe judges themselves; the Lord Chancellor, however, micrlu have 

a veto, as in England, Master of the Rolls 469-474. 625-646 Nature of tfie check 

upon incompetent chief clerks it the appointment rests with the judge ; less difficulty as 
regards removal under this plan than if the appointment were made by the Execuiive, 

5^5-;546 The power of removal should, as well as the appointment, rest with the 

judge, ifflrgreave S61-869. 



_ Inexpediency of the chief clerks being appointed by the Government instead of by the 

Longfeld 1356-1358 ; Malins 4340 The judge should appoint his own chief 

clerk, there being a veto m the Lord Lieutenant, Murphy 1958-1963 Possibility of 

the veto being better exercised if vested in the Executive than in the Lord Chancellor, ib. 
i959-«9o2 Doubt as to the use of a veto in the Lord Chancellor, King 3061. 

2. Qualifications to be required : 

A solicitor would be the fittest person for chief clerk, Master of the Rolls 475, 476 
1 j of the office being filled by a person of considerable legal know- 
ledge and skill, ib. 547, 548 Tliere should nut be any specified limitation in regard to 

the qualification, Margreave 856. 



Objection to the qualification that a barrister of six years’ standing may be appointed, 
p “Jf ‘O’’ have served ten years in order to be qualifled, Master of the 

Kolls (Irelam) 1048, 1049 An English conveyancing clerk woulil be a very suitable 

person for the office Longfield 1759 The chief clerk should be selected from the 

practising bar in Ireland, Murphy 1964-1966. 2099. 

3. Duties to be reposed in them: 

The chief clerks coijld undertake many important functions now devolving on tire 

^ommisyoners; these functions described, airgrerme 395-400. 409-406. S37-840 

1766-'769- 1779-1780 .Exlcnt to ivlrich they 

•’“u'lvj 1“ 'Mmination of titles, Hargreaw 414. 400-409. 

7 3 77 ihe chief clerk might determine, on reading the petition for sale, who were 
‘rs®' “n”'* r.'® 41.5-500— Expediency of the judicial 

Vice-Chancellors being partly delegated to the chief clerks. Master of the 
Mils 101-103 -Approval of counsel not being heard before the chief clerks, id. 



nnSjof® V f V u il^' ^ eel'sfied if, as regards the title, the 

opinion of chief c erks had been taken, Hargreaoe 776-781 Nature of the supervision 

eWb over the functions and duties of the chief 

rS’. tn “37-853— In administrative business the clerk might do everything but 
sult^w (?fl'’°'” d “““ers of any difficulty the clerk sliouldcon- 

duiierperfLid iyhis'cltXif J"®®' responsible for .he 



3 . Duties 
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Chief CleukS — continued. 

3. Duties to be reposed in them — continued. 

The clerk should not perform any judicial business, Wiltiarns -The eon.« 

ances of the estates mislit be undertaken by a competent chief clerk ■ emianaiion h.„ 

Longfidd 1 756- . 783-1 766 SugKcstion .hat a table of duties oVeS cS b" se I,d 

byUie Lmd Chancellor and Vice-Chancellor and hmig: up in each cliief clerk’s office 

Murphy 1954-^957 Large administrative duties should devolve on the clerk 

2105.2106. ’ 

Eaamiiiatioii in disapp.-ovaI of the clause in the Government Bill with regard lothe 
chief clerk certifying to the judge; snoh certificate would probably grow into the evil 

of a report, Kmg 3l5'-3.67 H.e duties of the chief clerk should be enti^v 

administrative, ib. 3165-3167. v 

4. Practice in the English Court of Chancery : 

The qualification in the English Court of Chancery is, that an attorney or solicitor 

must be appointed Master efthe ^lls 475, 47b gy the appointment of chief clerks 

the transition of business has been much improved, both as regards expedition and 

expense, TEiftnuis 1 169-1 179 Advantage m cases taken from the chief clerk to the 

judge being summarily disposed of in chambers, ib. U73-1179 Insufiicient onnor- 

lunity, however, for communicating with the judge, whilst at the same time too much 

work is thrown upon the clerks, ii. U79-1191 Instances of complaint that work 

has been improperly transferred by the chief clerks to the inferior clerks on account of 

the former having too much to do » 1189-1191 Esplanaiion as to a demand haviuo 

been made for additional chief clerks on the refusal of Parliament to apnoiiit additional 
judges, ib. 1250-1255. '^‘uunai 

See also Accessibiliiy of Judges. AUoealiou ScheduU. Auction. Incomrated 
Society of Attorneys and Solicitors. ^ 



Clams. Obstacles to furnishing a return showing the claims upon the estates sold in the 
Incumbered Estates Court, and how far they have been satisfied by ihe proceeds of the 

sales, Hargreave 16-22- The Commissiouei-s never take steps to ascertain the amount 

of claims not satisfied by the purchase-money, ib. 16, 17. 2i , 22 Opportunities o-jven 

to parties to establish claims before the actual sales are carried out, ib. 20 - 

Advantage in tiie absolute settlement of all rights in respect of the land’sold '% 42 4*? 
- — Manner in which small creditors should put in their charge ai^ainst real’estatl 
Muiphy 20Q0. ° ’ 



Clerlis. See Chief Clerks. Salaries. Staff. 

Commission of Inquiry. Witness served on the Royal Commission which reported in 1855 
in favour of the extension and permanency of the system of the sale of estates givino- a 

Parliamentary title, Master of the Rolls 432-434 Witness’s view of the subiect 

referred to the Committee is i-ecorded in the Report of the Commissioner.*! appointed to 
inquire into the Incumbered Estates Court, Master of the Rolls {Ireland) 995. 

^ Witness was one of the Commissioners who concurred in the Report upon the 
Incumbered Estates Court, and the importance of continuing the principle of that 

Court, Right Hon. A. Brewster 3454. 3458-3466 Consideration of the value of the 

evidence upon which the Commissioners reported in favour of remodelling ihe Court of 

Chancery for the sale of unincumbered property, ib. 3461-3466. 3974-3986 ^Variety 

of knowledge and experience brought to bear upon the Report of the Commissioners ih 

3673. 3674- ’ ■ 

Commissioners {Incumbered Estates Court). Witness has been one of the Commissioners 
of the court since its establishment in 1849, Hargreave 2-5; Longfield 1333-1335 

Before witness’s appointment, he had practised at tlie bar nearly six veurs as a 

conveyancer, but not as an advocate, Hargreave 830-833 Mr. Hargreave arid witness 

have had rather too much work thrown upon them, Longfield 1513, 1514. 

Conviction that the functions devolving on Mr. Longfield and Mr. Hargreave have 

been well and ably discharged, Master of the Rolls 445 Communicairon between 

Lord John Russell and witness as to the original appointment of the Commissioners 

ib. 462. 622-624 Circumstances under which Mr. Hargreave was appointed, ib. 462/ 

Ability and caution, generally speaking, with which the Commissioners have performed 

their duties. Master of the Rolls {Ireland) 1006, 1007. 1 144 The Commissioners have 

ably discharged their functions, Right Hon. A. Brewster 3629-3633. 

&ealso Accessibility of Judges. Incumbered Estates Court. Investi<ration of 
Title,!. 3. Judicial Staff , Z.' Staff, A. “ 

Comperuation, Slight compensation to which wL ness would be entitled in the event of the 
abolition of his office, King 3125-3128. 314013143. See also Pensions. 
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Compeusaiion and Fee Fund. How this futul of ilte Coxxrt of Cimncery was composed, aud 

how disinbuted, King 3070-3079 sources of tiie fund nave been gradually 

falling olf, and it is now quite bankrupt, ib. 3079. 

Conditions of Sale. Care taken in the Court of Chancery tdxat the condition? of sale are 
proper, and ihat they afford protection in the event ol a blot in tlie title, Murphy 1892- 
1896. 

Control. The whole system of Title Masters and other Masters, as well as the rules ofthe 
court', should be under the general control and regulation of the Lord Chancellor, Gibson 

s389--39<5- 



Convevancins. Large amount of conveyancing business likely to devolve 011 the court if 
entrusted with the sale of unincumbered estates, fZai-greftue 430 ; Master vj the Rolh^pZ- 

rr,Q Statement as to only one person in Ireland having been named to witnesses lully 

competeni for an Incumbered Estates Commissioner, ilfasfer of the noils 462. 622,623 

.Considerable knowledge of conveyancing required in the sale ofiucumbered estates, 

ib. 581, 582. 

Examinaiioti to the effect that judges entrusted with the sales ofiucumbered and unin- 
cumbered estates, giving Parliamentary titles, are not properly qualified, liowever ac- 
quainted with equity practice, unless they are thoroughly conversant with the [-ractice of 

conveyancing, Hargreave'jlQ el seq. Greater fitness, on the whole, of members 

of the Ensilish bavUian of the Irish bar to conduct sales of nicnmbered or unincumbered 
estates, on account of their practising more as conveyancer?, ib. 732-749. 783-795. 

Strong exception taken to the statement of Sir J. Pioniilly as to the inability of the 
Irish bar to supply an efficient conveyancer as Commissioner, Master of the Molls 
(Ireland) 1103— —Number of conveyancers at the English bar; a large quantity of con- 
veyancing is also done by solicitors, Ifilliams 1234-1237. 1287- 1290 Greater fitness 

of Chmicery barristers than of conveyancers in Ireland for the office of Vice-Chancellor, 
Xone^eWi705, 1706. J707. 1711. 

DitEcultv, delay, and expense in making out titles and transferring land in Ireland, 
independeii'tiy of the Incumliered Estates Court; instances thereof, Right lion. A. 

Brewster 3471-3478. 3699-3706 There is not much transfer of landed property 

in Irelaiidjift. 3511 Very considerable opportunities of Irish barristers for under- 

standing conveyancing, ib. 3775. 

.See also Investigation of Title. Roster of Convoyancm. 



Co-ordinate Jurisdiction. Inexpediency of continuing the Incumbered Estates Court, 
inasmuch as it would have 10 decide questions similar generally to those coming before 
tbeConrtof Chancery when reformed; /iorgreaue 132-139. 14G, 147; Longfield 1430. 

Probability, if the Incumbered Estates Court were made permanent, of its 

jurisdiction sometimes clashing witii that of the Court of Cbancery, Bargreave 946, 947. 

953-955; Jonzfield 1680-1683 Means for preventing the inconvenience of a co- 

ordinate jurisdiction if the Incumbered Estates Court be continued, Bargreave 947. 955- 
966- 992. 

No practical inconvenience arises from the continuance of courts having concurrent 

iurisdiciion.iWarteJ' of the Rolls (Ireland) 1 1 29-1133 Doubt as to there being any addi- 

\ional expense in the case of an estate being at the same time in the Court of Chancery, 
as to personalty, and la the Incumbered Estates Court, as to realty, Adair 2865-2867 
——Question as to there being any abuse through an estate being operated upon 
sinmkaneously by the Incumbered Estates Court and by receivers under the Court ot 
Chancery, Right lion. A. Brewster 3685,3686. 

Copies of Leases. The Incumbered Estates Commissioners should be euipowered to give 
certified copies of leases, &c., which might be used as legal evidence in courts of law, 
Adair 2S97. 

Cost of Fstablishment. The annual cost of the Incumbered Estates Court is about 14,000!. 
or 15,000 Longfield 1603. 



Costs. See Taxation of Costs. 



D. 

Belay (Court of Chancery). Delays consequent upon the office of Master of the 

Rolls {Ireland) 1050. 

See - a\%o Hamilton -V. Hobliouse. Personalty. References and Repoi'ts. 

Belay (Incumbered Estates Court). Considerable delay in the transaction of 

before the distribution of the money, Gibson 2197-2204 Serious delays 

as often attributable to the parties concerned, ib. 2443-2447 Greater delay nt t 

present lime than on ihe first establishmeot of the court, Adair 2722, 2723. 2810, 20I • 
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Delay {Incumhcred JEstates Court) — continued. 

Causes of the delay of owners or solicitors to proceed with their petitions ; considera- 
tions as to the practice of the court lierecm, and as to the propriety or otherwise of not 

compulsorily expediting the sale, Adair 2724. 2741 et seg. The only provisitm ad- 

viable is, that the parties not proceeding: on the petitioti should explain to the court 
their reasons for not doing so, and should be liable to have the petition dismissed ib. 

0754-2756' Frequent instances of considerable delay doubtless occur between the 

presfiiuation of ihe petition and the sale, ib. 2775-2777 Evils consequent on the 

delays vvhtch have dcciirred before the distribution of the funds afier the sale has taken 
place, ib. 2778-2787. 

See also Bingham JEstates. Despatch of Business- 

Despatch of Business. Circumstance of sales in the Court of Chancery being completed in 

much less lime than sales in the Incumbered Estates Court, Hargreave In 

difficult cases in ihe latter court it takes from two to three years after a petition for sale 

is lodged to effect the sale, and dispose finally of the monev, ib. 215, 216. 330 The 

Commissioners now traiiaaci the business of the court as fast as it comes in, without 
overtaking the so-called arrears, ib. 332-336. 349. 

Correction of former evidence as to the period in which sales are on the average com- 
pleted ; Mr. Lcmgfield states the average at about two years from the presentation of ihe 
petition, but witness puts it at from fifteen to cigbteeu months, Hargreave 690-695. 706 

Average period of seventeen months for completing sales in Master Brooke’s office 

compared with the period required in the Incumbered Estates Court; more important sales 

and different practice in the latter couri, ib. 696-707 Illustration of the short time that 

would be necessary for compleiing the sales if there were no arrears before the court, 

ii. 708-715 Different periods now required after a petition comes in before the sale 

is effected ; the average time is from two to three years, Loiigfield 1341. 1344. 

Very forward slate of the business of witness’s court ; there are no arrears, Master of 

the Rolls {Ireland) 1 054 If there were no account of the personal estate to be taken 

in the case of sales in the Court of Chancery, the proceedings in an ordinary cause 

might be completed in about six months, Mtirphy 2132 Practice formerly in regard 

to adverse sales; immense [)eriods for which some Chancery suits have lasted, Right 
Son. A. Brewster 3497-3505. 

Sec also Act 13 ^ 14 Vict.c. 89. Arrears. Chief Clerks. Delay. 

References and Reports. 

Distribution of Funds. About 14,000,000 1 . sterling have been paid out nf the Incumbered 

Estates Court, Hargreave 8, g ; LongfieM 1336 Means of tl>e Commissioners for 

. retrieving, in the distributing of the lunds, any possible error made in regard to title, 

Hargreave 756-758 The payment of the funds into the Court of Chancery is very 

seldom directed by the Commissioners, ib. 980 System of record in the Incumbered 

Estates Court in regard to the money orders of the Commissioners, ib. 982-988. 

Similar duties to be performed by the proposed Vice-Chancellors as are now per- 
formed by the Commissioners with reference to the proceeds of sales, Longfield 1403- 
1406 ^The produce of sales are distidbuled in about four months after the sales, ii. 

i834- 

A large portion of the funds is often distributed before the final adjudication of the 
schedule, Gihsm 2202, 2203 The Masters should be empowered to conduct the dis- 

tribution of the funds, ib. 2225. 2357—^ — Before money is allocated to auy creditor he 

should swear an affidavit that such money is due, Adair 2726, 2727. 2897 Out of 

about 18,000,000 sold in the Incumbered Estates Court, 14,000,000 Z. or 15,000,000/. 
have been distributed, ib. 2801. 

See also Claims. 

District Receivers. Power to consolidate receivers over certain districts, King 2666, 2667. 
3183, 3184 ; Lyle 3231, 3232-^— Improvement consequent on the appointment of district 

receivers, King 2666, 2667 Obstacle, as regards district receivers, in the system of 

recognizances, Lyle 4263. 

E. 

Encumbered Estates Court. See Incumbered Estates Couri. 

Practice. Desirableness of a knowledge of equity practice in the proposed Vice- 
f'hancellora, Hargreave 762. 787-789. 

Esuminalion of Witnesses, With regard to that portion of the Bill which relates to prac- 
tice and procedure, the provisions in regard to the examination of witnesses are exceed- 
^gly deficient, and are not in conformity with the recommendations of the Commissioners’ 

^port in 1855, Master of the Rolls {Ireland) 999-1002 Suggested intro(Juction 

romthe English Act of those clauses which precede the oral examination of witnesses, 
and lead to an issue being joined between the parties, ib. 999. 

o*34* 3 A 4 Circumstauce 
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Examination of Fiinesscs— continued. . 1 • t 

Circumstance of the viv& voce examination in the English couvt_ taking-place almost 
invariably before tbe examiner, and not in the presence of t ie judge who hears tbe 
ealae William npe. 1197-luol -The present mode ot maa voce exammat, on before 

the examiners is a great improvement upon the former mode, >i. 1202 1204 — Inipor- 

taL“hoivever,of all »i»4 note evidence bemg given before the jndge, ti. 1204-1208. 

iQ57-ii66. . . 

Opinion of the Committee that the practice of receiving evidence mva mce in the 
rr., nf riiniv’Prv before the judge who has to decide the cause is a sound one, and 
Slat it Is desS to 

application of the system, Rep. p. ni. 

Bxaminm. Consiant supervision at present over the examiners in the Incumbered 

Estates Court, ifcrgrenoa 845 Each Oomimssioner has an examiner, or cliiet clerk, 

appointed by himself, Lonajield 1349* 

Obieotion to raising the Masters’ examiners into chief clerks Xorirfali 1612-1614; 
Murihv 2096-2099-— Reliirn showing the duties perlormed by the examiner in 

witness^ office, 1916 The examiners would make excellent second clerks, 

a 2008 Fitness of a solicitor as Master’s examiner. King 3046, 3047 Important 

duties devolving on the Master’s examiner, iJ. 3°n- 3<>46- 

As reo-ards the relationship between several of the examiners and the Mastere, it may 
be obsewed that It is the common practice of judges, as well as of Masters m Chan- 
eery, to give appointments to their relatives, King 3060. 30O2, 3003. 3t24- 

See also Litton, Mr. Stanford, Mr. 

Excheoner Court (Ireland). Transfer in 1850 to the taxing department of the Court of 

Chancery of the costs incident to suits in the Court of Exchequer, King 3202, 3203 

Reference to the abolition of offices in the Court of Exchequer, and to the compensation 

of the holders out of the Suitors’ Fee Fund, Lyle 4242-4250 Obstruction m the 

taxing department of the Court of Chancery through the transter of the taxation airears 
of the Court of Exchequer, ii. 4251-4255. 

Expense. Necessary expense in advertising, &c. attending the system of a Parlianieniary 
title throutyh means of the Incumbered Estates Court, Longfield 1546-1547- 1 086-1688 

.Less expense of a sale in the court than in the Masters’ offices, ih. 1691, 1P92. 1809 

Diminished expense of sales in the Court of Chancery if certain of Mr. Whiteside s 

su<^"esUons be adopted, ih. 1693-1701 Sliglniy diminished expense m conveying 

unincumbered estates as compared with incumbered estates, ih. 1770-1773. 

Opinion that the cost of selling an estate, small or large, in the incumbered Estates 

Court, is not unreasonable, Adair 2917-2920 How far the expense attendant upon a 

judicial investigation of the title is likely to deter unincumbered proprietors from citing 

before the Court, Right Hon. A. Brewster 3506-35 1 o The increased good of tlie Court 

of Chancerv, us remodelled, is not likely to be attended with increased expense or delay, 

ib. 3786, 3787 The cost of passing the receiver’s account is only one item ot me 

costs’ affecting the estate, it being independent of the costs of any solicitors who may act 
upon the part of any persons interested in the passing of the account, Lyle 4149, 4i5°> 
4156-4162. 

See also Fees and Stamps. Per-centage on Sales. Receivers, 8. Stamp Duty. 



Fe^s asi> Stamps: 

1. Present Practice respectively in the Court of Chancery and the Incumhere 

Estates Court. 

2. Amendment desirable in the Court of Chancery, as remodelled. . 

1. Present Practice respectively in (he Court of Chancery and the Incumbered 

Estates Coicrt : 

Sales are made in the Incumbered Estates Court without fees, to which indeed none 
of the proceedings of the court are subject, ffargreave 148, 149 — ^—Certain 
stamps, are exacted in the Court of Chancery which are prohibited in the Iticum er^ 
Estates Court; these are sometimes very heavy, Hargreave 896-900* 9^3> 9^4 5 
1561-1563. 1692 ; ifur;?Ay 1978-1986. 

Heavy fees in the Court of Cliaiiccry upon drafts for the payment of money to 

Gibson 2245-2256 Small fee required for an accounc of the various sums pai 

creditors, it. 2257 Great advantage from the absence of fees and stamps 

Incumbered Estates Court, ib. 2308, 2309 The exemption from fees is one cause 

the success of the court, Adair 2820. _ 

Inexpediency of the Incumbered Estates Court being exempt from fees whilst ic 
Court of Chancery is subject thereto. Ring 3094-3097. 
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Fees and continued. 

•2. Amendment desirable in the Court of Chancery, as remodelled: 

There should be provision in regard to fees on the sale of inuuinbered estate if the 

business be iransteired to the Court of Chancery, Hargreave 1.50 Approval of the 

reconunendation, that fees and stamps upon all proceedings in the court, as remodelled, 
should be ubohshed or considerably reduced, Hargieave 901-92^ ; Murphy 1983, 1984. 

2023-2026; Right IJon. A. 4065-4067 In England the Master in Chancery 

and the conveyancer received fees under the old system, but now the conveyancer alone 

is paid, Williams 1228-1232 If unincumbered properly be dealt with as coiitem- 

plfited, there should at least be some check, in the shape of addiiioual fees, for carrying 
out the sale, Murphy 1930, 1931. 1987-1989. 

Evidence in favour of ihe abolition of fees and stamps; other means suggested for 
raeeiino' the payments tiow defrayed out of ilie Suitors’ Fee Fund, Gibson 2309-2312. 

.2317-2331. 2337-2350 Advantage of an entire e.'^einption from fees, Adair 2915, 

2916. 

Approval of the schedule of fees prepared by Mr. Whiteside, King 3091-3094 

Charge of 30,000/. a year upon the public if the fees and stumps be abolished, ib. 3096 

Difficulty of -assimilating the Irish system of fees and stamps to the English system, 

a. 3098 Unwillingness of judges to regulate the fees and stamps, ib. 3099-3105. 

See also Finances, S^c. Fer-ceniage on Saks. Stamp Duty. Suitors’ Fee 
Fund. 

Fictitious Incumbrances. Approval of sales in cases where the incumbrance is not bond fide- 

instances of such sales having occurred, Longfield 1502-1507 Opportunity for parties 

to create fictitious incumbrances for the suke of a Parliamentary title through the court; 
witness does not know any instance of this, Adair 2883. 2888-2890. 

Finances {Court of Chancery). Details relative to the financial department of the Court of 
Chancery, and to the complicated state of the same; it comprises three funds merged 
into one, viz., the Bankruptcy and Compensation Fund, the Compensation and Fee Fund, 
and the Suitors’ Fee Fund, King 3066-3091. See also Accounts. 

Flanagan, Mr. Mr. Flanagan, the Master in the Incumbered Estates Court, who was not 
directly appointed by the Commisioners, is a most efficient officer, Hargreave 834-836 
Particulars as to his date of appointment, salary, 8tc., App. p. 355. 

Forced Sales. Belief that at first sales in the Incumbered Estates Court were frequently 

hurried on in a very ruinous manner, Murphy 1940 Several instances at first of forced 

sales at diminished value, Right Hon. A. Brewster 3481-3484. See also Prices. 

Form of Conveyance {Incumbered F, states Court). Alteration suggested iu the present form 
of conveyance, Adair 2897. 

Four Courts. Great improvement if ihe Incumbered Estates Court were removed to the 
Four Courts, Master of the Rolls {Ireland) 1093-1095; Long-field 1472-1475; Adair 
2826. 2926 ; Rep. p. iv. 

Opinion of the Committee that the place fur holding the sittings of the court should 
with all convenient speed be changed from its present locality to the Four Courts, 
Fep.p. iv. 

Fraud, Slight argument on the ground of fraud against the conveyance of unincumbered 

property with a Parliamcnlary title, Right Hon. A. Brewster 3487-3492. 3528-3533 

Extent to which Ivauds in sales in the Incumbered Estaie.s Court may subsequently be 
remedied, ib. 3487-3492— — Illiisiration of witness’s definition of fraud as practised fnr 
the sake of the title, ib. 3487, 34S8 Equal opportunity for fraud in the sale of incum- 

bered estates as of uidncumberecl estates, ib. 3528-3532. 

Great opening for fraud in the sale of uninciinibered estates with a Parliamentary title, 

but not in the sale of incumbered estates, Malins 4354, 4360-4367 Check upon fraud 

in selling incumbered property on account of all panics iiitfrested being before the court, 

ib. 4362 Great difficulty in .suggesting any remedy aguinst fraucl; in fact, when the 

Parliamentary title is given and llie money distiibutcd thtre can be no remedy, ib. 4367. 



G. 

GiJson, William. (Analysis ofhis Evidence.)— Solicitor in Dublin, 21S8 Is member of 

the council of the Incorporated Society of the Attorneys and Solicitors of Ireland; repre- 
sents the views of the council on the present, subject, 2189. 2205 Has had considerable 

experience in the operations of the Court of Chancery and the Incumbered Estates Court, 
2190-2193. 

0.3^1. 3 B Gibson, 
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Oihson, William. (Analysis of bis Evidence) — continued. 

Satisfaciioii generally of the legal profession in Ireland with the principle and praciice 

of the Incumbered Estaies Com-t, 2194-219(3 Considerable delay, however, in ihe 

ttansaction of business before the distribution of ihe money, 2197-2204 -A large 

portion of the funds is often distributed before the final adjudication of the schedule 
2202, 2203. ’ 

Recommended transfer to the Court of Chancery of two of the Incumbered Estates 
Commissioners as Title Masters, whose duties nnd funciions should be ttie same as at pre- 
sent, 2205, 2206. 235l-23n5- 2397 Opinion of some rnembers of the Incorporated 

Society of Attorneys and Solicitors that tire Incumbered Eai;ites Court should be con- 
tinutd as at present; the majority of the society are, however, in favour of the transfer of 

the court after the arrears are wound up, 2205-2209. 2235 Unanimous feeliiisi of the 

society that the arrears of the court, siiould not be trall^^erl•ed to the Court of cliancerv 

in its present slate, 2208. 2235. 2378 If the arrears be transfeiTed there should be a third 

Commissioner to deal with them, 2210. 

Opinion of the incorporated Society (hat the Court of Chancery, as reconstituted 
should have power to deal with unincumbered as well as incumbered estates, 2-212-2215* 

2235. 2307 Extent to which the business of the Court of Chiincery woiilil devolve on 

the new bianch or department of the couit in the event of tlie sale of incumbered and 

unincumbered property in such department, 2216-2224. 2258-2264 E.xpedieney ofa 

rapid system of sale in order to get nd of the prejudicial system of receivers, 2-219. 
2220. 



Importance of cue judge transacting the whole of eacli cause, 2225. 2232, 2233. 2358- 

2364 Objection by the council of the Incorporated Society to the system of Vice- 

Chancellors and chief clerks, throuffli fear of too mucli authority being delegated to the 

latter, 2225. 2233-2236. 2364 heeling of the council of the society that the present 

.-ystem of Masters should be continued, witli an e.xtended jurisdiciion, 2225-2236. 2356, 

2357 Opinion of the council in favour of a greater number of jmlges and of fewer- 

cleiks tlian is proposed in ihe Government Bill, 2233-2236. 2364 Chief business that 

would devolve on tlie Lord Chancellor if the Musters had increased [lovvers as suirsiesteii, 

2228, 2229 The Master of the Rolls should perform the same functions as at Viesent, 

2229. 

Groimds for the rec^mmemiaiiou that the office of the Accountant-general, in reference 
to the sale of estates, should be kept separate from the office of the ordinary Accoantaiu- 

iit neral of the Court of Chancery, 2237-2247 The simple praciice of accounts in ihe 

Incumbered Estates Court might be adopted in the Court of Chancery, but witness 

would prefer sepai-ate accountants, 2239-2247. 2388. 2393 Heavy fees in the Coart 

of Chancery upon drafts for the payment of money to creditors, 2245-2256. 

UifiVrent practice of the Incumbered Estates Court and the Court of Chancery wiih 
refererice to personally, tlie former taking no cognizance of personal estate before selling 

a red estate, 2263-2265, 2267, 2268 Considemtiou generally of the question of 

inquiry into personalty in the event of an amalgamation of the two courts, 2266. 2269. 
2276-2303 Importance of an exaniinaiion of the title by the Commissioner charged 

with the sale of the estate, 2270. 2351-2355 All preliminary matters previously to 

me exiimuiatiou of the title, the order for sale, and the distribution of the funds, mi^ht 
be undenaken by an ordinary Master, and then the rantter handed over to the Title 
Master, who sl:ould conduct the case to the end, 2270. 2274, 2275. 2295-2301. 2398. 

Suits have not been instituted in the Court of Chancery with the view of bringing them 

^ibsequemly into ihe Incumbered Esiater, Court, 2271-2273 Present practice of the 

Court of Ciianctry in regard to inquiry into the personal estate before dealing with the 
leal estate, 2280. 2285-2293.2299, 2300 Probable extent of delay through first deal- 
ing with the personal estate, 2280-2293 Sare instances of injustice or complaint 

through the non-mquiry by the Incumbered Estates Court into ihe personal estate, 
2302, 2303. ^ 



funeral di>approval by the Council of the lacornorated Society of the Bill projected 
by Goveinmenh 2304-2306— ^Great advantage from ihe absence of fees and stamps in 

tie Incumbered Estates Court, 2308,2309 Evidence in favour of tlie abolition ol 

fees and f.tamps m the Court of Chancery; other means suggested for meeting the pay- 
ments now defrayed out of the Suitors’ Free Fund, 2309—2312. 2317-2331. 2337-2350 

— Large sum likely to be raised from the stamp duty on conveyances in the event of 
unincumbered property being sold in the court, 2312. 2328-2331. 

. Anticipated immeuse increase of business if there b« no restriction in regard to the sale 

ofumneumbered estates with a Parliamentary title, 2312. 2328, 2329. 2333-2336 

bmall increase of business in regard to unincumbered proi.erly if a Me sale be 
necessarj, ^313. 2332 Incuiabcred Estates Commissioners are exceedingly strset 

about the title, 231b If tiie loss through the abolition of fees be not made up by the 

i-ta.f, there should he a pev-ceniage upon the produce of each sale, unincumbered pro- 
ptrty paying an increased rate, 2317-2328. 2337-2350. 

Gibsony 
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Gibson, William. (Analysis of liis Evidence) — continued. 

Tlie Title Masters alone sliould examine the abstracts of title, 235t-2355 If the 

Masters’ jurisdiction be enlarged, as proposed by witness, each Master should, in addition 

to his present staff, have a registrar, 2365-2370 The Master should appoint his own 

registrar, chief clerk, and jiiiiior clerk, subject to the approval of the Lord Chancelloi, 

2371-2376. 2367 Evils resulting from the state of the luxation of costs in the Court 

of Cliaiicery, 2377-2379 The registrai'b should act as Tiizing Masters, 2378.2381- 

2383- 

The Title Masters should have the same staff as the other Masters, 2384 Nearly all, 

if not all, the ])resent establishment of ihe Incumbered Esliites Court sho.uld be trans- 
ferred, 2385 The iraiisl'er or discontinn<mce of tlie several officials must rest with 

Govermiient, 2386 The whole system of Title Musters and other Masters, a.s well as the 

lilies of the court, should be under the general control and regulation of the Lord Ciian- 

cellor. 2389-2396 'I here should be a power of appeal from one judge to three, 2397 

A stile, without a Parliamentary title, might be granted if both parties wished it; 

in such case it should not be compulsory upon them to go before the Title Mastei-s, 
2398- 2401. 

[Second Examination.] — Respect in which the action <if the Master of the Rolls should 

be lessened if the Masters had enlarged junsdiction, 2402 Delay in the marslialliiifr 

of the personal esiate adverted to, 2402-2407 Considerably less number of receivers 

in Ireland since the operation cf the Incumbered Estates Court, 2408-2412. •3424— 

Of late receivers have been appointed principally over small properties, 2413, 2414 

Effect of delays in tlie Incumbered Esiates Court in Lading to the appouitmeiit of 
receivers ; instance of this, 2415-2420. 

Further recommendation of expeditimia sales as the best means of obviating receiver- 
ships, 2421-2423. 2426-2438 ^'Vhe evils of receiverships are less than they u.sed to be, 

and luriher reform is being carried out by Receiver Master Lyle, 2424, 2435, 2434, 2435 
——How far Mr. Whiteside’s Bill tends to put a slop to the evils incident to the system 

of receivers, 2430, 2431. '2437-2441 Greater comparative expense of receiver-ships 

over small properties, 2433-2436. 

Further statement that the arrears of the Incumbered Estaies Court cannot safely be 

thrown upon the Court of Chancery, 2442 Serious delays in the Incifmbered Estates 

Court adverted to us often atiributaule to the parties concerned, 2443-2447 Approval 

of power in the Court of Chancery to .sell with a Parliamentary title, 2448-2451 

Considerably increased value of l-.iod when there is a Parliamentary title, 2450. 2452 

The Leiiislatiire mher ihuii the legal profe.ssion are most fitted to deal with the question 
of Parliamentary title in ihe sale of unincumbered land, 2452, 2453. 

Evidence in detail relative to the taxing department of the Court of Chancery, its 

unsaiisfactoi-y state, and the means of remedying the same, 2454-2512 Much less 

Ratisfactory system of taxation since the estalilishment of the new and distinct depart- 
ment a few year.s ago, and of strict rules for their guidance, 2454 et seq. There 

are three Taxing Masters, with a staff of clerks, 2457. 2479, 2480 Further suggesiion 

that tile taxation of costs in each office should rest with the judge, or rather the registrar 

in such office, 2452. 2464. 2483, 2484. 2490-2496. 2510-2512 Satisfactory system of 

taxation of cosis 10 ilie Incumbered Esiates Court, where there is only oneTaxing Master, 
2481. 2488. 2509. 

Effect of ihe fiCt. enth section of Sir J. Romilly’s Act in increasing the business of 

the Couit of Chancfvy, and in faciliuiting its despalch, 2513, 2514 Insufficient staff of 

the Masters, 2516. 2518 Perfectly satisfactory manner in which the Masters have 

discharged their dutios, 2517 All that is wanting is to give them some extended 

jurisdiction, ib. 

The appeal from one to three Incumbered Estates Commissioners should be abolished, 
and there should merely be one appeal to a court silting at tite Four Courts, 25*9~-53^ 

^The Commissioners constantly require counsel’s opinion as 10 the title, 2533, 2534. 

2564-2571 The solicitor in the case can, at the expense of the estate, refer the title 

to any counsel he pleases, 2535-2538. 2573 Inexpediency of the increased jurisdiction 

of the Masters being applicable 111 cases not coming under the fifteenth section of Sir 
J. llomilly’a Act, 2539. 

Dissent from Dr. Longfield’s evidence that the presence of the Commissioner at the 

auction was not important, 2540-2543. 2548. 255a, 2553 Practice respectively in the 

Court of Chancery and the Incumbered Estates Court in regard to ihe solicitor in the 

case bidding at the auction, 2544-2547 Peculiar fitness of Loid Chief Justice 

-Blackburue as member of the Court of Appeal, 2549, 2550 One 'Vice-Chancellor 

could never do the business of the Court of Chancery, 2551 In some slight matters 

only could the Commissioners safely delegate any of their present duties to subordinates, 
®554 j 2555. 

Impracticability at present, through want of accomniodalion,of transfening the business 
of the Incumbered Esiates Courrio the Court of Chancery, 2557, 25^ Farther 

0.34. 3 B 2 reference 
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Gibson, William. (Analysis of his Evidence) — continued. 
reference to the inexpediency of ttansferriitg the arrears of the former court, 2559-2562 

The profession generally are in favour of more judges and fewer clerks, 2563 

Competent persons as Title Masters could readily be selected from the Irish bar, 2572- 

Strong objection to the proposition in tiie Attorney-General’s Bill relative to the sale of 
settled estates, 2574-2586. 



H. 

Hamilton v. Hohhouse. Reference to this suit in the Court of Chancery as liaving com- 
menced in 1780 and having been finally wound up in 1853, Right Hon. A. Brewster 
3499 - 3602 . 

Hargreave, Charles James. (Analysis of his Evidence.) — Member of the English bar and a 

(Queen’s counsel, l Has been one of the Commissioners of the Incumbered Estates 

Court, Ireland, since its commencement in 1849; 2-5 The total amount of purchase* 

money brought into court, or to be brought in, is about sixteen and three-quarters or 

seventeen millions, 6-7 About fourteen millions have been paid out of court or credited 

to purchasers, 8, 9 Difficulty in calculating the amount of business remaining in the 

court to be disposed of ; estimnted remal of about 400,000 1 . a year remaining in court 
unsold, 10-14. 

Obstacles to furnishing a return showing the claims upon the estates, and how far they 

have been satisfied by the pr oceeds of the sates, 16-22 Tire Commissioners never take 

steps to ascertain the amount of claims nut satisfied by the purchase-money, 16,17. 

21, 22 Before the conditional order for sale notice is given to the parties whom the 

petitioners stale ought to have such notice, 23 Notices given after the absolute order 

for sale is made, 24, 25. 28 Strict judicial investigation made of the title to each 

estate, 26, 27. 180-189 Ample opportunity given to parties to establish claims before 

the actual sales are carried out, 29, 30. 

Witness does not concur in the statement that the Commissioners have actually sold 
the estate of^one man to pay the debts of another, but mentions some instances in which 

claims were established after sale, 3 1-39 The Commissioners would iiold a sale as 

good even though they niiglit err in concluding that the tide was perfect, 31 — —When- 
ever estates are sold by map, the map is published with the rental, and circulated amongst 
the adjoining proprietors, 36. 

Advantageous results of thesysteni of giving Parliamentary titles, which system should 

lie perpeuiated. 40-45. 51. 96 Importance of the grrirlual abolition of leceivei'ships 

over estates, 41 Advantage in the absolute settlement of all rights in respect of the 

land sold, 42, 43 Sufficient clearness legally of the 27th section of the Act relative to 

ihe power of granting indefeasible titles, 46-50 The owner of an incumbered estate 

should be empowered to petition for the sale of his estate, 52. 

Difficulhes in the way of a prolonged but temporary operation of the Incumbered 
Estates Court, the officers of the court being naiuially anxious for permanent positions, 

S 3 ~ 5 ^’ 230 regards the permanence of the court or the entire transfer of the 

business to the Court of Chancery (with an increase of staff), witness considers that such 
transfer is on the whole the most desii-able plan that can be adopted, 57-60. 131-157. 

He would be slow to recommend the transfer if he thought the judges 

would neglect the administrative part of the business, 57. 273-275. 

Main responsibility of the Comuhssioners in regar d to the non-litigatory business which 
they ho ve to decide earpaTtc, 58. 61. 316.317— Considerable number of sales of estates 

by the owners, a friendly creditor frequently appearing as petitioner, 62 In a few 

instances parties who have sold estates have re-purchased them, 63 Exainination on 

the question of estates being sold at prices so low that incumbrancers or mortgagees have 

been throwii overboard, 64-80. 92 et seq. Consideration of the case of Mr. Lundyfool, 

who complains that an estate was bought in for half its value by a trustee for the family, 
and that he (Mr. Lundyfoot) and creditors to the amount of 40,000/. were left unpaid, 
66-79. 101. ^ 

The estate is always sold to the highest bidder, whether he be the original owner or a 

stranger, 67, 68. 70. 77, 78. 92-94 Opportunity of the incumbrancer for seeing that 

the estate is not improperly sold in ihe mass and for bidding for the lots, 71, 72 

Pr.u'tice in regard to the conduct of the sale by the solicitor I'or the petitioning incuiH' 

brancer ; coiiirol exercised by the court hereon, 81-91 High rate of purchase-money 

•obtained during the last few years, 95. 

Greater advantage in selling estates under the Incumbered Estates Court than under 

the Court of Chancery, 97-99 It U competent to the subsequent incumbrancer to 

apply for a postponement of the sale if he consider the price offered to be inadequate, 

100, 101- Unless the price be clearly inadequate, the Commissioners are peremptory 

in selling, and posiponements are consequently very rare, 100 101. 104—109 — -Bate of 

’ ‘ purchase 
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Hargreavey Charles James. (Analysis of liis evidence) — continued. 
purchase which the Commissioners would consider so low as to induce them to stop the 
sale; few estates have been sold under eighteen years’ purchase, 102-113. ^ 

Calculation of the value according ut the net receipts, the poor-rate beino- deducted • 

propriety thereof considered, 114-126 Before the Commissioners can self contrary to 

the wilt of the owner, they require proof that the estate is incumbered to one-half of its 
value; how this investigation is made, 117-120 Recommended removal of the restric- 

tion which prevents the incumbrancer from forcing a sale unless the property be inenm- 
bered to half its value, 127, 128. 

Inexpediency of cominuing the Incumbered Estates Court, inasmuch as it would have 
to decide questions similar generally to those coming before the Court of Chancery when 

reformed, 132-139. 146, 147 Considerable difference at present in the procedure of 

the two courts ; facility for remedying this by simplifying the practice of the Court of 

Chancery, 140-152 Establisiiment of judges required in the Court ofChanceryifthe 

business of the other court were transferred thither ; opinion that, the Masters’ offices 
l)eing abolished, an increase of two Vice-Chancellors, with an adequate staff of clerks 
under them, would be sufficient, 153-155. 202 et seg. 

Complaint by Dublin solicitors as to the unnecessary number of courts of equity 

sitting at the same time, 156, 1.57 Anticipated considerable increase of business con- 

sequent on the changes proposed relative to the sale of incumbered estates and uf unin- 
cumbered estates ; the amount of increase is quite conjectural, 158-160. 202. 219. 276- 

284, 3:4, 315. 337“34°* 347> 34^' 352-362. Desirableness of altering the mode of 

appeal from the Incumbered Estates Court if the court be made permanent, 161-166 

A suitor has no right to an appeal ; under any circumstances, it might be desirable to o-ive 
him the right, 167-171. ” 

Doubt as to tenants having lost interests in land through not receiving due notice of 

sale, 172-187 Reference to and remarks upon the expressed opinion cTf Mr. Rolleston, 

an eminent practitioner in tlie court, that parties have lost valuable interests jii land by 

not being served with notice as to intended sales, 174-179 Labour imposed on the 

‘Commissioners in order to grant a Parliamentary title, l8o. 188, 189 In sellino- lease- 
hold property, the title merely to the lease is investigated, 181 Information is rarely 

required from the tenant as to whom he holds under, 182. 

Each of tlie three Commissioners has in his chamber an exainintT and examiner’s clerk, 

the total staff numbering about thirty persons, 190, 191 The arrears now before the 

court, that is, a rental of about 400,000 1. a year, might be worked off in three or four 

years, 192-197. 363 Since the Commissioners’ report some petitions have been 

lodged for sales, 198 Including the aniicipated business from the sale of unincum- 

bered estates, the work to be done would probably require three instead of two Vice- 

Chancellors, 202. 257, 258. 276-284 Two Vice-Chancellors and a proper staff would 

complete the business now before the court in about two years, and would be ready at 
the expiration of that period to deal with petitions now lodged, 203-216. 

State of the business now before the Court of Chancery adverted to, as showing how 
far tlie Vice-Chancellors or the Master of the Rolls could find time to work on the 
arrears of the Incumbered Estates Court, 207-209. 220-225. 262. 300-313 Circum- 

stance of sales in the Court of Chancery being completed in much less time than sales in 
the Incumbered Estates Court; in the latter court a difficult case would take about 

three yeais, 215-218. 330 Arrears in the taxation of costs in the Court of Chancery, 

but not in the Inciimhered Estates Court, 220-225. 

Under «my circumstances, new business must bo retarded whilst the arrears are being 

worked off, 226. 329 The Vice-Chancellors, with two chief clerks and two junior 

clerks, would form a far more efficient staff than the Commissioners, with their one 
waminer or chief clerk each, 227-234. 256. 350.— — There is one Master under the 

Comiiiissioners ; his duties, 235-240 The records and documents of the court are not 

now m any confusion, and might be readily transferred to and arranged in another 

building, 241-245 Different causes of the large amount of arrears, or, more properly 

speaking, of business remaining undone, 247-256. 259, 260. 263-266. 272. 

Proceeding to be atlopted in regard to appeals in the event of the business being trans- 
ferred to the Court of Chancery, 267-271 The probable tendency of the business of 

’'^^^■phancellors might be to draw their minds away from the proper discharge of 

the administrative business, 275, 276. 285-287 In the event of more business 

accruing than the proposed staff can master, there should be a third Vice-Chancellor, 

576-278 How far the facility for making applications without professional assistance 

roay be curtailed when the applications are to be made to the Vice-Chancellors instead 
of to the Commissioners, 288-296. 

Me.nns for transacting the judicial business of the Court of Chancery when so much 
attention must be paid to the administrative business relative to the incumbered estates, 
^7-3‘3~ — Improved administration in the English court through the abolition of the 
■Wasteis’ offices, 304-308 — —Mode of appointment of the chief clerk adverted to, 308- 
0-34- 333 310— 
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Haroreave, Cluirlee James. (Analysis of his Evifletice) — continued. 

Tile Masters in Irelan«i are in effect Vice-Cliancellors, 311 Tncre:ise of 

iuriicial responsibility by tlie non-litigatory business likely to arise from tbe proposed 

sale of unincumbered estates, 318-320 Increased facility for disposing of ihe arrears 

if, in certain cases, tlie Masteie in Chancery were called in to assist the Vtce-Chancellors 
in the matter, 321-328. 

The Commissioners now transact the business of tbe court as tast as it comes in, 

without overtaking tbe so-called arrears, 329-336. 349 lusuffi.dency at first of the 

subordinate staff. Ttbe court, 335 Objwtioii to the granting ofa Parliamentary title 

by tbe court unless tliere be a sale of tbe estate, 341-343- 3 ^ 4 > 365- R unincumbered 

proprietors effect sales of their estates through the court, a Parliamentary title should be 

given, 344, 345 The staff' of the Court of Chancery should be properly increased 

before ihe proposed transfer of business, 3.46, 347. 

Rortber evidence as to the amount of business likely to devrjlvc on the new court, and 

as 10 tbe propriety of appoiuiing at first not more than two Vice-Chancellors, 348-377 

A Vice-Chancellor, with his chief clerk, would be more efficient than tbe four Masters 

pu! lopeilicr, 371 Strensrih of the staff and amount of business of the English court, 

as compared with tbe proposed staff' of the Irish court and the business likely to devolve 
upon it, 373-377- 

' Number of receivers attached to each of the Masters in tlie Irish court, 378-380 

Obstacle to an assimilation of tlie law in England and Ireland as to the appointment of 

receivers, 381 Advantage if the appointment of receivers in Ireland could be checked, 

382 Considerable diminution of tlie number through ihs sales under the Incumbered 

Estates Court, 383 Difference in the law of England and of Ireland in regard to 

judgment creditors, and the appointment through them of receivers, 384-386. 

[Second Examination.]— The great mass of the business of the Incumbered E<ates 

Court is done in chambers by each Commissioner separately, 387-392 The aid 

afforded to each Commissioner by an examiner and an examiner’s clerk is not nearly so 
greet as the aid thtit would be given by the staff contemplated in the Bill, 393 et seq. 

The chief clerks could uiweriake many important functions now devolving on the 

Commissioners; these functions described, 395-402. 409-426. 

Tbe Vice-Chancellors, under the Bill, should have the powei' of appointing the eliief 

clerks; they would doubtless select either barristers or solicitors, 403-408 Extent to 

which the chief clerk might assist the judge in regard to the examination of titles, 414. 

4Q2-429 Large proporliou nf the whole conveyancing business of Ireland which 

will probably devolve on the judges under the proposed Act, 430. 

[Third Examination.] — Assumption under which witness stated (Q. 182) that ia- 

foniiation is raiely required from the tenant as to whom he holds under, 671 Steps 

taken to ascertain the exisience of mesne or leasehold interest before estates arc sold and 

the funds distributed, 671-687 Registry generally of leases, if they represent any real 

value, 672. 676-678 Practice in regard to registry searches as a means of disclosing 

leasehold interests, 679-686 Doubt as to any valuable middle interest having ever 

been sacrificed or seriously injured, 687-690. 

Correction uf former evidence (Q. 214, 215), as 10 ihe period in which sales are on the 
average completed ; Mr. Longfield states the aveiage as about two years from the pre- 
sentation of ihe petition, but witness puts it at from fifteen 10 eighteen month-', 690-696- 

706 Average period of seventeen months for completing sales in Master liruoke's 

office, compared with ihe period required in ihe Incumbered Estates Court; more im- 
portant sales and ditfereni practice in the laiter court, 695-707 Illustration of the 

short time that would be necessary for completing the sates if there were no airears 
btfoie the coun, 708-715. 

Examination to tlie effect thatjudges entrusted with ihe sale of incumbered and unincum- 
bered esiaies, giving a Parliamentary title, are not properly qualified, however acquainted 
wi lb equity pniclice, unless they are thoroughly conversant with the practice of conveyancing, 

71 6 si seq. 787-792 A Vice-Cliancellor, or the Master of the Rolls, must certainly be a 

thnrougb master of the law of real property, but even then hemit'ht not be able properly 

to deal ex parte with questions of title arising upon the abstrac” 723-726. 735 1“*' 

pressioQ ibat the Masters in Chancery do not read the abstract of title in detail, but are 
mainly guided by the certificate of counsel, with whom the investigation really rests, 

728. 729- 753. 754- 759-781- 773-775- 782- 

(jreater fitness, on the whole, of members of the English bar than of tbe Irish bar to 
conduct sales of iacumbered or unincumbered estates, on account of their practising mtffo 

as conveyancers, 732-749. 783-795 Duty of the judge still to examine tlie abstract 

of title, even ihougli there were competent counsel employed to give evidence thereon, 

747- 75°> 751 Practifee in regard to tbe investigation of titles by the Comtnission«s 

of the Incumbered Estates Couit; it is more searching than the invesligaiion by the 
Masters, 754, 755. 772. 776, 777—^ — Means for retrieving, in the disiribution of the 
funds, any possible error made by ibe Commissioners in regard to tie title, 756-758- 

Desirableness 
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Hargreave, Charles James. (Analysis of his Evidence) — continued. 

Desirableness of a knowledge of eqiiiiy |)i-actice in the proposed Vice-Cliancliors 762 

787-7SC1 Importance of Ihc judge not Iraiisferring- the esamiiiation of titles to the 

chief clerk, as migiu perhnpv be the case iimler the pioposed system -6^-771 

Peculiar laborionsness of the investigation of titles, 766 The public would most likely 

have been equally sutisfied it, as regards title, the opinion of chief cleiks hud been taken 

776-7S1 Advantages in some respects of the custom of Irish barrisiers not to confine 

theuiselves to one lino of practice, 7X3, 7S4. 71)3, 794. 

Deqiiiieinent in regard 10 title-deeds being lodged in the court, 79^, 797 Imideqnate 

provision for the safe secuviiy of the deeds from fire ; as sales mke place they become 

practically viiludoss, 798-803 Practice in regard to access to the deeds ; no deed has 

ever been purloined, 804-809 Custom of witness always to endorse his own orders 

on tile notices lor motion, 810-813 Mode of affixing the seal of the Commissioiiers 

which is in the ciisukIv of the secretary, 814.-618 The seal is used fbr seaiin-Mirdinary 

notices as well as conveyances, but a copy of it without official signatures would not 
authenticate any document, 818-S20. 

There are no means of ascertaining what ainmmt of the property sold has been incum- 

beied np..n the purchase, 821-824 All the officers of tlie court are appointed by the 

Comnl!^sioners. 825, 8ati The officers act geneniily cordially together, 827-8 ‘>q- 

Before witness’s appointment he had piBclised'at the“ harneariv six vears a"s a convey- 
ancer, but not as an advocate, 830-833 Mr. Flauagau, the .blaster, who was not 

directly appointeil by the Commissioners, is an e.'ccellent officer, 834-836. 

Enumeration of duties suggested to be thrown upon the chief clerk, S37-S40 

Katnre of the supervision and control which the judge sliould e.vercise over the functions 

and duties of the c-liief clerk, 837-833 In admiiiistniiivc business, the clerk miwht do 

everything but decide points of law, 840 Parties should have every facility of’goino- 

befoie the judge if they wished it, 841,849 In all matters of aiiv difficultV the chief 

clerk should consult with the judge, 842. S48. 

Constant supervision at pieseni over the e.viunincrs by the Coimnissioneis 845 

lnf!ejir.|idt.nt action gt nerally of the Master, 843 Prupii-ty of the jude^e beinw lespon- 

stlde for the duties performed by bis clerk, 833 The nopmntment of the ciiTef clerk 

should rest with llic judge, biu the Lord Cliancellor or Lord Lieutenant .dmuld have an 

etfective ytto, 854-667* There shoulti not be any .specified iiiniiation in regard to the 

qinilificiition, S56— The power of removing the ciiief i-Ierk should, as well as the 
appointment, rest with the judge, 86i-86g. 

Slight difference in regard to the examination of the title in selling an incumbered 

e&iate and an unincumbered estate, 870-872 Instances of occupying tenants ne>^Iect- 

mg to brmg forward tiudr iiiieresfji, so that the estate has been sold discharged oAheir 

leases, 873-873 In witne.ss’s recommeiulations relative to the transfer of the business, 

ht' has ah\ays assumed the permanence of the appointments so transferred, 877, 878 

1 here sitoiild be three Commissioners or Judges, with a considerably increased staff, 
who shoiilil perform their duties nuicli as they do now, 879-885. 934-940. 

Grounds for objecting to the continued separate action of the two courts, 886, 887. 

94* et seq. Dilikulties anticipated if it be attempted to make the Incumbered Estates 

Com t permanent, 886. 941-969 The jnclicia! business is under any circumstances the 

• |’‘°st difficult and the most responsible which falls on the judge, 887-889 Impro-' 

babiliiy of the judge neglecting tlie judicial business, and tramsferring it, as ijeim: the 
difficult, to the cliief clerk, 890-894. 

The stamp duty is the same in the Court of Chanceiy and the Incumbered Estates 

ouvi, 895-897 Certain fees are exacted in the former court which are prohibited in 

tlie latter; these are sometimes very heavy, 896-900. 923, 924 Evaimn.uioii upon 

ami approval of the recomraendation that stamps ami fees upon all proceedings in 
Chancery sliould be abolished, or reduced so much as not to interfere witii the despatch 

ot business or the publicity of the proceedings,” 901-924 With regard to raising a 

unn in lieu of that now provided out of the suitors’ fees, it is explained that a system 
be substituted for the system of fees; approval thereof, 904-918. 

Probability, if the Incumbered Estu tes Court were made permanent, of its jurisdiction 

Sometimes clashing with that of tlie Court of Chancery, 946, 947. 953-955 Means 

or prevt nting the inconvenience of a co-ordinate jurisdiction if the Incutnhered Estates 

ouit be continued, 947. 955-965. 992 With regard to receivers, it might be desirable 

appouit them pending the sale, but it is very undesirable to give the Incumbered 
les Court a general power of appointinent, 947. 992, 993. 

Less respoosibility and labour to be thrown upon the Incumbere^l Estates Conn if 

in*tb adopted of graming probate lo real estate, ^S-950 Sjmpli&catioii 

On estates if there were a general plan of renistration of titles, 951, 952—— 

e whole, uitivess considers that the business would be belter transacted if there 
3^4 were 
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Sargreave, Charles James. (Analysis of his Evidence) — continued. 

were bnt one court to deal witli it, 962-969-; Importance, if the business be trans* 

ferred, of applying ^ rctnedy to tlie arrear in the taxing department of the Court of 
Chancery; an additional taxing officer should be appointed ; 970-975. 

In the administration of real property in tlie Incumbered Estates Court, it rarely or 
never occurs that questions arising upon the title are referred by the Commissioners to 

a court of law, 976-979 ^The payment of the funds into the Court of Chancery is 

very seldom directed by the Commissioners, gSo—— System ot record in the Incuni- 
bered Estates Conrt in regard to the money orders of the Commissioners, 98-2-988 — 
The Government Bill deals too summarily with the question of Parliamentary title, more 
particularly in tire case ot sales ot limited and partial interests in land; suggestions 
hereon; 989-991. 

Jlenn, Master. Large amount of business transacted in Master Menu’s office; details 

hereon; King 2606-2626 Number of days, and liiuirs per day, of sitting throughout 

the year, ib. 2606-2608 Master Menu frequently t-akes papers home after the usual 

hours of sitting, ib. 2608 In 1855 there were 1,492 attendances in what is termed 

short causes, and 468 atiendances in long causes, ib. 2609-2614 3’axatioa of costs 

formerly in Master Henn’s office without there being inconvenient arrear, ib. 3110-3116. 
3121. 

Number of receivers’ accounts lodged and passed in Master Henn’s office in each of 
the years 1853-55, 2 >H 7 - 3249> 3250- 

Reference to Master Henn as well entitled, after his long service, to retire. Right Hon. 
A . Brewster 3789. 

Henn, Master {Official Bstahlishment). Eeturn containing particulars as to the date of 
appointment, salary, &c. of Master Hemi, and of the several persons in his office, Apf. 
P- 356. 



Income Tax {Incumbered Estates). Frequency of parties interested in sales injuring them- 
selves bv enoueous computations ofincome tax, Longjield 1355. 1471. 

Incorporated Society of Attorneys a\id Solicitors (Ireland). Opinion of some members of 
the Incorporated Society that the Incumbered Estates Court sliould be continued as at 
present ; the majority of the .«ocieiy are, however, in favour of the transfer of the court 
to the Court of Chnneery after the arrears are wound up, Gibson 2205-2209. 2235— 
Unanimous feeling of the society that the arrears of the court should not be transferred; 
there should be a third Commissioner to deal with them, ib. 2210- 

Opinion of the society that the Court of Chancery, as reconstituted, should have power 
to deal with unincumbered -as well as incumbered estates, Gibson 2212-2215. 2235-2307 

Objection by the council of the society to the system of V ice-Chancellors and chief 

clerks, through fear of too much authority being delegated to the latter, ib. 2225. 2233- 

2336. 2364 Feeling of the council of the society that the present system of Masters 

sliould be continued, with an extended jurisdiction, ib. 2225-2236. 2356, 2357 -General 

disapproval by the council of the Bill projected by Government, ib. 2304-2306. 

Incumbered Estates Court: 

1. Large Amount of Property sold through the Court. 

2. Practice as to the Amount of Incumbrance upon which Sales are allowed. 

3. Satisfactory working, generally, of the Court. 

4. Hoxo far Injustice, individually, may have been done. 

5. Recommended Transfer of the Court and its Jurisdiction to the Court of 

Chancery. 

6. Objection to the proposed Transfer, or to the Permanence of the Court. 

7. Particulars as to the present Staff. 

8. Recommendation of the Committee that the Court be continued for another 

Year. 

1 . Large Amount of Property sold through the Court : 

The total amount of purcliase-money for property sold is about sixteen and tliree- 

quarlers or seventeen millions, Hargreave 6, 7 About fourteen millions have been 

paid out of court or accredited to purchasers, 16. 8, 9— —Sale of about eighteen millions 
ol property, and distribution of fourteen or fifteen millions, Xong^eW 1336 ; 

Belief that the great mass of unsettled property in Ireland requiring to be sold nfi 

already been sold, or is in process of sale, Right Hon. A. Brewster 3494. 371 1"37^3- 

2. Practice 
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IscUMBERED ESTATES CoD/iT— continued. 

2. Practice as to the Amount of Incumbrance upon which Sales are allowed: 

Before tlie Commissioners can sell contrary to the will of the owner, lliey require proof 

that the estaie is incumbered to onc-half of its value ; how this investigation is marie, 

Margreove 117-120 Recommended removal of the restriction which prevents the 

incumbrancc-r from forcing a sale unless the property be incumbered to hall' its value, 

ib. 127, 128 There are no means of ascertaining what amount of the property sold has 

been incumbered ii[ion the purchase, ib. 821-824. 

Exceptions made to the rule of the court that estates must be incumbered to the extent 
of one-hali their value ; the Commissioners do not inquire into this point, Adair 2877- 
2881 ^The Incumbered Estates Court, as well as the Court of Chancery, would pro- 

bably sell tlte whole of the estates of an incumbered proprietor, though bis debts might 
not amount to one-fouilh ol the purchase-money, Murphy 2184-2187. 

3. Satisfactory working, generally, of the Court: 

Greater advantage in selling estates under the Incumbered Estates Court than under 

the Court of Chancery, Margreave 97-99 Very satisfactory operation of the Act of 

Master of 443, 444 Great satisfaction felt at present with the operation 

of the court, in which land to tne value of about i8,ooo,oooZ. has been sold, Alurphy 
2070-2072. 2107, 2108. 

Siiiisfaciory working, generally, of the court ; causes of its success, Adair 2819-2824 

Great preponderance of good over evil in the operation of the court, Right Hon. A. 

Rreu'5/cr 3480-3486 Both socially and nationally the court has doubtless effected 

much good, ib. 3775. 3782. 

4. Hoto fo 7 - Injustice, individually, may have been done : 

Witness does not. concur in the statement that the Coramissionere have actually sold 
the estate of one man to pay the debts of another, but mentions some instances in which 
claims "Were established after sale, Hargreave 31-39. 

Instances of the insecurity of propertv as dealt with by the courtj many cases of 
injustice will probably yet come to light, Master of the Rolls (Ireland) 1143, 1144. 1147. 

1148. 1153 The care exerciser! by the Commissioners has resulted in a very small 

proportinn of property being wrongfully sold.ii. 1144 Insecurity in being called upon 

to exptise one’s title under the operation of the court, i5. 1144 Statement showiuff 

that wiiness has personal reason for complaining against the court, ib. ° 

Very trifling errors committed in the sales of estates ; computation that the 50th part 
of a penny on the amount of purchase-mon^ generally would rectify every mistake or 
instance of injustice in the dealings of tlie Commissioners, LongfieU 1454. I4r,6-i459. 
1465. 1469 — -Possibility of mistake in regard to the identity of tlie land sold, ib. i8i 1- 

1817 Additional checks have been imposed whenever they have been found wanting, 

ih. 1814. 1818 ^The Court of Chancery makes as many mistakes, in proportion to its 

work, as the Incumbered Estates Court, ib. 18 ig, 1820 Security in the sale of estates, 

that the change of posse>siiin is noloriuus, ib. 1823--1830. 1864-1866 Possibility of 

injustice under the jurisdiction of ilie Commissioners in tlie event of the sale of an estate 
by a ward, just come of age, 10 his guardian, ib. 1858-1860. 

Time alone can show to what extent injustice has been done to remainder-men and 
coiiiingent interests by the operation of the court, Right Hon. A. Brewster 3693-3695 
Great hardship has doubtless been inflicted on individuals, 15.378a. 

6. Recommended Transfer of the Courtandits Jurisdictiontoihe Court of Chances'y : 

As regards the permanence of the court, or the entire transfer of the business and the 
jurisdiction to the Court of.Cliancery, witness considers that such transfer is the most 
desirable plan that can be adopted, Hargreave 57-60. 131-157. 198 et seq.-, Master of 

ike Rolls 439. 449 ; Murphy 1946-1949 The Bill should cooiiniie and perpetuate the 

provisions of the Incumbered Estates Act, Master of the Rolls 651, 652 Grounds fur 

objecting to the continued separate action of llie two courts, Hargreave 867. 877. 914 et 
seg. ; UongjieZiZ 1428-1434. 

Difficulties anticipated if it be attempted to make the Incumbered Estates Court 

permanent, Hargreave 886.941-969 Objection to another extension of the Court; 

the last Extension Act was not a good one, Longfield 1516-1518 Argument that the 

continuance of the Incumbered Estates Court is not desired in Ireland, and is not 
expedient, notwithstanding that the court has done immense good, and that its principle 

IS fully approved, A. iJreicsZer 3328-3350 Less business in the sale of 

incumbered estates if the court were permanent, ib. 4044. 

6. Objection to the proposed Transfer, or to the Permanence of the Court: 

Argument that the exceptional circumsiances of Ireland, for which the Act has been 
found salutary, having passed away, it is unwise to continue the measure in a permanent 
foim, Master of the Rolls (Ireland) 1008-1013. 1135, 1136. 

‘^•34- 3 C Grounds 
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Incumbered Estates Court— continued. 

6. Ohjectioii to the proposed Transfer, S)'C. — continued. 

Grounds for objeciing to the transfer of the powers of the Incunibeied Estates Court 
to the Court of Chancery, supposing it to be decided that the j unsdiction of the former 
Court is to be permanent, Maslei- of the Rolls {Ireland) 1027. ii 14 ci seq. 

Inexpediency of leaislating upon the assumption that tliere will always be vigilant 
judges to carry out the law ; the security is thus thrown, not on the law, but on the 
persons administering it. Master of the Bolls {Ireland) 1 144-1153- 

7. Particulars as to the present .Staff : 

Return showing the names, age, date of appointment, amount of salaries, and other 
emoluments, of all persons holding office in the Incumbered Estates Court, with the 
dates of such of them as have been called to the bar or enrolled as attorneys, Afp, iii, 

P- 355- 

8. Recommendation of the Committee that the Court le continued for another Fear; 

The Committee being of opinion that tlie system of conferring an indefeasible title on 

judicial sales of incumbered estates should be continued without intermission, recom- 
mend that the Incumbered Estates Court should be continued for a period not exceed- 
ing one year, Rep. p. iv. 

See also Accessililily of Judges. Advertisements, 8 fc. Appeals. Arrears (Incam- 
hered Estates Court). Assimilation of the Law. Bar, The. Blayney 

Estates. Building Accommodation. Carriage of Proceedings. CommissioB 
of Inquiry. CowmissioTiers. Co-ordinate Jurisdiction. Delay {Incumhered 
Estates CowrO. Despatch of Business, Distribution of I'unds, Esmense. 
Fees and Stamps, Fictitious Incumbrances. Forced Sales. Four Courts. 

Incorporated Society of AUorueys and Solicitors {Ireland). Investigation of 

Title, 1. 3. Jobbing. Judicial Staff. Leasehold Interests. Non-litigatory 
Business. Parliamentary Title. Permanent Appointments. Personalty. 
Prices. Procedure and Practice. Public Opinion. Receivers. Richards, 

Baron. Solvent Proprietors. Staff, 2. 3. 4. Taxation of Costs. Tenants. 
Title. Unincumbered Estates. 

Indefeasible Title. See Parliamentary Title. ‘ 

Indemnity Fund. Evidence to ibe effect that in the event of a system of Parliamentary 
title being permanently adopted, there should be an indenrnity fund provided ti meet the 
case of tiio>e whose rights might be defeated by a judicial mistake in the sale of the 
estates, Williams 1301-1314. 

Illustration of the present means of the Incumbered Estates Court for preventing 
injustice if mistakes are discovered before the distribution of tlie funds, hongfield 145S 

Inexpediency of an inrlerauity fund to meet possible cases of injustice, ib. 1464- 

1468. 

Jnjustice or Insecurity {Incumbered Estates Court). See Blayncy Estates. Incumbered 
Estates Court, 3. 4. Indemnity Fund. Kane's Case. Leasehold Interests. 
Lundyfoot, Mr. Minors. Nolan’s Minors. Uotice of Sale. Tenants. 

Investigation of Title-. 

1. As now carried out by the Incumbered Estates Commissioners. 

2. j 4 s carried out by the Musters in the Court of Chancery, 

3. Laboriousness and Importance of the Duty, 

4. Adequacy, or othenoise, of Two Vice-Chancellors to perform it. 

1 . ^5 now carried out by the Incumbered Estates Commissioners : 

Practice in regard 10 the investigation of titles by ihe Commissioners; it is more 
searching than the investiaalion by the Masters; (largreave 26, 27. 180-189. 75b 

766- 77^- 77®> 777 Investigation of the title by the Commissioners personally, save 

that the comparison of the deeds with the abstract is delegated to their examiners, fl«r- 

greave 26, 27. 180-189 i Longfidd 1345-1348 Labour imposed on the Commissioners 

in order to grant a Pavliumentary title, Hargreave 180, 181. 189 In tlie administra- 

tion of real property it rarely or never occurs that questions arising upon the title are 
referred by the Commissioners to a court of law, ib. 976-979. 

The Commissioners constantly require counsel’s opinion as to the title, Longfield I47^> 

1477 j Gibson 2533, 2534, 2564-2571 The selection of counsel to advise on the title 

rests with the solicitor, and not with the Commissioners, Longfield 1483. 1488, 1489-^ 

Improvement if the Commissioners selected the counsel, ib. i486. 1489, 1490 EviU 

consequent on the judge undertaking the investigation of the title, Murphy 2062-2066. 
2069 Opinion of counsel now practically taken by the Commissioneis, ib. 2095' 

The 
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Investi ga tion of Title — continued. 

1. now carried out by the Incumbered Entates Commisstonm— continued. 

Tl)e solicitor in the case can, at tlte expense of the estate, refer the title to any counsel 

he pleases, Gibson 2535-‘2538. 2573 DilBciilty in stating, tbe time occupied by the 

Commissioners in the investigation, Adair 2802-281! The submission of title to 

counsel is not compulsory on the solicitors, ib. 2948 Procniuie in re"^rd to the 

investigation advened to in connexion with the time taken in the RiaJit lion. 

A. Brewster 3699-3706. ° 

2. .As carried out by ike Masters in the Court of Chancery : 

Impression that the Masters in Chancery do not read the abstracts of title in detail, but 
are mainly guided by the certificate of counsel, with whom the investigation really rests, 

Hargreave '’j-iS, 729. 7.53, 7.64- 759-7^1- 773~775- 782 Accuracy of the reports of 

the Masters, both of the title and of tlie rigiits of the jjarties to tbe "produce of estates, 

'as subsequently sold in the Incumbered Estates Court, Lovgjield 5659-1664 Belief 

as to the competency of tbe Masters to decide upon abstracts of title, ib. 1737-1744. 

Careful manner in which witness investigates the titles of land sold in his office, 
Murphy 3892-1894. 1897. 1913. 2066. 

Greater fitness of Vice-Chancellors, as pi'opnsed, than of the existing Masters, as such, 
to perform the duty of investigating the title, it being of the utmost importance to impo.se 
such duty upon judges of the highest station and prestige that can be found, Right Hon. 
A. Brewster 3599-3607. 3617 Practice of the other Masters in regard to the inves- 
tigation, 26. 1897, 189H Considerable experience of the Masters in regard to the 

investigation of titles, King 3014-3016. 3022 Limited expedence of the Masters on 

tbe subject, Right Hon. A. Brewster 3623-3625. 

3. Lahoriousness and Importance of the Duty : 

Peculiar lahoriousness of the investigation of titles, Hargreave 180, 181. 189. 766 

Duty of the judge still to examine the abstract of title, even though there were com- 
petent counsel employed to give evidence thereon, ib. 747. 750, 751 Slight difference 

in regard to the examination of the title in .selling an incumbered and an unincumbered 

estate, ib. 870-S72 Advantage of fuller evidence in regard to the title, Longfield 

i8oo, ]8oi. 

Mr. Hargreave in getting his examiner to compare the ahstruct of title with tbe docu- 
ments, deputes cue of his most importantduties, Aiaster of the Rolls {Ireland) 1 135 

Importance of an examinatinn of tl3e title by the Commissioner charged with the sale of 

the estate, (?i&son 2270. 2351-2355 The judges exclusively should, if possible, read 

the abstracts and investigate every title, personally, ib. 3601. 4080, 4081. 

Less difficulty at present than is generally supposed iu making out titles, Alalins 4346. 

4352 Absence of injustice in Engktud, in the making out of the title resting upon the 

parties interested, ib. 4367, 4368. 

4. Adequacy, or otherwise, of Two "Vice-Chancellors to pcrfaim. it : 

If witness, in addition to his present duties, had to read abstracts of title conferring a 
Parliamentary title, he could not do it with satisfaction to himself, or with .safety to the 

Master of the Rolls {Irelaml) 1063, 1064. Iii6 Necessity of two judges to 

read the abstracts of title, Longfield \^ 0 Z- 1708. 1710-1712. 

The judges of the remodelled court might, at their option, require the advice of counsel 

oil difficult questions of title, Right Han. A. Bnwsler 3625-3627. 4078, 4079 

Preference given to eminent equity lawyers, or judges, over couveyaucers as investigators 

of title, ib. 3634-3636. 3714-3756 Reference to the amoimt of work to be performed 

by the Vice-Chancellors, to the effect that they uould proliably read all the abstracts of 
title during the vacation; propriety thereof, ib. 3643-3650. 3717-3723 The deter- 

mination <if the tide should certainly mainly rest with the Vice-Cliaticsillors, 16.4046, 
4047. 4078-4081. 

With regard to the proposition that the Vice-Chancelloi’s of the court, as remodelled, 
should read tlie abstracts of title in the evening, or duiing the vacation, witness looks 
upon the same as altogeibfr impracticable, and designates the proposition as con- 
temptible and ridiculous, Midins 4369-4376. 

See also Conveyancing. Judicial Staff. Rolh, Master of the {Ireland). Roster 
of Conveyancers. Title Masters or Commissioners. 



Jobbing. System of jobbin<' practised in the lacumberad Estates Court, sprcubitors buying 
land for which they cannot pay, with the view of selling it at a profit ; insufficient check 
hereon as compart'd with the check in the Court of Chancery, Right Hon. A. Bremter 



3625 - 3627 - 

0.34. 3 c 2 



Judges' 
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Judge's Orders. Custom of witness always to endorse liis own orders on the notices for 
motion, ifflr^reat:iJ^8lO-8i3* 

Judges. See Judicial Staff. 

Judgments. Difference in the law of England and of Ireland in regard to judgment 

creditors, and the appointment through them of receivers, Bargreave 384-386 ^Great 

mUcIiief of thepiactice under the 13 & 14 Viet. c. 29, by which mortgage suits areinsti- 
luied by judgment creditors, and receivers obtained without reference to tlie amount of 
the demami'of the judgment creditor, Murphy 2080-2092 ; Kmg 2649-2656. 2965; 
Lyle 3358-3360. 3373 et seq. 34>o-3423? Bon. A. Brewster 36/6-3679- — 

Considerable extt-nt to which judgments have become securities for debts in Ireland, 
Right Hon. A. Brewster 3898-3903. 

New practice in regard to enforcing judgments introduced by the English Act of 1 & 2 
Viet. c. 1 10, and the Irish Act of 3 & 4 Vief. c. 105, Right Hon. A. Brewster 3903- 

2012 Kemoval of the system whereby jud^ents were a hovering lien over the whole 

of ilie estate, 3915-3920. 3923, 3924 Further changes effected by recent legisla- 

tion in the portion of judgment creditors, 1^.3915-3926. 

In some resprets the prevention of the assignment of judgments has led to increased 

law costs, Right Hon. A. Brewster 3921 Partial approval of the law preventing 

judgments from being freely assigned, ib. Expediency of the judgment creditor being 

provided with the shortest remedy, more especially with a speedy sale, for the recovery of 
his debt, 3927-3931. 3944-3948— —Decided objection to the creditor beiug put in 
tempoiai-y po8^e^sion of tlie property in (he event of a receiver not being appointed, ib. 

3933-3948. 

Noihing in law is so little understoed in Ireland or requires so much revision as the law 
in regard to judgments, Lyle 4215, 

Resolution of the Committee that the several Acts which regulate the rights of a judg- 
ment creditor in Ireland against the real estate of his debtor require to be reconsidered, 
Rep.p. iv. 

See also J?eceiuer5. 

Judicial Business. Means for transacting the judicial business of the Court of Chancer}', as 
remodelled, when so much atiention must be paid to the administrative business relative 

to ihe sale of incumbered estates, Hargreave 297-313 ^The judicial business is, under 

any circumstances, the most difficult and the most responsible that falls upon the judge, 

ib. 887-889 Improbability of the judge neglecting the judicial business, and trans- 

feiring it, as being most difficult, to the chief clerk, ib. 890-894. 

In all equity proceedings as much judicial business as possible should be thrown upon 

ihe judge, Williams Importance of one judge transacting the whole of each 

cause, Gri-ton 2225-2232. 2358-2364 Objection to the investigation of the title, and 

the distribution of the proceeds of sale being undertaken by different judges, Right Hon. 
A. Brewster 3597. 3617-3620. 3663-3666. 

See also Investigation of Title, Hon-litigalory Business. Unincumbered 

Estates, 3, 

Judicial Staff : 

1. Ajp-^roml of the Appointment at first of only Two Vice-Chancellors for the 

Court as reconstructed. 

2 . Insufficient Judges proposed by Government; Suggestions hereon. 

3. Questirm as to the Appointment of Mr. Longfield and Mr, Hargreave. 

4. ils to the possibility of One Vice-Chancellor being in time sufficient. 

5. Advantage generally of more Judges and fewer Clerhs. 

Suggestion that the Number he regulated by the Lord Chancellor. 

1. Approval of the Appointment at first of only Two Vice-Chancellors for theCourt 

usreconst'ucted: 

Opinion that the Master’s offices being abolished, two Vice-Chancellors, with an 
adequate staff of cleiks under them, would be sufficient to conduct the combined business 
of the Court of Chancery and ihe Incumbeied Estates Court, Hargreave 153— 155‘ 

etseg. Including the aniicipated business from the sale of unincumbered estates, the 

work 10 be done might require three instead of two Vice-Chancellois, ib. 202. 257. 35®- 

276-284. 879-885. 934-940 Amount of business likely to devolve on the new court; 

propriety of appointing at first not more ihan two Vice-Chancellors, ib. 348-377- 879- 
865. 934-94C— If two Vice-Chancellors are notfounrl to be sufficient additional judicial 
strength must be procured, Hargreave ; Longfield 1427; Right Hoii. A- 

Brewstei- 4033. 4041. 4047 A Vice-Chancellor, with his chief clerk, would be more 

efficir ni than the four Masters put together, Hargreave 371. 

Belief 
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Judicial Staff — continued. 

1. Approval of the Appointment at first 0/ ovhj Two Vice-Chancellors, ^c.— conL-*. 

Belief that two Vice-Chancellorfi, and a proper staff, would be adequate Ibr the dis- 
charge of llie business of the Court of Chancery and of the Incumbered Estates Court 
including also the sale of unincumbered estates, Longjitld 1350-1355. i3p8 et sen. 1538- 

154’- 17°9' '714 Substantiiilly, two Conimissioneis arc at present doins the^woric of 

the Incumbered Estates Court, ib. 1355 Advantage of commencing tlic court, as 

reformed, with too weak ratlier than too strong a juifieial force, li. I3g8-J<^oo. 1^34- 
1438. 

A third Vice-Chancellor would be desirable in e.vpcditingtlie business, but was not recom- 
mended by the Cumraissioners on account of the expense, Hon A. Brewster 3S10- 

3812. 3813, 3814 Consideration of the amount of business likely to devolve upon the 

Coui t of Chanceiy, as reconsiructed, in connexion with the staff contemplated, ib. 4024- 

4032.4039-4044- 

2. Insufficient Judges proposed by Govenment; Suggestions hereon : 

Strong; impression that four judges, including the Lord Chancellor and Masier of the 
Rolls, with clerks under them, could noi perform the duties proposed to be tratuferred to 
them by the Bill, Muster of the Rolls {Ireland) 1065, 1066. uoi Considerable addi- 

tional judicial staff required in England in the event of a Parliuraentarv liile iuino' given 
to oil estates througii the medium of the Court of Chancery, ITiZh'«ms’i2;5-.ia8o.'’i^87- 

1290 Utter impossibility of oue or two Vice-Chancellors, with so many chief clerks 

and under cl. rks, trausiicting all the business of the Court of Chancery, us well as all the 
business accruing and iu arrear connc-cied with tlie sale of incumbered and unincumbered ' 
estates in Ireland, Mnrphj 2053. 2156-2159. 

There should be two Vice-Chancellors in addition to iwo Title Commissioners, Murphj 

2061. 2100 Suggestions for the appuiniment of two Title Masters, in connexion witii 

some of the present staff, Gibsnyi 2205 et seq. ; Adair 2711 et scq. Objection to the 

contemplaied appointmeni of Vice-Chancellons to conduct the business of the amaka- 

mated courts, Gibson 2205 el seq. ; Adair 2718 et seq. The Lord Chancellur, Masier 

of the Rolls, two ordinary Masters, and two Tide Ma--lers, would be adequate efficiently 
to discharge the business of the combined courts, as well as the arrears, Arfafr 2737^ 

2740 VViib a proper staftj and with tlie assistance of the Master of the Roll.s, three 

Masters, having an extended jurisdiction as Vice-Chancellors, would he able to dischar"e 
the business of the Court of Chancery ami of the Incumbered Estates Court, exceptino- 
the arrears, King 2995. 3002-3005. 3007-3009. 

3. a.s to the Appointment of Mr. Longfield and Mr. Hargreave: 

E'idtnce to the effect that Mr. Longfield and Mr. Hargreave are perfectly competent 

to discharge the duiics of Vice-Chancellors in tbe Court of Chancery, more especially if 

it be reformed as contemplated iu the Bill, Master of the Rolls, 451-453. 566-575 

Disapproval of the jiroliibilion in the Bill by which Mr. Hargreave, as an English 
barrislei’-at-)aw, and of less than fifieen years' standing, would be disqualified from beino- 
appointed a Vict-CImncellor in the Iiish court, ib. 454-465. ** 

Just leeling of dissatisfaction among the Irish bar if judiciul offices in Ireland be open 
to English barristers, without a corresponding opening to Irish barristers to fill English 
judicial appointments, Master of ike Rolls {Ireland) H03-1106. 

Witness declines to offer an opinion upon the propriety of appointing Mr. Hargreave 
and Dr. Longfield as Vice-Chancellors, Right Hon. A. Brewster 3851, 3852 Explana- 

tion as 10 his having concurred in the 14th resolution of the Commissioners, passed at a 
meeting on 31 March 1855, iliat ihe existing staff of the Incumbered Estates Court 
should be ti-ansferred to the Court of Chancery, and as to his having subsequently con- 
curred in e.xpunging that resolution so far as related to the transfer of J)r. Longfield and 
Mr. Hargreave, ib, 3853-3867. 

4. As to the possibility of One Vice-Chancellor being in time sufficient: 

W'iih certain promised reforms, one Vice-chancellor will, in time, sm&ca, Longfield 
1362, 1363. 1557-1560— —One Vice-Chancellor could never do the business of the Court 

^ Chanct ry, Gibson 2551 There must be two Vice-Chancellors, Right Hon. A. 

Brewster 3604, 3605. 

5. Advantage generally of more Judges and feicer Clerks: 

Want in England of a greater amount, of judicial power, Williams 1181-1 188. 1208. 

1;244 et seq. — —Opinion of the council of the Incorporated Society of Attorneys 
and Solicitors in Ireland in favour of a greater number of judges and of fewer clerks than 
IS proposed in the Government Bill, O’lfison 2233-2236. 2364— The legal profession 
generally in Ireland are in favour of more judges and fewer cleiks, ib. 2563. 

°-34* 3 c 3 6. Suggestion 
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Judicial Sr.4FF— continued. 

6. Suggsition that the Number he regulated hy the Lord Chancellor: 

The Lord CU-dncellor, rather than the Legislature should regulate the number of judges 
to serve under him, Long field 1433-1438. 

See n\so Accessibility of Judges. Appeals. Bar, The. Commissioners {Incumheni 

Estates Court). Conveyaiic‘i7ig. Equity Practice. Investigation of Title. 
Keating, hr. Masters {Court of Chancery). Richards, Baron. ^o/Zs' 
Master of the {Ireland). Staff, 4. Unincumbered Estates, 3. ’ 



K. 

Kane's Case. Grounds upon which, in Kane’s case, the Privy Council reversed the decision 
of ihe Incumbered Estates Court, and abrogated the sale, Right Hon. A. 5 re«?ster 3999- 
4005. 

Keating, Dr. Objection to Mr. Whiteside’s proposition for the appointment of Dr. Keating, 
of the Prerogative Court, to the office of Judge of Appeal in Ireland, Longfield 1622- 
1629. 

'Keihjs Estate. Reason for the appointment of a receiver in this case, Gibson 2416- 
2420. 

King, Richard. (Analysis of his Evidence.)— Assistant clerk in the office of Master 

Henn ; has held the office for upwards of forty years, 2587- 2590 Enumeration of the 

various duties performed by witness, 2591 Opportunities possessed by him, though 

not sitting in the Master’s chamber, for becoming conversant with the course of procedure 

. in the chamber, 2592-2594 Circumstance of Sir J. Romilly, in framing tlie Chancery 

Regulation Act, having received several suggestions from witness, 2595 Salary of 

200 1. a year enjoyed by witness after forty years’ unremitting service, 2596-2599. 

Considerable reform effected by the Chancery Regulation Act of Sir J. Romilly, more 

especially in the extension of the judicial functions of the Masters, 2600-2603 Non- 

increase in the staff of the court, notwithstanding the great increase of business under 

• Sir J. Romilly’a Act, 2604, 2605— Large amount of busiitess transacted in Master 

Henn’s office; details hereon, 2606-2626 Main evil of the present system of the 

Court of Cirancery in the Masters not iiaving power judicially to d ispose of cases front the 
beginning to the end, save as regards cases under the 15th section of the Chancery 
Regiilaiion Act, 2615-2619. 

Nunibt-r of receivers in the offices of the several Masters ; there are 723, or about one- 
third of the whole, in ihe office of Receiver Master Lyle, 2621-2624. 2627. 2702, 2703 

Evils of the receiver system, 2628-2648 Great expense attendant on ihe system; 

instance of this, 2629-2639 Uncertainty of tenure under a receiver; injury to the 

liind thereby, 2640-2648 Evasion of the limitation as to the amount for wliich 

• receiveis should he appointed ; effect thereof, 2649-2656 Appointment since 1851 of 

all receivers by the Receiver Master Lyle, the receivers in the other Masters’ offices 
being old appointments, 2656, 2657. 2672-2682. 

Diminulion of late years in the number of receivers, 2658-2661 A change of 

receivers over the same estate is very undesirable, anti is rarely made, 2662-2665. 2668- 

2671. 2688,2689 Improvement consequent on the appointment of district receivers, 

2666, 2667 Receivers are bound to pass their accounts yearly, but do not always do 

so, 2676 The duties of a receiver do not cease without a formal discharge by the 

court, 2681, 2682 Limit to the power of the receiver over the tenant, 2683-2685. 

2690 Main duty of the receiver to exact the rent ; how such duly is perfonned,2686, 

2687. 2691, 2692 Doubt as to receivers taking notes from the tenants for arrears of 

rent, 2693-2699. 

[Second Examination.] — Duties devolving on witness further adverted to in connexion 
with his opportunities for becoming conversant with the course of procedure in the Masters 

chamber, 2952 Correction of evidence, Q. 2676 ; a receiver has fifteen mouths to pass 

his first account, and thirteen months every subsequent account, ib. 

Consideration of Mr. Whiteside’s Receiver Bill; approval in the main of the proyisioos 

therein, 2953 et seq. Cumbrous and objectionable system at present for bringiug 

receivers to act;ouiit, 2960-2963 The Receiver Muster should by a simple process make 

the receiver account annually, 2960. 2964 Mischief in receivers being appointed upon 

judgments converted . into mortgages, 2965 Improvement in the receiver being 

j3ppointed without reference to the parties concerned, 2966 In some cases receiver® 

are indispensable, 2967 Decrease of receiverships as sales are expedited, 2968. 

Belief as to the advantage of assimilming the Irish practice to the English practice m 

regard to receivers, 2969-2975 Approval to a certain extent of Mr, Whitesides 

proposal for prohibiting solicitors from receiverships, though there is advantage i-atQW 
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King, Richard. (Analysis of l*is Evidence)— coaiwuecZ. 

than otherivise of solicitors, if residing: in the country, as receivers, 2976, 2977 oq8o 

Evil in the necessity of solicitors to assist receivers, 2977-2984— -^Rules’ Jiinuld be 
furnished to each receiver as a means of guidance in lire perlbrmance of his duties 2077 
297B Ajjproval of increased power in receivers over incumbered estates, in regard to 

repairs and improvements, 2985-2987 Approval also of a right of speedy sale when it 

is ascertained ttiat ultimately there must be a sale, 2988-2990. 

Advantages of Mr. Whiteside’s Bill, No. 1, in restard to the assimilation of the consti- 
tution and procedure of the Irish Court of Chancery to the Entilisli Court 2991-30015 

With u proper staff, and with the assistance of the Master of tlie Rolls, three Masters 

having an extended jurisdiction as Vice-Chancellors, w<iuld be able to discharge the 
busine^s of the Court of Chancery and of the Incumbered Estates Court, exceptin'" the 

arrears, 2995. 3002-3005. 3007-3009 Advantage of incorporating in tlieBill all well- 

ascertained improvements, 2997-2999. 

Decided fitnessof the present masters to carryout thesale of iiiciimhered estates, both 
as regards the investigation of the title and the conduct of the auction, &c. 3010-3024 

Each Master should be provided with two chief clerks, one of them to act’as reo-istrar 

and a scrivenery clerk, 3025, 3026 Existing staff of each office, 3026 Fitness for 

the office of registrar of Mr. Stanford, Master Heim’s son-in-hivv and examiner ; his 

efficiency as examiner adverted'to hereon, 3027-3047. 3053-3059 Competency of Mr. 

Smith, assisiaiu clerk in Master Henn’soffice, 3027. 3031 Belief as to the efficiency 

o( Master Luton’s examiner, who is his own son, 3048-3056. 

Common praciice of judges, as well as of Musters in Cliancerv, to give appointments 

to tiieir relatives, 3060. 3062, 3063. 3124 Doubt as to ihe nk of a veto in the Lord 

Chancellor upon (he appointment of chief clerks, 3061 Want of office room in ihe 

Court of Cliancery, 3064 — -Stoppage of business if the arrears of tlie Incumbered 
Estates Court were transfeired 10 the Court of Chancery, 3065. 

Details relative to the financial department of the Court of Chancery and to ihe coni- 
plicaied state of thesame; it comprises three funds merged into one, viz., the Bankruptcy 
and Coinpeiisatiou Fund, tiie Compaosatum and Fee Fund, and the Suitors’ Fee Fund, , 

3066—3091 Abolition of the Six Clerks’ Office and compensation of the officer."? out of 

the Compensation and Fee Fund, 3079. 3089,3090. 3^37-3140 Charge upon the 

Consolidated Fund in the event of the deficiency of the Suitors’ Fee Fund, 3083-3088. 

Approval of the schedule of fees proposed by Mr. Whiteside, 3091-3094 Inex- 

pediency of the Incumbered Estates Court being exempt from fees whilst the Court of 

Cliancery is subject thereto, 3094-3097 Charge of 30,000 /. a year upon the public 

if ihe fees and stamps be abolished, 3096- — Diflkulty in assimilating tlie Irish system 

of fees and stamps to ihe English system, 3098 Uuwillingness of judges to regulate 

the fees aiul siamps, 3099-3105. * 

Indisposition of the clerks and ntlier officers of the ('ourt of Chancery, including 

witness, to be pensioned off on their present low salaries, 3106. 3108 The salary of 

the Masier is now fixed at 2,500 1 . a year, 3107 Taxutiou of costs formerly in Master 

Htnn’s office without there being inconvenient arrear, 3110-3116. 3121 Work 

performed by ihe Masters after office hours, 3117-3120 Arrear under the new system 

of taxation of costs, 3122, 3123 Slight com[)eimaiiou to which witness wouhl be 

entitled in the event of the abolition ofhis office, 3125-3128. 3140-3143 Confidential 

duties devolving on the scrivenery clerks ; their tenure of office isneveriheless uncertain, 
and they have no legal claim to compensation, 3129-3I40. • 

[Third Examination.] — Insufficiency at first of the staff of the new taxing depdrimeut 
of ihe Court of Chancery, adverted to as a main cause of the subsequent arrear, 3144 
- Great care and caution necessary in the taxation of costs in the Court of Chancery 

as compared wiili the Incumbered festates Court, 3144. 3146-3149 Consideiably 

larger aggregate amount taxed for costs in ihe former court, 3144. 3202, 3203 — - 
Larger amount also taxed individually by the Taxing Masters in the Court of Chan- 
ceiy than in tlie Incumbered Esiatt-s Court, 3144, 3145. 

Examination in disapproval of the clause in the Government Bill with regard to the 
chief clerk certifying to ihe judge ; such certificate would probably grow into the evil 

of a report, 3151-3167 The duties of the chief clerk should be eniirely adminis- ' 

trative, 3165-3167 Considerable powers vested in the Receiver Master in regard to 

the appointment and functions of receivers, 3168-3191 Prohibition under the new 

rules against the appointment of solicitors as receivers, 3173-3181. 3191. 

Opinion that the Receiver Master does not fully administer the powers seemingly 

Riven to him in regard to milking' abatements of reni, &c., 3185-3190 Further 

reference to the quesiion of assimilation of the system of receivers in Irehmd to that 

m England ; doubt hereon, 3192 Different practice in England and Ireland in regard 

to the Hppoinimeni of receivers, 3193-3197 Nature of witness’s knowledge of the 

procedure of the Incumbered Estates Court, 3198, 3199 Ainouuis of 38,000/. and 

. °- 34 - 3 c 4 35,000 /, 
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King, Richard. (Analysis of his Evidence) — continued. 

35,000 1 . as purchase-money for sales in the offices respectively of Masters Henn and 
Murphy for the three years ending 1855; nature of these sales; fair prices \vere ob- 
tained, 3201. 3204-3207. 



L. 

Land. Circumstance of land rather than (jovernment stock, or any other property, 
being the chief security in Ireland; evil thereof, Right Hon. A. Brmster 3757-3761, 
3775- 

Law Society. Witness is member of the Law Society of England, and attends before the 
Couimiitee on behalf of the council of the society, Williams 1159 et seq. 

Leasehold Interests. Doubt as to any valuable middle interest having ever been sacrificed 
or seriously injured through sales in the Incumbered Estates Court ; exception taken to 
a statement by Mr. Rolleston hereon, Hargreavc 174-179. 687-690; Lnngjield 

J501 ; Right Eon. A. Brewster 3541-3544 I'l selling leasehold property the title 

merely to the lease is investigated, /fargreaue 181 Extent to which information is 

required from the tenant as to whom he bolds under, ih. 182. 671 Steps taken to 

ascertain the existence of mesne or leasehold interests before estates are sold, and the 
funds distributed, ib, 671-687. 

Reffistry generally of leases if they represent any real value, Hargreave 67a. 676-678 

Practice in reaard to registry searches as a means of disclosing leasehold interests, 

ib. 679-686 Instances of occupying tenants neglecting to bring forward their 

interests, so that the estate has been sold discharged of their leases, ib. 873-875. 

Legal Profession. Satisfaction generally of the l^al profession in Ireland with the prin- 
ciple and practice of the Incumbered Estates Court, Gibson 2194-2196. 

See also Incorporated Society of Attorneys and Solicitors. 

Leghlatinn. Circumstance of some petitions for sale in the Incumbered Estate Court 
being presented, with a view to secure the benefit of a Parliamentary title, before there 

can be any change in legislation, Adair 2720. 2739. 2764, 2765-2876 Legislative 

interference, as well as new rules, necessary to amend the practice and system of the 

Incuiiihered Estates Court, 2897. 2901-2903 The vice of modern legislation for 

Ireland has been to attempt too much in too shorta time. Right Hon. A. Brewster 3775 

Inexpediency of originating a new system of legislation for Ireland exclusively, 

J/nfn/s 4349-435<. 

See also Assimilation of the Law. Incumbered Estates Court, 5. 6. 8. Receivers, 
13. 14. 16. 18. Registration of Titles. Settled Estates. Unincumbered 
Estates. 

Letting of Land. Approval of power in receivers to let lands for a term not exceeding 

twenty-one years, Murphy 2077 Mischief arising from the system of letting lands 

pending the cause, 2078,2079 Great diffeience between the present and former 

practice in regard to leiiing oflands under the Court of Chancery ; details as to the present 

practice and its advantages, Lyle 3266-3286 System, in the case of rents under 5 1 ., of 

letting by accepted proposal or agreement ; slight expense of the proposal, ib. 3278-3281. 

Li/tleicood v. Brierly. Reference to the case of Littlewood and Brierly, in wfiich case a 
receiver was appointed twenty years ago, bis accounts during that period having been 

only twice passed through ihe Court of Chancery, Lyle 4102-4126 Out of a rental of 

15 1 . a year, for ten years, and a balance from a former like period of 30 /. 8 s., there was 
a charge against the receiver of 157/. 13s. 1 d., ib. 4102, 4103. 4124-4126 Disallow- 

ance of the receiver’s costs and poundage; otlierwise the property would have produced 
nothing for the creditor, ib. 4102-4115. 

Litton, Master (^Office of). Return containing particulars as to the date of appointment, 
salary &c., ot Masier Litton, and of the several persons in his office, App. p. 356- 

Litton, Mr. Belief as to the efficiency of Master Litton’s examiner, who is his own soHj 
King 3048-3056. 

Locality of Courts. Importance of the removal of the Incumbered Estates Court to the 
Four Courts, Jl/aster of the Rolls {Ireland) 1093-1095. 1130;' Longjield 1472-1475; 
Adair 2826. 2926 ; Rep.p. iv— — Inconvenience in the appeal from the Court of Chancery 
not being to a court in the neighbourhood, Gibson 2530-2532. 

Longfeld, Mountifort, LL.D, (Analysis of his Evidence) — Has been one of the Commis- 
sioners of the Incumbered Estates Court since its establishment in August 1849; 1333' 

1335 Commissioners have sold land to the amount of 18,000,000 1 -, and have 

distributed, to the amount of 14,000,000 h, or thereabouts, 1336— » -There is a great deal 

of 
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Lon^Jidd, Mountifort, LL.D. (Analysis of his Evidence)— 

of business undone, but it cannot be termed in arrear, 1337. 1350. 1401, 1402 

Practice of witness in carrying out the business of his office, 1337. 1341. 1401-1400 

1439-M49 During the last two years Mr. Baron Ricltards hns taken the same share 

of tl:e business as Mr. Hargreave and witness, 1338-1340. 1342. 

Different periods now required alter a petition comes in before the sale is effected • the 

average time is from two to three years, 1341. 1344 Mode of distribution of business 

among the Commissioners, 1 343 — -Investigation of the title by the Commissioners, save 
that the comparison of the deeds with the abstract ii> delegated to their examiners nac- 
1348 Each Commissioner has an examiner or cliief clerk, appointed by liimself, 134^. 

Belief that two Vice-Chancellors would be adequate for the (lisi:barfe of the business 
of the Court of Chancery and of the Incumbered Estates Court, inchicling also the sale 

of imincumbeivd estates, 1350-1355. 1398 etseq. 1538-1541 Concurrently with the 

appointment of two Vice-Chancellors, power should be given to the Lord Chancellor to 
continue the services of the Masters, or of as many of them as might be required, i''54- 

1357- ^359 -i 3<5 s- 1421-1427. 1536, 1537 Substantially, two Commissioners are at 

present doing the work of the Incumbered Estates Court, 1355 Much of the business 

now transacted by the Commissioners might be dischaiged by chief clerks, 1355 1406 
Frequency of parties interested in sales injuring themselves by erroneous computa- 
tions of income tax, 1355. 1471. 

Inex|>ediency of the chief clerks being appointed by the Government instead of by the 

judges, 1356-1358 Probability that in time one V'ice-Chancellor may be sufficient tor 

the combined courts, 1362, 1363. 1557-1560 Approval of the Court of Appeal in 

Ireland, as proposed in the Attorney-general’s Bill, 1366-1379 Importance of a less 

expensive appeal from Ireland to the House of Lords, 1366-1371. 1554-1556 Under 

any circumstances, the power of the Commissioners to refuse appeals should be with- 
drawn, 1367-1369 It is not necessary to provide that the Lord Chancellor should sit 

alone on appeals, 1370-1376. 

That portion of the Bill relative to the sale of settled estates would be as well in a 

separate Bill, 1381 Usefulness of the power sought for relative to settled estates 

1381. 1397 Doubt as to the propriety of the clause providing that in the sale of 

nicumbeied csiates the consideration might be a rentcharge without limit, 1382-1385 

Comparatively small increase of business if the court be empowered to confer a title 

upon unincumbered estates, 1386-1389. 140S, 1409. 1543, >544 Expediency of 

extending the power of sale, with indefeasible title, to umitcumbered property, thoucrh in 
equity such power may not be demanded, 1390-1396. 1548. ° 

The appointment of a third Vice-Chancellor might be better tiian ihe conditional con- 

linnance of tlie Masters, 1398. 1427 Advantage of commencing tlie business of the 

courts, as reformed, with too weak rather than too strong a Judicial force, 1398-1400. 

1434-1438 Retismi for so much untransacted business before the court, thouvli there 

are no actual arrears, 1401, I402 Similar duties to be performed by the Vice-Chan- 

cellors as iire now j>erformed by the Commissioners with relerence to the proceeds of 

sales, 1403-1406 Tlie assistance of the Master of the Rolls cannot be calculated upon 

with relerence to the business to be transferred, 1410, 14U. 

Power under the Bill to assimilate in the main the practice of the Court of Chancery in 
Irelcind with that of the English court, concurrently with the proposed transfer of the 

business of the Incumbered Estates Court, 1413-1420 Inexpediency, on several 

grounds, of continuing the separate existence of ihe Incumbered Estates bourt, though 
hitherto it has worked well, 1428-1434 The Lord Chancellor ratlier than the Legisla- 
ture should regulate the number of judges to serve under him, 1433-1438 State of 

the business in witness’s office and in the offices of Mr. Hargreave and Banm Richards, 
further adverted to, 1439-1449. 

Explanation i-elative to the sale of Lord Blayney’s estate, which was but very slightly 
incurnbered, 1450-1455 rVery triBing errors coramitied in tiie sales of estates; com- 

putation that the fiftieth part of a penny on the amount of purcliase-money generally 
would rectify every mistake or instance of injustice in ihe dealings of ihe Commis- 
sioners, 1454. 1456-1459. 1465. 1469 Illustration of the means of preventing injustice 

if mistakes are discovered before the distribution of the fumis, 1458 — —Beneficial opera- 
tion of the court in transferring land to solvent proprietors capable of properly cultivating 

It, 1460-1463. 

Inexpediency of an indemnity fund to meet possible cases of injustice, 1464-1468 

of the great responsibility now devolving on the Commissioners, 1465 Pos- 

sibility of injustice on the score of a will not being discovered till after the estate has 

been sold and the proceeds distributed, 1465-1468 Confidence fell in Ireland in the 

operationof ilie court, 1470. 

Improvement if the Incumbered Estates Court were removed to the Four Courts, 1472- 

M75 ^^Too restricted bar employed in the Incumbered Estaies Court, 1472, 1473 

Counsel is often .selected to examine the abstract of title, 1476, 1477— Possibility of 
3 D the 
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Zon$Jield, Motiniifort, LL. D. (Analysis of his Evidence)— 

Ihe great bulk of titles coming before Baron Richardr. being advised upon by his son, as 

counsel, 1478-1487 ITie selection of counsel to advise on the title vests wilhthe 

solicitor and noi with the Commissioners, 1483.1488, 1489 Improvement if the Com- 

missioners selected the counsel, i486. 3 489, 1490. 

Exception to Mr. Rolleston’s statement as to many instances of valuable interests 

having been lost, 1491-1501 Approval of sales in cases where the incumbrance is 

not honajide; instances of 3uch sales liaving occurred, 1502-1507 There are about 

tbiity persons on the staff of the court, 1508 There have been no additional appoint- 
ments lately, 1509-1512 Mr. Hargreave and vviiness liave had too much work thrown 

upon them, 1513, 1514 Desirableness at first of the judicial experience of Bamu 

Richards, 1515, 151 6 Objection to anotlier extension of the court ; tiie last Extension 

Act was not a good one, 1516-1518 Opinion that in about two years the great mass 

of unfinished business before the court might be completed by the present staff, 1519- 
1528. 

Sufficiency of ilie staff of the Court of Chancery to deal also with tlie business of the 

Incumbered Estates Court, 1529-1535. 1539-1542 Want of offices in the Court of 

Chancery for the work of the Incumbered Estates Court, 1542 Necessary expense in 

advertising, &c., attending the system of a Parliamentary title, 1545-1547 Greater 

responsibility and care devolving on the judge in the sale of tminciiinbered estates than of 

incumbered property, 1549, 1550 Opinion as to the inconsistency of a Court of 

Appeal in Ireland from the judgments of the Lord Chancellor, 1553, 1554 Illustratiou 

of the advantage of appeals from the Court of Chancery in Ireland going before the 
House of Lords, 1554. 

[Second Examination.] — Less expense on the score of fees mid stamps in the Incum- 
bered Estates Court thau in the Court of Chancery, 1561-1563. 1692 Circumstance 

of the Muster of the Rolls having refused to confimi the sale in Lord Blayney’s ease, 

1561 Adequacy of the clauses in the Attorney-general’s Bill for transferring tlie 

practice of the Incumbered Estates Court with regtiid. to fees, &c,, to the Coiut ofChan- 

cery, 1564-3567 Further evidence as to the proposed power to continue the Masters; 

their setvices should not be requited unless they, were found necessary, 1568-1574. 

Witness has instituted a comparison between the Bills of Mr. Whiteside and the Bill 

of the Attomey-oeneral for Ireland, uud prefers the latter measure, 1575-1583 

Examination upon certain poitioiis of Mr. Whiteside’s Bills, showing saiidry grounds for 

objfcctiou (hereto, 1577-1583. j6o6 et seq. Objection to Mr. Whiteside’s proposition 

for naming in the Act the several officers and judges to be appointed, 1577, 1578. 1606- 

1629 Objection to Mr. Whiteside’s second Bill as being overloaded with rules of 

practice, which rules sh(nild rather be enacted by the judges of the court, 1677. 1630- 
1643. 1713. 1733-1736. 

Fuilher opinion as to the propriety of the sale of unincumbered property witli a Parlia- 
mentary title, 1583-1585. 1783 Statement as to the Parliiimentary title getting worse in 

course of time, whilst the existing title to miinciirnbert'd property improves, io84> 1585. 

1783-1789 Explanation as to ii,oooLor 12,000/. having been paid wrongly into 

court in Snagg’s case, 1586, 3587 Gi'ounds for reenmmending that fees and stamps 

Be abolished in the Court of Chancery, and that in lieu thereof there should be a system 
of per-cent!ige deduction from the proceeds of sales, 1588-1602. 

The annual cost of tire Incumbered Estates Court is about 14,000 1 . or 1 5,000 1 . ; 1603 

— -Practice of the court in veq.uirjng tliat all oocumenis be stamped, 1604, 1605 

Objection lo Mr. Whiteside’s proposition fw raising certain of the Masters to the rank of 

Vice-ChaiicellDrs, 1611, 1612 Objection also to raising the examiners into chief clerks, 

1612-1614 Objection also to the pi'oposed appointment of Dr. Keating, of the Pre- 
rogative Court, to ihe office of Judgeof Appeal in Ireland, 1622-1629 Advantages of 

the Receivers’ Bill proposed by Mr. Whiteside ; it is, however, capable of improvement, 
1644-1657. 

Accuracy of the w-ports of the Masters in (Jhanceiy, both of tixe title, and of the rights 
of the parties to the produce of estates, as subseqoeritly sold in the Incumbered Estates 
Ooiiri, 1659—* 664 -w — A dequacy oft he Mastei's, if proper powers be given them, to deel 

with^ incuiiibei-ed ertates as readily and as well as Uie Gpmmissioners 1665-1673 

Partial approval of the appeal to the Privy CotmeiJ, 1^74-1676. 1726, 1727 -Gases in 

which appeals are granted by tlie Commissioners, 1677-1679 Possibility of an estate 

being at the same time in three courts ; avoidance of Uiis if the iurisdiction were confined 
to one ttibunat, 1680-1683. 

Funds for the remuneration of the solicitors in the Incumbered Estates Court, 1684, 

• 1685 Necessity of hirge expejtditure in advertising, 3 686-1-6S8 The surveyors for 

the court have adequate funds, 1680, 2690 Less expense of a sale in the coui't timii. 

in the Masters offices, 1691, 1692. 18.09 Dunanished expense of sales in the Court of 

Chancery if certain of Mr. Whiieslde’s suggestions be adopied, 1 693-1 701 Consider- 

able additional time which witness could devo.te to judicial duties If he bad an adequate 
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Xu), infield, Mounliforl, LL. D. (Analysis of his Evidence) — continued. 

Staff, 1702-1704. 1755-1769. 1779-178'3 Necessity of two j edges to read the abstracts 

of title, lyfiS- i7io-i7*2. 

A knowledge of conveyancing is essential in Chancery barristers, 1705. 1711^— 
Greater fitness of Chancery barristers than of couveyancers in Ireland for the office of 
Vice-Chancellor, 1706, 1707 Further opinion as to the adequacy of two Vice-Chan- 

cellors, with a proper staffj to transact the current business of tlie combined courts, 1709. 

Baron Richards, as well as wi:ness, reads the abstracts of lilies, 1715-^— 

Doubt as to the advantage of appointing a Title Master 1716-1718. 

Advantage of an inexpensive and simple api>eal to the Lord Chancellor and two Lords 
Justices ov'er the present system of appeal to the three Commissioners, and thence, if 

allowed, to the Priyv Comicil, 17’9“1732. 1745“1752. 1777,1778 Belief as to the 

competency of the Masters in Chancery to decide upon abstracts of title, 1737-1744 

Nimire of questions upon which appeals are now made from one Commissioner to 

three Commis>ioners, 1748 These ap|/rals are now looked upon as matter of right, 

Two days in tlie week are fully occupied in apjieals, 1750, 1751. 

Further reference to the d uties which witness mi'^ht transfer from himself to a chief clerk j 
the auction duties might be transferred, 1755-1769. 1779-1782. An English convey- 
ancing clerk wouhl be a very suitable person for chief clerk 1759 Sliffhtly diminished 

expense in- conveying unincumbered estates as compared with incumbered estates, 1770- 

1773 Tlie Lord Chancellor could still hear some original cases, in addition to his 

presiding at the Court of Appeal, 1774-1778 Limited extent to whicli in the case of 

maniage contracts in Ireland there is investigation into the title of any estate to be settled, 
1790-1792. 

Objections to a Parliamentary title being given on the settling of an estate, 1793. 1821- 

1826. 1868 Notliing short of the sale of an estate should confer a Parliamentary title, 

iyg3 Importance of the utmost care, imd of increased checks, in order to prevent 

cotJusive sales, 1793 et se<] With increased checks against tlie possibility of mistakes, 

witness farther lecommends the granting of a title in the case of the sale of unincumbered 

property ; nutitre of these checks, 1795-1818. 18.64-1868 Additional cliecks have been 

impusetl whenever they were lound wanting, 1814. 1818 The Court of Chancery makes 

as many mistakes, tii proportion to its work, as the Incumbered Estates Court, 1819, 
1820. 

Security in the sale of estates that the change of possession is notorious, 1S23-1830. 
1864-1866 In the event of a middleman not receiving notice of sale, there is a subse- 

quent redress out of the fund, tirough it might possibly be distributed so soon as to 

prevent his being indemnified, 1823. i'825. 1831-1834 It might be desirable to permit 

settled estates to be exchanged or sold, 1831, 1832. 

Possibility of a lenant being damnified through an erroneous statement of the rental of 

his occupation as about to be sold, 1837-1847 Further statement in approval of a 

riglit of appeal from the judgment of a single judge or Commissioner, such judge being 

allowed to sit on tile re-hearing of the case, 1848-1857 Possibility of injustice under 

the jurisdiction of the Commissioners In the event of the sale of an estate by a ward, 

just come of age, to his guardian, 1858-1 860 Grounds upon which the conveyance 

by the Commissionevs of the estate of Lord Monck was decided to have been erroneous, 
1861-1 863. 

Xord Chuncellor. Suggestion with respect to the distribution ot business by the Lord 
Chancellor, as a means of facilitating its progress through court, Master of the Rolls 

633-544 Approval of the Lord Chanceilor hearing causes in the first instance, Master 

of the Rolls {Ireland) 1036-1041 The Lord Chancellor could still hear some original 

cases, in addition to his presiding at the Court of Appeal, Longjield 1774-1778- — Chief 
business that would devolve upon tlie Lord Chancellor if the Masters had increased 

powers, as suggested by witness, Gibson 2228, 2229 Expectation that a very lar^e 

portion of the most important business of the Court of Chancery will still devolve on the 
ixird Chancellor if the court be reconstituted, as contemplated by witness, Right Hon. 
A. Brewster 3567-3570. 3666. 

■See also Appeals. Control. Judicial Staff} 6. Rules. 

Lunatic Matters. See Receivers, 2. 

■ Lundyfoot, Mr. Consideration of the case of Mr. Lundyfoot, who complains that an estate 
was bought ia for half its value by a trustee of the family, and that he (Mr. Lundyfoot) 
and creditors to the amount of 40,000 1. were left unpaid, Hargreave 66-70. 101— —The 
estate in question would probably realise 10,000 1. more at the present time, ib. loi. 

Lyle, Acheson. (Analysis of his Evidence.) — Is one of the Masters of the Court of Chan- 
cery in Ireland, 3208 Had previously filled the offices of Second Remembrancer and 

Chief Remembrancer of the Court of Exchequer, 3210-3214 Had acquired in such 

offices considerable experience in equity matters, and in the mode of appointment and 

0.34. 3 D 2 practice 
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Lyle, Acheson. (Analvsis of his Evidence) — continued. 

practice of receivers, 3215-3223 Has filled the office of Receiver Master since 1851 

having been appointed thereto by the J.ord Ciiancelior, 3224-3226. ’ 

Control of witness since 18519 under the new rules, over the appointment and duties of 

all new receivers, 3227-3230 Power to consolidate receivers over certain districts 

3231, 3232 Rule, strictly complied with, against the a|)pointnient of a barrister 

solicitor, or attorney, or of a solicitor’s or attorney’s clerk, 3233-3235- 3263 -Particu- 

lars as to the nuinber of receivers appointed by witness in each year since his appoint- 
ment in 1851 ; the total number is 742 ; 3236-3243— -—All orders by the other Masters 

for the appointment of receivers are now referred to witness, 3243, 3244 Substitution 

of one receiver for another by the Master who, previously to 1851, had made the first 
appointment, 3245, 3246, 

Number of receivers’ accounts lodged and passed in Master Henn’s office in each of 

the years 1853-55 ; 3247. 3249. 3250 final account represents the termination 

of the receivership, which, liowever, may terminate from other causes, 3251, 3252- 

Immense improvement in the system of receivers through the new rules laid down by 

Lord Chancellor Sugden, and administered by witness since 1 851 ; 3253 et seq. Care 

taken to select proper and competent persons as receivers, 3260-3265. 

Great difference between the present and former practice in regard to the lettm<y of 
lands under the court ; details as to the present practice, and its advantages, 3266-3286 

Expense saved by tiie abolition of the tenant’s recognizance, which, as security for 

the rent, was quite useless, 3269, 3270. 3282-3284 Different periods of tenancy under 

the court, 3273 Witness prefers a tenancy from year to year, and adopts it when he 

can, 3273-3277. 3345 Power, in the case of minors, to let up to twenty-one years, 

3275 System, in the case of rents under five pounds, of letting by accepted proposal 

or agreement ; slight expense of the proposal, 3278-3281 . 

Facility of personal communication between the receivers and witness, 3287, 3288 

Written statement required from ihe receiver, and written directions given, as a 

means of record in the event of subsequent misrepresentations, 3288-3290 Check 

to witness’s power in regard to abatements of tenants’ rent, except where the letting is 
under the couit, where he exercises the full powers of an owner ; practice hereon, and 
beneficial results thereof, 3291-3306 Necessity of a report to the court before wit- 
ness can order expenditure, unless it be a smtill sum, on repairs, 3307-3313 

Improvement if witness could of himself make orders for expenditure on repairs, 3314- 

3316 - 

Absence generally of power either in witness or the court to layout money in im- 
proving the land, 3317> 33*6 If tlie owner and creditors wished for expenditure on 

improvements witness would not hesitate to autiiorise it, 3319-3322 Power to dis- 

allow a receiver’s poundage and the costs of his account, as a means of compelling him 
to account, 3324"3328 Imperfect mode of ascertaining when a receivership ter- 
minates, 3326 Facility of the parties in the suit to proceed against receivers by 

attachment, or to remove them if they do not account, 3328-3333. 3341. 

Comparatively few summonses to receivers to account issued by witness since 1850; 

3333 Belief that there has not been a single shilling lost by the default of receivers 

appointed undey the new rules, 3334. 3343 Sysieni in regard to the disposal of funds 

in the receiver’s hands; security that all balances are duly accounted for, 3335-3342 

Gradual diminution in tlie total number of receivers, 3344 Fewer receivers in 

minor and lunatic matters in witness's office than in the offices of the other Masters, 

33469 3347 Appointment of receivers generally for other than minor or lunatic 

matters, 3346-3348- 3366- 

Approval of a diminution, as far as possible, in the number of receivers, 3349 

Necessity in many cases of receivers pending sales in the Incumbeied Estates Court, 
336^3353 — —Advantage, on the whole, of depriving mortgage creditors of the right 
to obtain receivers ; the remedy by sale should, however, be facTlitated as much as pos- 
sible, and the court should be empowered to grant a receiver where the mortgagee 
cannot get into actual possession, 3354-3360. 3373-3404. 

Information recently obtained by witness in regard to the system of receivers in 

England, 3361-3363 Advantages of the improved system of receivers in Ireland over 

the English system, more especially on the score of expense, 3364-3372-^ — Beneficial 
limit by ilie Act of 1849 upon the rights of judgment creditors, more especially 

in withholding the right to appoint a receiver where the demand did not exceed ifioi. ; 
3405-3409— --Practice under the Act 13 & 14 Viet. c. 29, by which mortgage suits 
are instituted by judgment creditors, and receivers obtained without reference to the 
amount of the demand of the judgment creditor, 3410-3423. 

In cases where the management would cost more thiin the amount of interest due to 
thejudgmem crediior, receivers should never be appointed at all, 34" 4-3426. 3436"^ 
Approval of the limitation, as in Mr. Whiteside’s Receivers’ Bill, bemg with regard to 

the rental of the estate, and not with regard to the amount of the debt, 3427. 3431- 

Injury 
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Lyle, Acheson. (Analysis of his Evidence) — continued. 

Injury and injustice in various cases in the event of the adoption oP Mr, Whiteside’s 
propo'sition iliat no receiver shall be appointed where the rental is under 200 1. a year, 

3428. 3432-3439 Diminution, by one-half, of the number of receivers if the limil 

tation Ilf 200 1. a year be adopted. 3429, 3430. 3440, 3441. 

Classification of the receivers in witness’s office in regard to the rentals over which 

appointed, 3440-3442 There are no means of ascertaining the acreage under ihe 

receivers, 3444, 3445 Security by recognizance in double the amount of the rental 

is required of each receiver, 3445'3447 Requirement generally that the recognizance 

be a charge upon real estate, 3448-3452. 

[Second Examination.] — Further particulars relative to the number of receivers in wit- 
ness’s office, and to the nature of the demand in respect of which the several appoint- 
ments have been made, 4082 ct seg. Inability of witness to state tlie amounts for 

which in each case the receivers have been appoinred, 4083. 4099 How the 742 Chan- 

cerv receivers in his office are made up as regards the Acts under which appointed, 

4084. 4096-4098 With ve.^pect to 314 receivers appointed under Sir J. Romilly’s 

Act, they were probably all, with reference to judgments registered as mortgages, 4098- 
4100. 

Particulars as to the rentals in several specified cases, as extracted almost at random 
from the accounts in the registrar’s office, over which receivers are appointed, 4100-4126 

Special reference to the case of Littlewood and Brierly, in which case a receiver was 

appointed about twenty years ago, his accounts during that period having been only 

twice passed through the Court of Chancery, 4102-4126 Power of the court with 

regard to the allowance or disallowance of receivers’ costs, 4116, 4117 Small cases 

in which the court has power to order a sale instead of to appoint a receiver, 4119-4121. 

Reference to and explanation upon a tabular statement of eleven cases, illustrating the 
■cost of receivers over large and small profierties ; the cost varies from 3^ up to 29 per cent, 

4127,4128. 4164-4167. 4171. 4267 Particulars as to the items comprised in passinga 

receiver’s account, as illustraied by the case of Johnston and Nunn, 4129-4148 The 

cost of passing the receiver’s accouut is only one item of the costs affecting the estate, it 
being independent of the costs of any solicitors who may act upon the part of any persons 

interested in passing the account, 4149, 4150. 4156-4162 Allowance of five per cent. 

to receivers on the collection of each account, over and above other incidental charges, 
4^51-41 55- 

Practice of witness, where the rental is small, to require that the accounts should only 

he passed once in three or four years, oh account of the expense, 4163, 4164 Cost of 

management under a receiver in the case of Gardiner and Blessington adverted to, 4166, 
4167 Increase of the costs in proportion as the rentals descend, 4169-4171 Expe- 
diency of facilitating sales so as to do away with receivers, 4172 Principle geuerally 

or necessarily observed in the appointment of receivers under the Judgment Mortgage 
Act pending the sale of the estate, 4173-4178. 4211, 421?.. 

Any limitation in regard to the appointment of receivers should have reference rather 

to the amount of the rental than of the petitioner’s demand, 4179-4183 Objection to 

Mr. Whiteside’s proposition for the non-appointment of receivers if the renial is less 

than 200 Z. ; 4180. 4237-4241 Granting of receivers chiefly in cases under lOoZ. ; 

4184-4188 Much less expense now than formerly in the management through 

receivers, 4189 Advantage to solicitors in the removal by the Judgment Mortgage 

Act of the previous limitation of 150/. as to the appointment of receivers on behalf of 

mortgagees, 4190-4199 Refusal of witness to grant receivers where solicitors are 

exclusively benefited, 4200. 

Recommendation tliat the Legislature empower the judge to determine the circum- 
stances which shall justify the non-allowance of a receiver, 4200-4204. 4214-4216. 

4237-4241 Prejudice to the interest of small claimants, in cases where there js no 

remedy by sale, if receivers be not allowed in such cases, 4205-4212 luexpedieiicy 

generally and prejudicial effect upon credit if receivers be disallowed, save in minor and 
lunatic mutters, and the remedy be necessarily by sale, 4213. 4217-4231. 4265. 

Approval of some of ihe suggestions in Mr. Whiteside’s Receiver Bill, 4232-4236 

Reference to the abolition of offices in the Irish Court of Exchequer, and to the compen- 
sation of the holders out of the Suitors' Fee Fund, 4242-4250 Obstruction in the 

taxing department of the Court of Chancery through the transfer of the taxation. arrears 
of the Court of Exchequer, 4251-4255. 

Sundry duties devolving' upon witness in addition to his duties as Receiver Master; 
the sums audited yearly in his office amount in the aggregate to upwards of 2,000,000 Z. ; 

4256 Considerably larger staff required by witness if the receivers under him be 

largely increased, 4257 Many of the suggestions in Mr. Whiteside’s Receiver Bill 

are already provided for in the Court of Chancery, 4258-4263 Obstacle as regards 

district receivers in the system of recognizances, 4-263 The adoption of a limit of 

rental of 200 1. a year would doubtless reduce ihe number of receivers very considerably, 
42665 4267. 

0.34. 3 D 3 Lyle, 
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Lyh, MaUer {Office vf). Return containing particulars as to the date of appointment, 
salary, &c., of Master Lyle, and of the several persons in his office, Aj>p. p. 357. 



M. 

Maliiis, Richard (Member of The House). (Analysis of his Evidence.)— Member of the 

Englisli bar, mul Queen’s counsel, 4‘2(}8, 4269 Has had extensive practice in the 

Court of Chancery in Englaiul, 4270 Custom in ihe court of not graining a receiver 

in a creditor’s suit, unless it be fiist shown that the [lersonal esiale is insufficient to 

pay the debt, 4271 Discretion exercised by the conn in granting leccivers in cases 

of judgment creditors instituting suits under the Act 1 Sc 2 Viet. c. 1 10 ; 4272-4275 

Steps mhen to secure the intermediate rents in cases where there is likely to be a defi- 
ciency after the proceeds of the sale, 4272. 4335 Rule never to appoint a receiver 

npon'ihe application of a legal mortgagee, 4276, 4277. 

Unwillino-ness of a mortgagee, having adequate security, to consent to a judgment, 
4278-4280^ — lamien.-ely improved practice generally in the Court of Chancery in 
England since Lord St. Leonard’s very valuable Acts in 1852 ; 4281, 4282. 4336-4338. 

43d*- 435*^ There was no power piwiously to 1852 to sell an estate at the suit of 

tlie mortgagee, 4281, 4282 Right of foreclosure given to the mortgagee previously 

to 1852; 4282-4284 Considerable discretion exercised gfiierally by the court in 

regard to receivers, whose apoointment the court is, most properly, very slow in sanction- 
ing, 4285-4295. 4311 et seq: 

Particular cases of arrears of interest, had nnmageinent by tlie mortgagor, &c., in 

which receivers are granted in England, 4285-4294. 431 1-4316. 432a Great expense 

of receiverships, 4295. 4334 Appointment sometimes of parties, beneficially interested, 

as receivers without salary, 4295, 4296. 4323 Recognizance with suieties required of 

the receivers, as in Ireland, 4297-4301 Rule of the court that each receiver must 

pass his accounts half-yearly ; moderate expense attendant thereon, 4300-4310. 

Unwillingness of thecouri to grant a rf- ceiver in many cases, even where there are some 

arrears of interest due, 4317-4322 Principle of the court not to help those who can 

help themselves, 4318 (xreat mischief in Ireland to the intere.sts of society in the fact 

that alihoiigb 18,000,000 1. worth of incumbered property has been sold, there are still 

about 1,500 receivers under the Court of Chancery, 4325-4329 Great imporiance of 

a facility of sale, as contra-distinguished from the system of receivers, 4330-4336. 

Advantages in England from the abolition of the Masters’ offices, 4337, 4338 

Approval of the abolition of the Masters and the appoiniment of chief clerks in the Irish 

Court of Chancery, 4339, 4340 Objection to the appointment of the chief clerks 

resting with the Executive Government, 4340^ — Benefit to the suitor in Ireland from 
the increased jurisdiction given to the Masters in certain cases, 4342, 4343. 

Experience of witness a§ a conveyancer adverted to, 4344-4348. 4373 Sundry 

arguments sivongly opposed to the proposition for the conveyance of unincumbered 
property in Ireland with a Parliamentary title, through means of the Court of Chancery, 

4345 et seq. Less difficulty at present than is generally supposed in making out titles, 

4346-435“^ Inexpediency of originating a new system of legislation for Ireland ex- 

clusively, 4349-4351. 

Statement to the effect that the sale of unincumbered property in Ireland, as con- 
templated, could not safely work, 4354. 4359-4376 Great opening for fraud iu the 

sale of unincumbered estates with a Pailiamentary title, but not in sale of iiicum- 

berecl estates, 4354 - 4360"4367 Necessity of the judges referring the abstract of 

tide, in the case of unincumbered property, to tlie officers of the court, 4359-4362 

W i ill regard to the proposition that the Vice-Chancellors of the court, as remodelled, 
should read the abstracts of title in the evening, or during the vacation, witness looks 
upon the same as altogetiier impracticable, and designates the proposition as contemptible 
and ridiculous, 4369-4376. 

Management i>f Property. Objection to the Court of Chancery having the same power to 
manage estates in the case of creditors’ suits as it has in the case of minors and lunatics, 
Might Hon. A. Brewster 3954-3960. 

See sl&Q Alatement of Rent. Letting of Land. Receivers. Repairs and 

Improvements. 

Maps. Whenever estates are sold ia the Incumbered Estates Court by map, the map is 
published with the renial, and circulated amongst the adjoining proprietors, /ftw^^*®*** 

36 ^ Maps and surveys would be required still more ia conveying unincumbered estates» 

Longfield 1771,1772 A map similar to the one attached to the c»>nveyance should 

be affixed to the memorial, for registration purposes, Adair 2897. 2905-291 1 . 

Marriage Contracts. Limited extent to which in the case of marriage contracts in Ireland 
there is investigation imo the title of any estate to be settled, Longfield 1790-1792. 

Martin' 
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Report, 1856 — continued. 



Marlin Estate. Sale in the Incumbered Estates Court of a townUnd on tliis estate, the 
title to which became subsequently questioned, ami was established by the purty makino- 
the adverse claim ; the rights of sucli party were duly protected, Hargreave 37-39. 

Master {Incumhered Estates Court). There is one Master under the Commissioners ; his 
duties, Hargreave Independent action geneniUy of the Master, ii. 845. 

See also Flanagan, Mr. 

Master of the Rolls. See Rolls, Muster of the. 



Masters {Court of CHAitCERY); 

1. Approval of the Abolition, as in England, of the Masters' Offices. 

2. A clion hitherto of the Masters ; mcreused Jurisdiction vvcamniended. 

3. Evidence with reference to their Appointment as F'/cfi-(7AaKce/Zo;s : 

4. Suggestion that one or more of them be continued to work of the Arrears. 



1. Approval of the Abolition, as in England, of the Masters' Offices : 

Improved administration in the English court through tlie abolition of the Masters’ 

offices, Hargreave 304-308 ; Malins 4337, 4338 Decided approval of the contem- 

plated abolition of ilte Masters’ offices and the appointment of Vice-Chancellors and 
chief clerks. Master of the Rolls {Ireland) 1042, 1250-1053 ; Murphy 1950-1954. 2034, 
2035; Alulins 4339. .^340 — • — Great inconvenience used to result in England from the 
mode in which business had been transacted in the Masters’ offices, Williams 1165-1168. 
1172. 

2. Action hitherto of the Masteis ; increased Jurisdiction recommended: 

The Masters are in effect Vice-Chancellors, Hargreave 312 Adequacy of the 

Masters, if proper powers be given them, to deal with incumbered estates as readily and 
as well as the Commissioners, Longfidd 1665-1673. 

Twofold jurisdiction exercised by witness, niuncly, under the 15th section of Sir J. 
Romilly’s Act, and under the ordinary system of references from the Lord Chancellor and 

the Master of tlie Rolls, Murphy 1884-1891 Absence of arrear io the Masters’ 

offices adverted to, as showing their ability 10 undertake enlarged functions under (he 
15th section of Sir J. Romilly’s Act, ib. 2142-2149. 

All that is wanted is to give the Masters 'some extended jurisdiction; suggestions 

hereon, GiAscui 2205-2236. 2356,2357. 2517 Perfectly satisfactory manner in which 

the Masters have discharged their duties, ib. 2517 Inex[»eciiency of the increased 

jurisdiction of the M.isters being applicable in cases not coming under the 15th section 
of Sir J. Rotiiilly’s Act, li. 2539. 

Muin evil of the present s^’stem of the Court of Chancery in the Masters not having 
power judicially to dispose of cases frotn the beginning to the end, save as regards cases 

tiuder the 15th section of the Chancery Regulation Act, iCiwg 2615-2619 Decided 

fitness of the present Masters to co.rry out the sale of incumbered estates, both as 

regards the investigation of title and the conduct of the auction, &c., ib. 3010-3024 

Work performed by the Masters after (>ffice Imurs, ib. 31 17“3^^^- 

Use made by the Incinnbered Estates Commissioners of the reports of the Masters in 
the case of estates previously in the Court of Chancery, Adair 2921—29255 Rioht Hon. 

A, Brewster 3704, 3705 ^Readiness of witne-s to testify to the individual abilities of 

■the several Masters in the event of the court being remodelled ns contemplated, 

Bon. A. Brewster 3603-3607. 3617-3620. 3667-3669. 

Opinion of the Committee that the Masters in Ordinary should have original jurisdic- 
tion and all the powers of a court of equity over all administration anits, foreclosure 
suits, partnership accounts, and such other matters, under the 15th section of Sir John 
Rouiillv’s Act, as petitionera should wish to set clown and to be heard by any Master in 
Ordinary, Rep.p. iit. 



3. Evidence with reference to their Appointment as Vice-Ckancellors : 

It might be deslra.ble to make one of the Masters a third Vice-Chancellor, with tlie 
restriction that upon ihe first vacancy the office should not be filled up without the con- 
sent of Parliament, Afasiter of the Rolls SZ-i- 641. 542 Objection to Mr. Whiteside s 

proposition for raising certain of the Musters to the rank of Vice-Chancellor, 

1611, 1612. 

Facility of making a certain number of Masters Vice-Chancellors, both nominally and 

reallv, Murphy aoL, 2035; King 2615-2619. 3010-3024 Objection to the five 

Masters bem- constituted Vice-Chancellors. Murphy 2059, 2060— Approval of_a 
sugsestion by Sir Erskine Perrv, whereby instead of pensioning the Masters, as in 
England, they should be constituted Vice-Chancellors m all (hose causes now allocated 
to them by the Lord Chancellor, in deuHng with which their powers are at present cur- 
tailed, ib. 2141-2155. . . . .. • 
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MASTLns (Coi/BT OF Chancery) — continued. 

4. Suggestion that one or more of them be continued to worh off the Arrears: 

Concurrently with the appoimment of two Vice-Chancellors, power should be given to 
the Lord Chancellor to coniinae, if necessary, the services of the Masters, or as many of 
them ai might be required, so as to work upon the arrears, Master of theRolk 
531^532. 5o7-559; longfald 1364* J3.57- 1359-1365- 1536, 1537. 1568- 

1574- 

Proposition, at variance with the report of the Coraruissioners in 1855, but concurred 
in by Mr. Blackburn, that the Masters in Chancery be continued until their own arrears 
and the arrears of the Incumbered Estalts Court are disposed of, Right Hon. A. 

Brewster 3592-3595. 3608-3616. 3670-3672. ^1045-4051 As patent officers, the 

Masters must retire on full salaries ; greater reasons therefore for their liquidating the 

arrears, ij. 3615, 3616. 3670 The Masters should not, in fact, sell property at all 

though they are perfectly fitted for distributing the proceeds of sale, ib. 3617-3623. 

Sec also Act 13 4 14 Viet. c. 89. Arrears {Incumbered Estates Court). Bar, The. 
Conveyancing. Delay {Court of Chancery). Henn, Master, Investigation 
of Title, 2. Judicial Staff. References and Reports. Title Masters or Com- 
missioners. 

Middlemen. Importance of proper notice of sale being given to middlemen, who often 

hold valuable leasehold interests. Master of the Rolls 668-670 In the event of a 

middleman not receiving notice of sale there is a subsequent redress out of the fund, 
though it might possibly be distributed so soon as to prevent his being indemnified, 
Longfield 1823, 1825. 1831-1834. See also Leasehold Interests. 

Minors. Some cases have occurred in the Incumbered Estates Court relative to the sale 
of minors’ estates in which the proceedings of the court were not at ail satisfactory, 
Murphy 2108-2131 Opportunity for fraud upon minors in the event of the contera- 

S lated right of sale of settled estates, Gilson 2575-2585 Power of the Court of 

hancery, in the case of minors, to let the property for periods up to twenty-one years, 
iyfe3275- 

See also Browne {Minors) and Cheevers. Nolan’s Mhiors. Receivers, 2. 

Moiick Estate. Grounds upon which ihe conveyance by the Incumbered Estates Com- 
missioners of the estate of Lord Monck was decided by the Lord Cliief Justice of ihe 
Common Pleas to have been erroneous, Longfield 1861-1863. 

Mortgages. Evil in ibe power under the Act 13 & 14 Viet. c. 29, to convert judgments, 
how'ever low the amount, into mortgages, and thereby to obtain receivers, Murphy 2080- 
i 2092; King 2649-2656. 2965; Lyle 3358-3360. 3373 el sej.; Right Hon. A. BrenusUr 

3676-3679 The payment from a portion of an estate of a mortgage affecting the 

whole of the estate should have the effect of satisfying that mortgage, Adair 2897 

Different practice in England and Ireland in regard to mortgagees and receivers, 

Hing 3193-3197; Right Hon. A. BrewsleT 3889, 3890. 3901-3907 There was no 

power in England previously to 1853 to sell au estate at the suit of a mortgagee, Malins 

4281, 4282 Eight of foreclosure given to the morigagee previously to i 852, iJ. 428a- 

4284. See also Receivers. 

Murphy, Jeremiali John, (Analysis of his Evidence.) — Has been one of the Masters of 

the Court of Chaucety in Ireland since August 1846; 1869-1871 Eeference to the 

case of Lord Btayney, to the effect that his application to sell certain properly was 
. refused by the Court of Chancery, but subsequently granted by the Incumbered 

Estates Court, 1872-1883 Twofold jurisdiction exercised by witness, namely, under 

the 15th section of Sir J. Romilly’s Act, and under the ordinaiy sysiem of references 

from the Lord Chancellor and the Master of the Rolls 1884-1891 Sundry defects of 

jurisdiction which impede the operation of Sir J. Romilly’s Act in the Masters’ offices, 
1886-1889. ^ 

Careful rnanner in which witness investigates the titles of laud sold in his office, 1892- 
1894. 1^97- ^9^3- 2066— Care also taken that the conditions of sale are proper, and 

that they affoid protection in the event of a blot on the title, 1892-1896 ^Practice of 

the Court of Chancery never to sell what ii knows to be a bad title, 1895, 1896 

Limited extent to which a sale in the court can be considered to give a satisfactory title to 

the purchaser, 1895. 1899. 1904-1910 Practice of the other Masters in reejard to 

the investiption of the title, 1897, Respect in which witness’s investigation 

refers to the stale of the tenancies, 1900, 1901. 

Evidence in favour of investing the Court of Chancery in Ireland with the fullest 

powers and facilities to sell incumbered estates, igoaet 'seo. 2037-2043 Compsra- 

tively few sales through tlie Court of Chancery since the o4ratiuii of the Incumbered 

Estates Act, 1908-191 1. 1942-1946 Inadeciuacy of ihe staff attached to the Masters, 

supposing ibe latter to be empowered to sell estates with an indefeasible title, 1912-19*5 
— ■ Return showing the duties performed by the Examiner in witness’s office, i9*5""^ 

Similar 
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Murphy, Jeremiah John. (Analysis of liis Evidence) — contimied. 

Similar return relative to the assistant clerk, 1915 Similar return relative to the 

scrivenery clerk, 1915. 

Disapproval in principle of a power in the Comt of Chancery to sell uniuciimbered 
estates with an indefeasible title; argutnent hereon as 10 the propriety of distinction 
between incumbered and unincumbered property; 1916-1927. 2160-2169. 2176-2181 

Largely increased expense of staff if unincumiiered estates were dealt with in the 

same way as incumbered properly, 1917. 1927 Aniicipated large increase of business 

if an indefeasible title be given in selling unincumbered estate*, 1928, 1929. 19^2-1936 

If unincumbered property be dealt with as contemplated, there should at least be 

some clieck in the shape of additional fees for carrying out the sale, 1930, 1931. 
1987-1989. 

Greater value of an indefeasible or Parliamentary title than of an ordinary title, 

1935-1937. 2182,2183 Instances of higher prices being obtained for land sold in 

the Court of Chancery than for land sold in the Incumbered Estates Court, 1937-1941 

Belief that at first sales in the Incumbered Estates Court were frequently hunied 

on in a very ruinous manner, 1940 Few sales in witness’s office in 185,5; i94-~ 

1945 - 

Approval of a transfer to the Court of Chancery of the jurisdiction of the Incumbered 
Estates Court, 1946-1949 — --The arrears of tite hitter court should not be iransferrerl, 
else the business of the Court of Chancery would be completely clogged, 1947, 1948. 

2036. 2101 Decided approval of the abolition of the Masters’ offices, and of the 

substitution of^two or more Vice-Chanct-llors, 1950-1954. 2034, 2035 Great im- 

■ povtance of an assimilation of the practice of the Court of Chancery in Ireland to 
that of the English court, 1951, 1952. 2133-2140. 

Advantaae in one judge conducting each cause from its commencement till its ter- 
mination, 1953 General supervision to be exercised by the chief clerk, 1953, 1954 

Sugcestion that a table of duties of chief clerk should be settled by the Lord Chan- 
cellor and Vice-Chancellor, and hung up in each chief clerk’s office, 1954-1957 

The iudge should appoint his own chief clerk, there being a veto in the Lord Lienieuant, 

1058-1063 The chief clerk should be selected from the practising bar in Ireland, 

1964-1966. 2099. 

Importance of an easily accessible appeal tribunal, composed of two judges, 1967 

The Lord Chancellor and a permanent Lord Justice, rather than a common law jurlge, 

would form a suitable appeal court, 1968-1972 Slight expense anticipated under 

the systems of appeal proposed in the Bilk before the Committee, 1973-1977 Heavy 

fees ^and stamps in the Court of Chancery, 1978-1986 These should either be 

abolished or considerably reduced, 1983, 1984. 2023-2026 Probable feeling in 

Ireland against a per-centage upon the sale of estates, when an indefeasible title is given, 
in lien of the system of fees and stanijis, 1987-1989. 

Witness, thougli not Receiver Master, passed 258 receivers’ accounts in 1855; fifty- 

five of these were in minor matters and seventeen in lunatic matters, 1990-1994 

The necessity for having a receiver arises from the postponement of the sale, or the 

delaying of it, 1995-1998 Witness generally directs an immediate sale, and thus 

prevents the appointment of a receiver, 1996. 2001 Approval geuerally of sales at 

the earliest possible stage of tlie proceedings, so as to do away with receivers, 1999~ 
2003. 

The system of receivers is essentially defective and unwise, 2004, 2005. 2073 

Care lahen to appoint pro[ier persons as receivers, 2005 Number of receivers in the 

offices of the several Masters, and of the Receiver Master, 2006—2010- ■Duties of 

the Receiver Master, 2011. 2012 Heavy expense of receivers in the management of 

estates under the. Court of Chancery, 2013, 2014 Approval of an assimilation of the 

law in Ireland to that in England in regard to receivers, 2016-2019 Further reference 

to the system of fees and stamps in the Court ol Chancery, and to the expediency of 
amendment, 2020-2026. 

Successful and useful operation of Sir J. Romilly’s Chancery Regulation Act, as 
liilhevto carried out in Ireland, 2027-2033- — Facility of making a certain number of 

the Masters Vice-Chancellors, both nominally and really, 2034, 2035 Witli a proper 

staff tlie Court of Chancery could readily carry out future sales of incumbered property, 

2040—2044 Exceedingly defective building accommodation now attached to the Court 

of Chancery, 2045-2052. 

Utter impossibility of one or two Vice-Chancellors, with so many chief clerks and 
under clerks, transacting all the business of the Court of Chancery, as welj as all the 
business accruing and in arrear connected with the sale of incumbered and unincumbered 

estates in Ireland, 2053. 2156-2159 Double care necessary in dealing with unincum- 

beied property, 2054-2067. 

Evidence in favour of the appointment of two Title Commissioners of the Court of 
Chancery, who should investigate the titles of incumbered property m well as of unin- 
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Mxirphy, Jeremiah John. (Analysis of his Evidence)— 

cumbered property, if sold in the court, 2055-2069. 2104 Objection to the five 

Masters being constituted Vice-Chancellors, 2059, 2060 There should be only two 

Vice-Chancellors in addition to the Title Commissioners, 2061. 2100. 

Evils consequent on the judge imdeitaking tlie investigation of the title, 2062-2066. 

2069 Great satisfaciiou felt at present with the operation of tlie Incumbered Estates 

Court, in which land lo the value of about 18,000,000/. has been sold, 2070-2072 

2107, 2108 Various causes which give rise to the appouitment of so many receivere 

2073 Siuggestioiis, in addition to those of Mr. Whiteside, for an amendment of the 

system of receivers, ib. Approval of receivers not being appointed unless tlie property 

exceeds 200/. a year, 2074, 2075 Advantage of the receiver being empowered ia 

case of arrears of rent to allow suras for keeping the premises in repair, 2076. 

Approval of power to let lands for a fixed term not exceeding twenty-one years, 2077 

Mischief arising from the system of letting lands pending the cause, 2078, 2079 

Stmng objection to the provision for allowing judgments Tor such low amounts as 

10/. or 20/. to be converted into mortgages: contravention thereby of the liinitatioa 
that no judgment creditor whose judgment did not amount to 150/. should get a 

receiver, 2080-2002 Maimer in which small creditors should put in their charve 

attainst real estates, 2090. 

Witness is junior of the five Masters ; he was called to the bar in 1828 ; 2093, 2094 

Opinion of counsel now practically taken by the Incumbered Estates Coimnissioneis 

in regard to the title, 2095 Unfitness of the Masters' examiners as chief clerks under 

Vice-Chancellors. 2096-2099 The examiners would make excellent second clerks, 

2098— Summary of witness’s recommendations, 2100-2104 Large administrative 

duties should devolve on the chief clerk, 2105, 2106. 

Probability, in course of time, of less satisfaction with the working of the Incumbered 

Estates Court, 2108 Some cases have occurred relative to the sale of miuovs’ estates, 

in which the proceedings of the Court were not at all satisfactory, 2108-2131 Case 

of Nolan’s minors, in which the Commissionei’s erroneously sold land over which their 

control was previously disputed, 2113-2127 Case of Cheevers and Browne, in which 

the estate was sold under an indemnity deed, whereas it was nut in the indemnity deed 
at all, 2128-2131. 

If there were no account of the personal estate to be taken in the case of sales in the 
Court of Chancery, the proceedings in an ordinary cause might be completed in about 

six months, 2132 In future sales of incumbered property the primary liability of the 

pei'soiuil estate should first be considered, ib. Those portions of the practice of the 

law in Ireland which are superior to the practice in England should not be abrogated for 
the Sake of assimilation, uniformity of practice being, however, very important, 2133- 
2140. 

Approval of a suggestion by Sir Erskine Perry, whereby instead of pensioning the 
Masters, as in England, they should be consiituted Vice-Chancellors in all those causes 
now allocated to them by the Lord Chancellor, in dealing with which their powere are 
at present curtailed, 2141-2155— Absence of arrear in the Masters’ offices advened 
to, as showing their ability to undertnke enlarged functions under the 15th section 

■of StrJ. RoniiTly’s Act, 2142-2149 The bar in Ireland are universally of opinion 

ihat two Vice-Chancellors, with two chief clerks and two under clerks, could not keep 
under the business of the Court of Chancery and the Incumbered Estates Court, 
including the arrears, 2159. 

Opinion that no estate should be sold with an indefeasible title unless the incumbrance 
amounted to at least one-fourth of its value, 2169. 2176 Very few cases in whicli, 
with proper conditions of sale, the Court of Chancery have met with titles so bad as not 

10 admit of their being sold, 2170-2175 -The Incumbered Estates Court, as weUas 

the Court of Chancery, would probably sell the whole of the estates of an incumbered 
proprietor, though his debts might not amount to one-fourth of the purchase-money, 

2184-2187. ^ 

Murphy, Master {Office of). Return containing particulars as to the date of appointment, 
salary, &c. of Master Murphy, and of the several persons in iiis office, App. p- 367 - 



N. 

Nolans Minors. Case of Nolan’s minors, in which the Incumbered Estates Commis- 
sioners erroneously sold land over which their control was previously disputed, Murphy 
®^3"2127 Part taken by witness in the matter ; it appeared to’ him perfectly clear 
had no right to sell the property, ih. 2113-2118. 2125 
Belief that no condition was imposed upon the purchaser, ib. 2114-2116. 

N'on-ZiUgatory Business. Responsibility of the Incumbered Estates Commissioners 
i^inly in regard to the non 4 itigatory business which, they have to decide ex paft^t 
Ilargreave 58. 61. 316, 317 Eacrease of judicial responsibility by the 
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Non-Litigutory business— continued. 

business likely to arise from the proposed sale of' unincumbered estates, Hargreave 318- 

320; Master of the Rolls 588,589; Longfeld 1549, ^550 Doubt, however, as 

10 there being less representation of tnterest ns to title in the case of the sale of unin- 
cumbered estates than of incumbered estates. Master of the Rolls 546. 549 There is 

not more litigation at present tlian there would be in tlie sale of unincuntbered estates 

Right Hon, A. Brewster Peculiar care, however, necessary in jud-ies in 

selling unincumbered property with a Parliamentary title, ib. 4011-4019. 

Hotke of Sale. Before the conditional order for sale of incumbered estates notice is given 

to the parlies whom tlie petitioners state ought to have such notice, Hargreave 23 

Notice given after the absolute order for tlie sale is made, ib. 24, 25. 28 Doubt as 

to tenants htiving lost interests in land through not having received due notice of sale,' 
ib. 172-187. 

Probability of cases of injustice arising through mistakes or omissions in the service 

of notices, Master of the Rolls (Ireland) 1148. 1151 Belief that in very rare 

instances has injustice been done through insufficient notice to parties, retrospectively 

or prospectively, Adair 2728 Advantage if notice of the sale oi' incumbered property 

were given to adjacent proprietors, ib. 2897-2899. 

See also Leasehold Interest. Middlemen. 

Nugent V. Nugent. In this case, about twenty years ago, after the estate, worth about 
400 1. a year, had been ten years under ilie management of the Court of Chancery, there 
w.ns nothing to receive, King 2632-2637. 



Office Hours {Court of Chancery). The office hours are from eleven till four, and there 
are about 230 days for sitting ; in the vacation the hours are from twelve to tiiree, King 
2606, 2607. 3053-3056. 

Offices. See Building Accommodation. 

Order for Sale. The conditional and the absolute order for sale are often issued before 

the title is lodged witli the Incumbered Estates Court, Adair 2803-2806 Short 

interval generally between the lodging of the petition and the conditional order for sale, 
ib. 2803. 



P. 

Parliamentary Title. Advantageous results of the system of giving a Parliamentary title, 

which system should be perpetuated, iTargreauc 40-45. 51. 96 Sufficient clearne.ss 

legally of the 27th section of the Incumbered Estntes Act, relative to the power of 

granting an indefeasible title, ib. 46-50 Objection to the granting of a Parliamentary 

title by the court unless there be a hon&jide sale of the estate, Hargreave, 341-343. 364, 

365; Longjield 1793 ^The'Bill of the Attorney-general deals too summarily with the 

question 01 Parliamentary title, more particularly m the case of sales of limited and 
partial interests in land ; suggestion hereon, Hargreave 989-991. 

Greater safety in giving a Parlisinieniary title if left to the Incumbered Estates 
Commissioners thiiii if transfeired to the Court of Chancery, Master of the Rolls 

{Ireland) 1114-1118. 1126-1128. 1134 The advantage of giving a Parliamentary 

title is very great, and should be common to England and Ireland, Williams 1270-1276. 

1281 Statement as to the Parliamentary title getting worse in course of time, whilst 

the existing title to miincunibered property imiiroves, Longjield 1584, 1585, 1783-1789 

Great value attached to a Parliamentary title, MurpAy 1935-1937. 2182, 2183; 

Oidson 2450-2452 ; Adair 2720. 2730,2731. 2735. 2764. 2876. 2882,2883. 

Opinion that no estate should be sold with an indefeasible title unless the incum- 
brance amounted; to at leastone-fourthofitsvalue.il/urpAy2_i69. 2176 Approval 

of power in the Court of Chancery to sell with a Parliamentary title, Gibson 2448-2-^5^ ; 

Right Hon. A. Brewster 3545 The Legislature, rather tlian the . legal profession, are 

most fitted to deal with the question of Parliamentary title on the sale of uniucumbered 
land, Gibson 245a, 2453. 

Advantages of a Parliamentary title in its being the root of tlie title from which to 

Stan, Right Hon. A. Brewster, 3467-3471. 3479 Respect in which and extent 10 

which a Parliamentary title increases the money value of property, ib. 3479- 349_6- 35J'i 

Estates having a Parliamentary title will gradually again be brought before the 

court, ill order to wipe off incumbrances yet to accrue; advantage of the court hereon, 

ib. 3696-3698. 

Resolution of the Committee that the system of conferring an- indefeasible tltl® 0*1 
judicial sales of incumbered estates in Ireland should be perpetuated, Rep. p. 111 Ihe 

0.34. ' 3 E 2 system 
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Parliamentary Title — continued. 

system should be extended to unincumbered estates, Rep.p. ii'-— — A tribunal ought to 
exist in Ireland having power 10 confer an mdeleasible title on the sale of estates, the titles 
to which, being submitted 10 a judicial investigation, should be found satisfactory, ib. 
See also Chancery Court of {Ireland). Expense. Fictitious Incumbrances. 
Fraud. Incumbered Estates Court. Indemnity Fund. Settled Estates. 
Title. Unincumbered Estates. 



Partition of Estates. There should be a power to partition unincumbered as well as in- 
cumbered property, Adair Advantage of the power to sell m the Incumbered 

Estates CoW a portion only of an estate to meet a portion of the debts upon it, Right 
Hon. A. Brewster 3917- 

Patronage. Ifit were contemplated to authorise the Court of Chancery in England to give 
a Parliamentary title, the Bill for the purpose would not have a job in connexion with it, 
as is the case with almost every Irish Bill, not excepting the one mainly under the con- 
sideration of the Committee, Haster of the Rolls {Ireland) 1138. 

Pensions. Indisposition of the clerks and other officers of the Court of Chancery, including 
witness, to be pensioned off on their present low salaries, King 3106-3108. 

Per-ceuta^e an Sales. With regard to raising a fund in lieu of that now provided out of the 
suitors’'’fees, it is explained that a system of per-ceniage is proposed to be substituted for 

the system of fees; approval thereof, ITflrgreatie 904-918. 925-933 Grounds for the 

recommendation that fees and stamps be abolished, and that in lieu thereof there should 
be a system of per-centage deduction from the proceeds of sales, Longfield 1588-1603. 

Probable feeling in Ireland against a per-centage upon the sale of estates, when an 
indefeasible title is given, in lieu of the system of fees and stamps, Murphy 1987-1989 

If the loss through the abolition of fees be not made up by the State, there should 

be aper-centageupon the produce of each sale, unincumbered property paying an increased 

rate, Gi6son 3317-2328. 2337-2350 There should be an ad valorem duty of one 

and a half per cent., payable by the vendor, on the purchase-money of all estates, incum- 
berer! as well as unincumbered, sold with a Parliamentary title, Adair 2730-2736. 
2886. 

Pervxanerit Appointments. Difficulties in the way of a prolonged but temporary operation 
of tiie Incumbered Estates Court, the officers of the court being naturally anxious for 

permanent positions, Hargreave 53-56. 130 In witness’s recommendations relative 

to the transfer of the business he has always assumed the permanence of the ap- 
pointments so transferred, ib. 877, 878 The permanency of the court would be 

more open to attack than the permanency of the Court of Chancery, ih. 886. 942-945 
Unjustly precarious character of the appointments adverted to as an argument against 
a separale continuance of the court, Longfield 1 432. 

See also Incumbered Estates Court, 6. C. 



Perso]ialty. Different practice of the Incumbered Estates Court and the Court of Chan- 
cery with reference to personalty, the former taking no cognizance of personal estate 
before selling a real estate, Murphy 2132 ; Gibson 2363-2265. 2267, 2268; Right Son. 

A. Brewster 3726-3731 In future sales of incumbered property the primary^ liability 

of the personal estate should first be considered, Murphy 2132 Consideration 

irenerally of the question of inquiry into personalty in the event of an amalgamation of 

the two courts, Gibson 2266. 2269. 2276-2303 Present practice in the Court of 

Chancery in regard to inquiry into the personal estate before dealing with the real estate, 
Gibson 2280. 2285-2293. 2299. 2300 ; Adair 2862-2864. 

Probable extent of delay through first dealing with the personal estate, Gibson 2280- 

22Q3 Inconsiderable expense of preliminary inquiry into the personal estate, to. 

2280-2282 Rare instances of injustice or complaint through the non-inquiry by the 

Incumbered Estates Court into the personal estate, ib. 2302, 2303 Delay in the 

marshalling of the personal estates adverted to, ib. 2402-2407 Inexpediency ot 

providing that before an incumbered estate is sold resort should in all cases be had to 
the personal estate, Adair 2715-2717. 

The theory of the Court of Chancery, that the personalty shall first be exhausted, is 
not always the practice, Right Hon. A. Brewster 3730 Opinion that in the contem- 

plated changes in the Court of Chancery it should be provided by a rule of the Court, 
rather than by the Act of Parliament, that there might be immediate sale of the realty 

without reference to the personalty, ih. 3732, 3733. 3744-3748 Rave instances 

hitherto, even in the case of sales of property of the nobility, in which there was any 
personal estate at all, 3744-3748. 

Pleas and Demurrers. Advantage in there being no system of pleas and demurrers in the 
Irish Court of Chancery, Master of the Rolls Ireland) 1 109. 
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Poor-rate. Practice to calculate the value of incumbered estates accordino- to the net 
receipts, the poor-rate bein^ deducied; propriety thereof considered, Hartn-eave 114- 

126 Heavy amount of the poor-rates in 1850; consequent depreciation in the sellincr 

value, iZi. 121-126. “ 

Postponement of Sale {Tnambcred Estates Court). It is competent to tlie subsequent 
incumbrancer to apply for the postponement of the sale if he considers ihe price offered 

to be inndequaie, Hargream 100, loi Unless the price be clearly inadequate the 

Commissioners are peremptory in selling, and postponements are consequentlv very rare 
ill. 100, 101. 104-109. ^ ^ ’ 

Practice. See Procedure and Practice. 

Preliminary Proceedings. All preliminary matters previoudy to the examination of the 
title, the order for sale, and the distribution of the funds, might be undertaken by an 
ordinary Master, ami then the matter handed over to the proposed Title Master who 
should conduct the case to the end, Gibson 2274, 2275, 2295-2301. 2398. ’ 

Prices. Examination on the question of estates being sold in the Incumbered Estates 
Court at prices so low, that incumbrancers or mortgagees have been thrown overboard 

Hargreave 64-80. 92 etseq The estate is always sold to the higliest bidder, whether 

he be the original owner or a stranger, ib. 67,68. 70. 77, 78. 92-94 Opportunity of 

the incumbrancer for seeing that the estate is not improperly sold in the mass and for 

bidding for the lots, ib. 71, 72 High rate of purchase-money obtained during the last 

few years, ib. 95 Kate of purchase which the Commissioners would consider so low 

as to induce them to stop the sale; few estates have been sold under eighteen years’ pur- 
chase, *6. 102-113. -Jr 

Instances of higher prices being obtained for land sold in the Court of Chancery than 

for land sold in the Incumbered E-tafes Court, Murphy 1937-1941 Suo-gestion that 

an upset price be placed upon each estate about to be sold in the Incumbered Estates 
Court, so as to prevent any undue sacrifice to the solvent owner; illuslration of the 
advantages thereof, Adair 2826, 2827. 2849-2852. 2858, 2859. 

See also Blessington Estates. Forced Sales. 

Procedure and Practice. Considerable difiference at present in the procedure of the Court 
of Chancery and tlie Incumbered Estates Court; fiicility for remedying tiiis by simpli- 
fying the practice of the Court of Chancery Hargreave 140-152 ^The great mass of 

business of the Incumbered Estates Court is done in chambers by each Commissioner 

separately, 387-392 Security desirable that the busiuess, as transferred, shall be 

perfi.rnied in the same satisfactory manner as hitherto, Master of the llolls 439, 440 

It migiu be directed in ilie Bill that the practice of the Incumbered Estates Court should, 
as far as it is applicable, prevail in the Court of Chancery, ib. 606-610. 

Procedure and practice in the Court of Chancery might be dealt with by general 
orders rather than be subject to legislation, but this would be objectionable as differ- 
ing from the general English Act, Master of the Rolls {Ireland) 1071-1073 

Importance of an assimilation, as far as possible, of the practice of the Court of Chancery 
in Leland to that of the Englisli Court, Master of the KoUs {Ireland) 1071-1073. 1109- 

Uii; Mttiphy 1951, 1952. 2133-2140 Satisfactory result generally of the alteration 

in the piocedure of the Court of Chancery in England, iliough the improvements liave 

^t gone far enough, Williams 1192 pt seg. Good result of the relaxation, under the 

Chanceiy Amendment Act, in regard to adjudication without parties being present or 
being directly served with notice, ib. 1315-1322. 

Practice of witness in carrying out the business of his office, Longfield 1337. 1341. 

H39“i449 Mode of distribution of business among the Commissioners, 

^343 Adequacy of the clauses in the Attorney-general’s Bill for iransferring the 

pactice of the Incumbered Estates Court with regard to fees, 8cc. to the Court of 

L/haucery, ib, 1564-1567 Importance of the utmost care, and ofincreased checks, in 

order to prevent collusive sales, io. 1793 etseq. 

Suggi;stions, and explanations thereon, for tiie amendment of various defect^ in the 
present system of the Incumbered Estates Court, Adair 2725. 2897 With 

certain amendments in the practice of the Court, it would be quite as efficacious to secure 

justice as the Court of Chancery, ib. 2725 Due exercise by the Commissioners of 

the rules of the court, ib. 2786-2789 The simplicity of the Act and of the rules is 

one great cause of the success of the court, ib. 2820. 

Prac^ce respectively in Ireland and England in regard to getting in the entire legal 

conveyance, Hon. A. Brewster 3706.3707 For the future, with 

• fl- j ^'^‘^tieellor as responsible head of the remodelled court, but little evil can be 
tn icted, even on individuals, whilst additional advantages will accrue, ib. 3784, 3785. 

Committee that the Lord Chancellor, Master of the Rolls, 
to ° f Court of Appeal, of two of them, should be armed with extensive power 

wtorra and regulate the practice and procedure of the Court, so as to attain economy 
3 E 3 simplicity 
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Procedure and Practice — continued. 

simplicity, and expedition, and sliould be bound to make general orders accordingly 
Mep. p. iv. 

See also A ssimiktiim of the Lam. Examimttion of Witnesses. Fees and Stamps. 

Rules. 

PulUc Opinion. Misconception as to the consequences of ihe Incumbered Estates Act, 
under which existing proprietors in Irelaiui are favourable to its operation, Master of the 

Rolls {Ireland) 1016-1020. 1139-1142 Though witness disapproves of tlie continuance 

of the Incumbered Estates Court, he professes his willingness to yield to public opinion 

on the subject, 1156-1158 Confidence felt in Ireland in the operation of the court, 

Lon^eld 1470 Probability, in course of time, ofless satisfaction with the past working 

of the court, Murphy 2108. 

Purchase-monmj {Incumbered Pstates Court). The purchase-money up to a recent period 

was about 17,000.000/. steiiins, Eargreave 6,7 The Commissioners have sold land 

to the amount of 18,000,000/., and have distributed to the amount of 14,000,000/., or 
thereabouts, Longfield 1336 j Adair 280 1. See also Prices. 



R. 



Real Estates. The whole of Part Five, in the Aitorney-general’s Bill, relative to the sale, 
partition, and exchange of real estates, might, with improvement, be struck out of the 
Bill, Master of the Rolls 651. 

A Vice-Chancellor or the Master of the Rolls must certainly be a iborough master of 
the law of real property, but even then he might not be able properly to deal ex parte 

with questions of title arising upon the abstract, Eargreave 723-726. 735. Less 

responsibility and labour to be thrown upon the Incumbered Estates Court if some 
system were adopted of granting probate to real estates, ib. 948-950. 



RECEiyERS: 



1 . Causes of Appointment. 

2. Num/jcr and Classification. 

3. Qualificiitions- 

4 . Tenure of Office. 

o. System of Suretyship. 

6. Rentals over which appointed, 

7. Accounts. 

8 . Expense. 

9. Receiver Master: his Duties and Powers. 

10. Evils of the system of Receiverships, independently of the Expense, 

11. Necessity of Receivers in certain cases. 

Effect generally of past Legislation. ^ 

13. Future Legislation considered, irrespectively of Mr. Whiteside s Bill. 

14. Main importance of Expedition in Selling. 

15. Objection to Appointmemt by ihe Incumbered Estates Court. 

16. Generally as to Mr. Whiteside's Bill, and sundry of its Provisions. 

17. Practice of the Court of Chancerytin England. 

18. Resolutions of ihe Committee. 



1. Causes of Appointment : 

The main cause is the want of expedition in selling, Murphy 1995-2003; Gibson^ 
2219,2220.2415-2423.2426-2428; King 2968; Right Hon. A. Brewster 3689, 369® > 

1^/64172.4234; iWa/ins 4330-4336 Various other causes which give rise to the 

appointment of so many receivers, Murphy 2073 Great number appointed in the c^e 

of judgments registered as mortgages, Lyle 3239, 3240. 4098. 4100 Appointmento 

receivers uenerally for other than minor or hmutic matters, ib. 334®’ 334S’ 335° 
Considerable number appointed in the case of annuities, Right Eon. A. Brewster 

The social condition of Ireland, rather than any peculiarity in the law, clue y 

creates rtceivershipa, iJ. 3771, 3772. 

2. Number and Classification : 

Details as to the number of receivers in the offices cf the several Masters, and 
Receiver Master, Eargreave 378-380 ; Murphy 20.06-2010; King 2621-2624. s ^ 

2702, 2703 Witness, though not Receiver Master, passed 258 receivers’ 

in 1855; fifty-five of these were in minor matters, and seventeen in lunatic ma j 
Murphy 1990-1994. 

Particulars relative to the number of receivers in witness’s office, and to the 
the demand, in respect of which the several appointments have been made ; the 
number is 742, Lyle 3236-3243, 4082 et scj. With respect to 314 out ot 
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2. Number and Classification — cominueil. 

■ receivers they were appointed under Sir J. Roniilly’s Act, and were probably all with 
reference to Jadgtiients reg.sterecl as mortgages, Lyh 3039, 3.40. 4098. Iloo— iThere s 
only one receiver in lunatic matters m witness’s ofEce, ih. 3040. 4008— There arc flftv 

five receivers m minor matters tn his office, ib. 3040. 4098 Fewer receivers in min™ 

aiidlunntic matters in witness’s office Ihnn in the offices of the other Masters ib ooX 

3347- ’ ' ’ 

How the 74a Chancery receivers in witness’s office are made up. as regards the Acts 

under which appointed. Xjile 4084. 4096-409S Two hundred and sixty-eicht receivers 

were appointed originally 111 llie Court of Exchequer; belief that flftwseven of these 

have since been discharged, ih. 4084-4086 Of the 74c Chancery receivers appointed 

by witness since 1 8,50, seveiily-eight have since been discli.iged, according to the office 

books, td. 4086, 4087 Ot these 74c receivers, twenty-six were for the payment of 

interest, there being more than n year and a half’s due, ib. 4087-4091 The nresent 

number 111 actual operation in witness’s office would seem 10 be 87s, a. 40S7. 

3. Qualifications : 

Care taken to select proper and competent persous as receivers, Murvby 200^^ • Lvle 
3260-3265 —Main duty of the receiver to exact the rent ; how such duty is performed. 

King 2686, 2687. 2691, 2692 Improvement in the receivers being appointed without 

reference to the parties concerned, ib. 2966. 

Rule strictly complied with against the appointment of a banister or attoniev, or of a 

solicitor s or attorney s clerk, Lrjle 3263 Substituiion of one receiver for 

another by tlie Master, who previously to 1851 iiad the first appointment, tj. 324.5 Q246 
inielhgence and efficiency of receivers appointed since 1851, ib. 3264, 3265. ’ 

4. Tenure of Ofiice : 

cease without a formal dischai’ge by the coiirr, Kins 

2081, 2682 Ihe final accounts represent the termination of the receivership which 

however, may terniinate from other causes, Lyle 3251, 3252 Imperfect mode of 

ascertaining when a receivership terminates, ib. 3328. 



5 . System of Suretyship : 

It is required of each receiver tliat he give security by recognizance in double the. 

amount ot the rental, Zyle 3445-3447 Requirement generally that the recoeuizance 

be a charge upon real estate, ib. 3448-3452. 

The sureties ffii- receivers need not necessarily be in possession of landed property. 

Might Hon. A. Brewster 3768 There is doubtless much evil in the system in Ireland 

or sureties for receivers, still so long as there are receivers there must be sureties, ib. 3769, 

377°: Approval of the suggesiion in Mr. Whitehead’s Bill for remedying ihe system 

or suing upon the recognizances, ib. 3953. 

6. Rentals over which appointed : 

Sm^l ^ntals over which many receivers are appointed, Giftson 2413, 2414; Kiaht 

Hon. A. Brewster 3684 Classificaiicn of the receivers in witness’s office in regard'^to 

the rentals over wliich appointed, Zyle 3440-3442 There areno means of asceitaining 

the acreage under the receivers, ib. 3444, 3445 Inability of witness to state the 

amounts lor which in each ciise the receivers have been appointed, ib. 4083. 4099. 

Particulars as to_ ihe rentals in several specified cases, as extracted almost at random 
irom the accounts in the registrar’s office, over which receivers are appointed, Zy?e4ioo- 
^26 Small sums for which receivers were appointed previously to the Act 12 & 13 

Vict. c. 95, Right Hon. A. Brewster 3913, 3914 Granting of receivers chiefly in 

cases under 100 1 , Lyle 4184-4188. 

7. Accounts: 

A receiver has fifteen months to pass his first account, and ihirteen months every sub- 
sequ^t account; they are not always punctual in thus accounting, 2676. 2952 
Cumbrous and objectionable system at present for bringing receivers to account,' 

ib. 2960-2963 The Receiver Master should, by a simple process, make the receiver 

account annually, ih. 2960. 2964. 

Power to disallow a receiver’s poundage, and the costs of his account, as a means of 

compelling him to account, Lyle 3323-3328. 4116, 4117 Facility of the parties in 

tbe suit to proceed against receivers by attachment, or 10 remove them if they do not 

account, ib. 33^8-3333. 3341 Comparatively' few summonses to receivers to account 

issued by witness since 1850, ib. 3333. 

Belief that there has not been a single shilliog lost by the default of receivers appointed 
under the new rules, Lyle 3334. 3343— -- System in regard to the disposal of funds in 

°-34. 3E4 the 
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the receivers' hands ; security that all balances are duly accomited for, Lyh 3335-334! 

Practice of witnes-, where the rental is small, to require ihat the accounts should 

only be passed once in three or four years, on accou nt of the expense, ib. 4163, 4164. 

8 . Expense: 

Heavy expense of the receivers in the management of estates under the Court of 

Cliancery il/arp/;y 2013, 2014 Greater comparative expense of receiverships in the 

case of small properties, Gihsw 2433-2436 threat expense attending on the system 

of receivers ; instance of this, King 2629-2639 In the first place, there is always five 

per cent, to the receiver for rcceivme the rents, ib. 2630 In some cases there might 

be other char«-es, to the amount of from five to ten per cent., or even more, li. 2630,2631 

In some small cases the cost of management by a receiver may amount to filteen 

per cent., Right Hon. A. Brewster 3935“393^- 

Reference to, and explanation upon a tabular statement of eleven cases, illustrating 
costs of receivers over large and small properties ; the cost vaiies from three and a quarter 
up to twenty-nine per cent., Lple 4127, 4128. 4164-4167. 4177- 4^67 In tlie rentals 
above 350/. a yt-ar the avciase cost of management is under five per cent, per annum, 
j 6. 4128. 4164. 4166. 4267.— ^In the rentals under 350 Z. a year tie cost is eleven and a 
quarter per cent., ib. 4128. 4164. 4166. 4267. 

Pariiculars us to the items comprised in passing a receiver’s account, as illustrated by 

the case of Johnston and Nunn, Lyk 4129-4148 AHowunce of five per cent, to 

receivers on the collection of eacli account, over and above other incidental charges, 16. 

4151-415.5 Cost of management, under a receiver, in the case of Gardiner and Bles- 

sington adverted to, ib. 4166, 4167 Increase of the costs in proportion as the rentals 

descend, iZ>. 4169-4171 Much less expense now than formerly in the management 

through receivers, ib. 4189. 

Gre.it expense of receiverships in England as well as in Ireland, Malins 4295. 4334. 

9. Receirer Master ; his Duties and Powers : 

Considerable powers and duties vested in the Receiver Master in regard to the appoint- 
ment and functions of receivers, Murphy aou, -2012 King 3168-3191 Appointment 

since 1851 of all receivers by the Receiver Master Lyle, the receivers in the other Masters’ 

' offices being old appointments. King 2656, 2657. 2672-2682- Opinion that the 

Receiver Master dues not fully administer the power seemingly given to him in regard 
to making abaiemenis of rent, 3185-3190. 

Witness has filled the office of Receiver Master since 1851, having been appointed 

thereto by the Lord Chancellor, Lyle 3224-3226 Control of witness since 1 851, under 

the new lules, over the appointments and duties of all new receivers, ib. 3227-3230—— 
All orders by the other Masters for the appoimment of receiver are now referred to wi^ 

0688,16.3243,3244 Facility of personal communication between ihe receivers and 

witness, ib. 3287, 3288. 

Written statements required from the receiver, and written directions given, as a record 

in the event of subsequent misrepresentations, Lyle 3288-3290 Small cases in which 

the court has power to order a sale instead of to appoint a receiver, ib. 41 19-4121 — 
Principle generally or necessarily observed in the appointment of receivers under the 
Judgment Mortgage Act, pending the sale of the estate, ib. 4173-4178. 4211, 4212 — 
Sundry duties devnlving upon witness in addition to his duties as Receiver Master ; the 
sums audited yearly in liis office amount in the aggregate to upwards of 2,000,000/., 
4256. 

10. Evils of ihe system of Receiverships, independently of the Expense : 

The system of receivers is a great evil, and should, as far as possible, be abolished, 
Eargreave 41. 382; Master 0/ the Rolls {Ireland) 1078; Murphy 2004, 2C05. 20735 

King 2628-2648; Lyle 3349. 4264; Right Hon. A. Brewster 3680-3682 ‘q 

taiaivof tenure under a receiver; injury to the land thereby, King 2640-2640- 
change of receivers over ihe same esiate is very undesirable, and is rarely made, w- 

2662-2665. 2668-2671. 26S8, 2689 Limit to the power of the receiver over the teiian , 

ib. 2683-2685. 2690. 

Circumstance of receivers over estates in the Incumbered Estates Court heinS 
appointed by, and amenable to the Court of Chancery; inexpediency thereob 

2791-2800 Evil in ihe frequent nomination, previously to 1851, of tlie receiver 

the solicitor in the case, Lyle 3255-3259 Great mischief in Ireland to the * 

of society in the fact that although 18,000,000 /. worih of incumbered properiy has 
sold, there are still about 1,500 receivers under the Court of Chancery, 

4329- 

11 . Keces^‘^1 



Printed image digitised by the University of Southampton Library Digitisation Unit 



RECEIVERS. 



409 



Report, 18,56 — coniinued. 



Receivers— conunued. 

1 1 . Necessity of Receivers in certain cases ; 

Thoj^h receivers are a great evil, tiie office of receiver is often anecessary one, Master 
of the Rolls {Ireland) 1078-1081 ; King 2967 ; Lyle 3350-3353 ; R^lit Hon. A. Brewster 

36S7, 36S8 Undue uiterfcrence with the rights of property if le.-eivevs be inierdicted 

altogether, Right Hon. A. Brewster 3756-3761. 3773-3775 Prejudice to the interest 

of small claimants in cases where there is no remedy by sale, if receivers be not ailowed 

in such cases, %/e 4205-4-2i‘2 Inexpediency generally and prejudicial effect upon 

credit if receivers be disallowed, save in minor and lunatic matters, and the remedy be 
necessarily by sale, ib. 4213. 4317-4231. 4265. 

12 . Effect generally of past Legislation : 

Considerable diminution of the number of receivers through the sales under the incum- 
bered Estates Court, 383 ; Gibson 2408—2412. 2434 Probtible decrease, 

under Acts now in operation, of the number of receivers under the Iiish Court, and of 

the frequency of searches for judgments, Master of the Ro//s 550 Decrease in the 

number of receivers through recent rules and \eg\fdoiixoa, Master of the Rolls {Ireland) 

1073-1075- 1090; Aing 2658-266 1 ; XyZc3344 Improved practice through the 

appointment of receivers under ihe Act 5 & 6 Will. 4, Master of the Roils {Ireland) 
1073; Right Hon. A. Brewster 3887. 3897-3902. 

The evils of receiverships are less than they used to be, and further reform is being 

carried out by Receiver Master Lyle, GiSscm 2424, 2425. 2434, 2435 Immense im° 

provement in the sysiem of receivers through the new rules laid down bv Lord Chan- 
cellor Sugden, and administered by witness since 1851, Lyk 3253 el serj.— Advantage 

of the improved system of receivers in Ireland over the Ensjlish sysiem, more especially 

on the score of expense, ib. 33^4-3372 Beneficial limit placed by the Act of 1849 

upon the rights of judgment creditors, more especially in withholding the riglit to appoint 
a receiver where ihe demand dui not exceed 150 1 ., ib. 3405-3409. * 

Effect of the first Receiver Act, the 5 & 6 Will. 4, c. 55, as introduced by Sir Michael 

O’Loughliu, Right Hon. A . Brewster 3678 Power of any mortgagee, under the Act 

passed in 1773, to appoint a receiver where ibere is three and a half year’s interest due; 

this Act need not be repealed, as there are very few receivers under it, ib. 3678. 3725 

Advaniage of the abolition by this Act of the custodian process, ib. 3678 Different 

systems of dealing witli laud previously to the Receiver Act, 5 8c 6 Will., 4, c. 55, namelv 
by writ of levari facias, by grant of custodiam, by writ of etegit, and by petition under 
the Act 1 1 Sc 12 Geo., 3 ; mischief of these systems, ib, 3870-3896. 

13. Ruture Legislation considered, irrespectively of Mr. Whiteside's Bill: 

Check upon the appointments of receivers under the Bill of the Attorney-general, 

Master of the Rolls {Ireland) 1076, 1077 Suugestions, in addition to those of Mr. 

Whiteside, for an amendment of the system, Murphy 2073 Amendment desirable as 

regards the clause in the Act of 1850, whereby judgment-;, however low the amount, may 
be converted into mortgages, and receivers appointed, Murphy 2080-2092 ; King 2649- 
2656. 2965 ; Lyle 3358-3360. 3373 et seq. ; Right Hon. A. Brewster 3676-3679. 3762- 
3767 Rules should he furnished to each receiver as a means of guidance in the per- 

formance of his duties, King 2977, 2978. 

Advantage on the whole of depriving mortgage creditors of the right to obtain 
receivers; the remedy by sale should, however, be facilitated as much as possible, and 
the court should be empowered to grant a receiver when the mongagee cannot get into 

actual possession, Xy/e 3354*3360. 3373-3404 In cases where the management would 

cost more than the amount of interest due to the judgment creditor, receivers should never 
be appointed at all, ib. 3424-3426. 3435. 

As regards a check upon receiverships, there might be the twofold consideration of 
the amount of debt and of rental, but the limit of 150 1 . as to debt should be extended, 

Right Hon. A. Brewsta- 3773-3781. 3932. 3949-3952 Recommendation that the 

%gislalure repose a large discretion in the juilge as to the circumstances which shall 

justify the non-allowance of a receiver, Lyle 4200-4204. 4237-4241 The Legislature 

should as far a possible define the cases in which the court should have power to grant 
receivers, ib. 4214-4216. 

14. Main importance of Expedition in Selling : 

Evidence in decided approval of sales at the earliest possible stage of the proceedings, as 
the best means of doing away vnth receivere, Murphy 1995-2003 ; Gibson 2219, 2220. 
2421-2423. 2426-2428; King 2968; Right Hon. A. Brewster 3689,3690.3927-3931. 
3944~3948> %/e 4172. 4234 ; 4330-4336, 

15. Objection to Appointment by ihe Incumbered Estates Court : 

BifficuUy in giving the Incumbered Estates Court the power of appointing receivers, 
in the event of a temporary continuance of the court, Hargreave 947. 992, 993 j Master 
of the Rolls {Ireland) 1 089, 1090. 

0-34- 3 P 16. Generally 
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16. Generally as to Mr. Whiteside's Bill, and sundry of its Provisions : 

Extent to which Mr. Whiieside’s Bill tends to put a stop t<i the eyiis incident to the 

svstem of receivers, Longfeld i644~^657> Murphy 2073-20755 Gihso 7 i 0430,2431 

2437-2441 ; 4230-4036 Approval of receiver.H not being appointed unless tlte 

property exceeds 200 /• a year, Murphy 2074, 2075 Approval in the main of the pro- 
visions of the Bill, Kmr 2953 ei seq.- Approval of ii limitation in regard to the amount 

of property over which receivers should be appointed, ih. 295G, 2957 Approval of 

the proposition for empowering receivers to grant leases for twenty-one years, ii. 2958, 
2959- 

Approval of the limitaiion, as in Mr. Whiteside’s Bill, being with regard to the rental 
of the estate, and not with regard in the {iraonnt of the debt, Lijle 3427- 343i- 4179- 

4133 Injury and injustice in various cases in the event of the adoption of Mr. White- 

side’s proposition that no receiver shall he appointed where the rental is under 200?. a 

year, ib. 3428.3432-3439. 4180.4237-4241 adoption of a limit of rental of 

200 1 . a year would doubtless reduce the miinber of receivers very considerably, to the 
extent probably of one-iialf, ib. 3429, 3430. 3440, 3441. 4266, 4267 Injury to annui- 

tants and jointuresses if receivers be not appointed where the I'cntal of the property is 

under 200 /. a year, ib. 3432. 3437 Injury in cases of demands for tiiiie remchiirge if 

receivers are not appointed unless the reiiial of the propeny amounts to 200 Z. a year, 
ib- 3432-3434- 

Advantage of the provision for removing the power of a mortgagee, who does not pray 

for a sale, to get a receiver, lyZe 4233 Approval of preventing receivers in cases 

where less than a year’s interest is due, ih. 4235, 4236 M any of the suggestions in the 

Bill are already provided for in tlic Court of Chancery, ih. 4258-4263. 

17. Practice of the Court of Chancery in England: 

Custom of the court not to grant a receiver in a creditor’s suit unless it be first shown 
that the personal estate is insufficient to pay the debt, Malins 4271 Discretion exer- 

cised by the court in granting receivers in cases of judgment creditors instituting suits 
under the Act 1 & 2 Viet, c.'iio, ib. 4272-4275 Steps taken to secure the interme- 

diate rents in cases where there is likely to be deficiency after the proceeds of the sale, 
ib. 4272. 4335 Rule never to appoint a receiver upon the »p[)licalion of a legal mort- 
gagee, ib. 4276, 4277 Considerable discretion exercised generally by the court in 

regard to receivers, whose appointment the court is, most properly, very slow in sanc- 
tioning, ib. 4285-4295. 4311 et seq. 

Particular coses of arrears of interest, bad management by the mortgagee, &c,, in 

which receivers are granted in England, Malins 42S5-4294. 4311-4316. 4322 

Appointment sometimes of parties beneficially interested as receivers, without salary, ih. 

4295,4296. 4323 Recognizance with sureties required of the i-eceivers, as in Ireland, 

■i&. 4297-4301 Rule of the court that each receiver must puss his account half- 

yearly; moderate expense attendant thereon, ib. 4300-4310 Unwillingness of the 

court to grant a receiver in many cases, even where are some arrears of interest due, ih 

4317-4322 Principle of the court not to help tliose who can help themselves, iJ. 

4318. ■ 

18. Resolutio 7 is of the Committee: 

Opinion that the law and practice of the Court of Chancery in Ireland in relation to 
the appointment of receivers over real estates requires to be further amended, B.ep. 
The appointmeiu of receivers should be discouraged, ih. 

In order to lessen ihe necessity for the appointment of receivers in suits for the sale of 
laud, the sale should take place at the earliest practicable stage of the suit, Rep.p. i*'- 

The court should be empowered 10 refuse the appointment of a receiver, unless it 
should be made to appear that the interest and protection of the parties required it, 
Rep.p. iv. 

The court sliould also be empowered to refuse a receiver where it appeared that sueli 
appointment would not be productive of substantial benefit to the parties, Rep. p. h- 

The Act 11 Sc 12 Geo. 3, c 10 (Irish), by w-hich courts of equity in Ireland are autlio- 
rised to appoint receivers, for the purpose of discharging arrears or interest on mortgages, 
should be repealed, Rep.p. iv. 

The several Acts which regulate the rightof a judgment creditor against the real estate 
of bis debtor should be reconsidered, Rep. p. iv, 

.See o\s.o Abatement of Rent. Assimilation of Legislation. District Receivers. 

Judgments. ^ Letting of Land. Littlewoodv. Briefly. Management of Pr^eriy. 

/Nugent V. Nugent. .fiepaiVs and Improvements. Solicitors. Stafford Sf Morns. 

Records {Court of Chancery). The records of the Court of Chancery are in a most dis- 
graceful state, tiirough tlie want of proper accommodation, Murphy 2045-2051. 

Records 
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Records l^hicumhered Estates Coiirt). The records and documents of the court are not 
now in an v confusion, iiud iiiigiit be readily transferred and arranged in another building, 

Hargreave As sales takes place the records become practically valueless, 

ib. 802, 803. — — i't'ealso Building Accommodation. Title Deeds. 

References aJid Reports. The Masters should be freed from the necessity of reference to 

the Cliancellor before undertaking a suit, Gibson 2225-2229. 2357 Considerably less 

work when ihc present iue.xpeclient system of references and reports is done awav with. 
Right Hon. . 4 . Bracster 3647. 

Opinion of the Committee that the Lord Chancellor, Master of the Rolls, and, subject 
to such rules as the Chancellor shall make, the Masters in Ordinary, should have power 
to obtain tlie assistance of valuators, surveyors, accountants, merchants, engineers, 
actuaries, or other scientific persons, and enable such court or judije to determine any 
matter at issue in any cause or proceeding, and to act upon the certificate of such person, 

Rep. p. iii Subject to the above rules, every equity judge should dispose of tlie 

whole suit before him, without any reference, ii. 

Registrar. If the Master’s jurisdiction be enlarged, as proposed by witness, each Master 

should, in addition to his present staff, have a registrar, Gibson 2365-2370 The 

registrars should act as Taxing Masters, ib. 2378. 2381-23S3. 2462. 2464. 2483, 24S4. 
2490-2496. 2510-2512. 

Registration of Titles. Simplification in the sale of estates if there were a general plan of 
registration of titles, Hargreave 951, 952. 

Before any permanent legislation, it is most important to wait for the report of the 
Commission now inquiring into the subject of registration of titles with reference to the 
sole. o\' \ands. Master of the. Roth {Ireland) ioi2, 1013. 1085-1087. 1107— — Witness 
strongly advocates reform in the sale and transfer of land ; a simple enactment as to the 
registration of titles forms the base of his plan, ib. 1021-1026. 1083, 1084. 1156-1158. 

All the conveyances from the Incumbered Estates Court should be registered within 

a certain period, Adair 2897 Doubt as to the expediency, for the sake of assimilation 

of legislation, of waiting for the report of the English Commission in regard to the 
registration of titles before adopting any new principle in Ireland, Right Hon. A. 
Brewster, 3987-3990. 

Rehearing. Proposition, at variance with the report of the Commissioners, but fully con- 
curred in by Mr. Blackburne, that every case of rehearing, including a rehearing of the 
Lord Chancellor’s own judgment, should go before an appellate court, comprising a Lord 
Justice as well as the Lord Chancellor, Right Hon. A. Brewster Dis- 
tinction between an appeal and a rehearing, ib. 3548-3551 Great expense and delay 

in the cose of appeals from Ireland to the House of Lords, as compared with a rehear- 
ing in Ireland, ib. 3585. 3587-3591 Rare occurrence of an appeal to England if there 

be a rehearing as proposed, ib. 3586. See also Appeals. 

Re-incumhrance of Estates. The power immediately to re-incumber an estate after a Par- 
liamentary title is given should be checked, Williams 1274. 

Rental of Estates. Defect in the want of an accurate rental enforced and prepared before 
the appointment of a receiver, Murphy 2073. See also Receioers, 6. 

Rentcharges. The power, as proposed in the Government Bill, of selling an estate and 
taking as consideration a permanent rentcharge, is in direct violation of the principle of 
the Incumbered Estates Act, and is very undesirable, Master of the Rolls 516-526. 653 

Doubts as to the propriety of the clause providing that in the sale of incumbered 

estates the consideration might be a rentcharge without limit, Longfield 1382-1385. 

See also Receivers, 11. 

Repairs and Improvements. Advantage of the receiver being empowered, in every case of 
arrears of rent, to allow sums for keeping the premises in repair, Murphy 2076 — ~ 
Approval of increased power in receivers over incumbered estates in regard to repairs 
and improvements. King 2985-2987. > 

Necessity of a report to the court before witness can order expenditure, unless it be a 

small sum on repairs, Xy/e 3307-3313 Improvement if witness could, of himself, 

make orders for expenditure on repairs, ib. 3314-3316 Absence generally of power 

either in witness or the court to lay out money in improving the land, io. 3317, 3318 — — 
If both the owner and creditors wished for expenditure on improvements, witness would 
not hesitate to authorise it, ib. 3319-3322. 

Repurchases. In a few instances parties who have sold incumbered estates have re- 
purchased them, Hargreave 63. 

Responsibility. Advantage of the great responsibility now devolving on the Incumbered 
Estates Commissioners, Longfield 1465. 

0.34. 3 F 3 Richards, 
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Rickards, Baron. Mr. Baron Richards could not at firet attend much to the administrative 

business of the Incumbered Estates Court, Hargrcave 247-250 Ouring the last two 

years, Mr. Baron Richards has taken the same share of the business as Mr. Hargreave 

and witness, Longfield 1338-1340. 1342 Possibility of the great bulk of titles 

coming before Baron Richards being advised upon by his son, as counsel, ih. 1478-1487 

Desirableness at first of the judicial experience of Baron Richards, ib. 1515, igig 

Baron Richards, as well as witness, reads the abstract of titles, ib, 1715. 

Belief that Mr. Baron Richnrds does not select his son as advising counsel in regard 
to the title, Adair 2860, 2861. 

RoUeston, Mr. Exception taken to the expressed opinion of Mr. Rollesion, an eminent 
practitioner in the Incumbered Estates Court, ihat parties have lost valuable interests in 
land by not being served with notice of intended sales, Hargreaoe 174-179; Longjitld 
1491-1501 ; Right Hon. A. Brewster 3541-3544- 

Rolls, The Right Hon. the Master of the. (Analysis of his Evidence.) — Had the care of the 
Incumbered Estates Bill on its being brought into the House of Commons in 1849; 431 

Served on a Royal Commission, which reported in 1855 in favour of the extension 

and permanency of the system of the sale of estates giving a Parliamentary title, 432- 

434 Adduces forcible reasons for the conclusion that unincumbered proprietors should 

have the same benefit in regard to Parliamentary title as are given by the Act to in- 
cumbered proprietors, 435-438. 

Recommendation that the business of the Incumbered Estates Court should be trans- 
ferred to the Court of Chancery, instead of rendering permanent two courts with similar 

functions, 439. 449 Security desinibie that the business, as transferred, shall be 

performed in the same satisfactory manner as hitherto, 439, 440 Strong recom- 

mendation that the present officers and staff of the Incumbered Estates Court shall be 
tmnsferred, together with the business, to the Court of Chancery, 441 et seq. 568-574 
— Explanation as to the omission of the foregoing recommendation in the report of the 
Commissioners in 1855; 441, 442. 614-621. 

Very satisfactory operation of the Act of 1849; 443, 444 'Conviction that the 

funeiions devolving on Mr, Longfieid and Mr. Hargreave have been well and ably 

discharged, 445 Question as to tlie actual arrears before the court being so heavy 

as mi|;hi be inferred from the large amount of business yet lo be disposed of, 446-448 

Objection to the ad interim continuance of the Incumbered Estates Court in order 

to wind up the arrears, 450. 559-562. 

Evidence to the effect that Mr. Hargreave and Mr. Lougfield are perfectly competent 
to discharge the duties of Vice-Chancellors in the Court of Chancery, more especially if 

it be reformed as contemplated in the Bill, 451-453. 566-575 Disapproval of the 

prohibition in the Bill by which Mr. Hargreave, as an English barrister-at-law, and as of 
less than fifteen years’ standing, would be disqualified from being appointed a Vice- 

Chancellor in the Irish court, 454-465 Communication between Lord John Russell 

and witness as to the original appointment of Incumbered Estates Commissioners, 462. 
622-624 Circumstances under which Mr. Hargreave was appointed, 462' State- 

ment as to only one person in Ireland having been named to witness as fully competent 
for a Commissioner, ih. 

Objections to the appoiiituient oftlie chief clerks and junior clerks being vested in the 
Executive Government, instead of in the judges themselves; the Lord Chancellor, how- 
ever, might have a veto, as in England, 469-474. 625-646 Partial disapproval of the 

qualification in tlie Bill in regard to chief clerks, namely, that they must be barristers of 

six years’ standing, or attorneys of ten years’ standing, 475 A solicitor would be the 

fittest person for chief clerk, 47S> 47^ Sularies proposed for the clerks as compared 

with the salaries in the English court, 477, 478. 

_ Grounds for objecting to ihe proposal in the Bill that the Lord Chancellor should pre- 
side as an appellant judge, and also hear original causes, 479-489 Partial disapproval 

of the provision in clause fifty, that the office of the judge of the Court of Appeal shall 

he held » during Her Majesty’s pleasure,” 490-500. 51 1 Expediency of the judicial 

duties of the Vice-Chancellors being panlv dvl. gated to the chief clerks, 501-503 

Witness often sanctions an appeal from the' decisions of the chief clerk to be held in open 
court, 504-407. 

Objection to the Lord Chancellor sitting alone as an appeal judge, as contempl^t®^ 

by clause sixty, 508-511. 527 All appeals should be matter of right, without 

referencetotheoptionofthejudge, 512. 564 Advantage, as regards appeals, in the 

business of the Incumbered Estates Court being transferred to the Court of Chancery, 
o^ 3 ” 6 t 6 ‘” The power, as prt-posi-d in the Bill, of selling an estate, and taking as con- 
sideration a peraianent rentcharge, is in direct violation of the principle and object of toe 

Incumbered Esiates Act, and is very undesiiable, 516-526. 653 All those clauses 

relative to settled estates shouhl be matter fur distinct legislation, and should be removed 
Irom the Bill altogether, 517. 653. 660-665. 

Large 
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Rolls, The Right Hon. the Master of the. (Analysis of his Evidence)--co«t/7iuc(/. 

Large amouni of conveyancing business likely to devolve on the court if intrusted 

with the sale of unincumbered estates, 528-530 Difficulty of computing whether the 

contemplated staff will be adequate to discharge all the business of the new court, 531. 

551 et seq. Suggestion for rendering the present Masters available as long as they 

may he required, wiihout continuing them merely to dispirse of the arrears, as provided 

by the Bill, 531, 532- 657-659 R might be desirable to make one of the Masters a 

third Vice-Chancellor, with the restriction, ihat upon the first vacancy the office should 
not be filled up without the consent of Parliament, 532. 541, 542. 

Suggestions with respect to the distribution of business by the Lord Ciiaucellor as a 

means of facilitating its progress through the court, 533-544 Greater responsibility 

resting on the judge in ihe case of sales of unincumbered or uon-litigatecl estates than 

of incumbered estates, 54.5. 588, 589 Doubt as to there being less representation of 

interest as to title in the case of the sale of unincumbered estates than of incumbered 

estates, 546-549 Difficulty in regard to notices, See., which prevented the efficiency 

of the measure in 1848 for effecting the sale of incumbered estates through the Cnurt of 

Chancery, 549 Probable decrease, under the Acts now in operation, of the number of 

receivers under the Irish Court ami of the frequency of searches for judgments, 550. 

Consideration of the amount and character of the business now devolving on the Court 
of Chancery, and of the increase under the proposed Act, 551-556. 575-591 — Examina- 
tion in general approval of ilte staff contemplated by the Act, which staff, if insufficient, 

should be increased forthwith, 554-559. 568-575. 592-597 With regard to the 

number of appeals from the Incumbered Estates Court, sixty-two appeals and nineteen 
reversals out of 1,369 orders, show a very satisfactory result, 563-567. 611-613. 

Much less business in ihe Irish than the English Chancery Couit, 575. 583 

Business devolving on witness; hours for which he sits, 576-580 Considerable 

knowledge of conveyancing required in Incumbered Estates Commissioners, 581, 582 

Advisableness, under any circumstances, of a temporary staff under the Court of 

Chancery, so as to overtake the arrears, 598 Satisfactory arrangement in regard to 

the English Masters working on arrears only, 599-601— -Approval of connssl not being 
heard before the chief clerks, 602-604. 

With regard to the practice of the court, clauses seventy to ninety are undesirable, it 
being better to empower the Lord Chancellor and ihe Vice-Chancellor to make general 

rules, 604. 649-651 Assumption by witness, in the Report of 1855, that there was proper 

provision in the offices of the Court of Chancery for the business recommended to be 

transferred, 605 It might be directed that the practice of the Incumbered Estates 

Court should, as far as it i's applicable, prevail in the Court of Chancery, 606-610. 

Nature of the check upon incompetent chief clerks if the appointment rest with the 
judo-e; less difficulty, as regards removal, under this plan than if the appointment were 

ma^’e by the Executive, 605-646 Desirableness of the chief clerk being a person of 

considerable legal knowledge and skill, 647, 648 The Bill should continue and per- 
petuate the provisions of the Incumbered Estates Act, 651, 652 The whole of Part 

Five, relative lo the sale, partition, and exchange of real estates, miglit with improvement 
be struck out of the Bill, 651. 

Advantage in applying to Ireland the proposition relative to the sale of unincumbered 

estates, wiihout waiting for its application to England at the same time, 654-659- 

The Vice-Chancellors, through their clerks, can give the same facilities to the public as 

has been afforded by the Incumbered Estates Commissioners, 666, 667 Importance 

of proper notice of sale being given to middlemen, who often hold valuable leasehold 
interests, 668-670. 

Rolls, Right Hon. the Master of the, for Ireland. (Analysis of his Evidence.)—Has held 

his present office since 26 January 1846; 994 view of tlie subject referred to 

the Committee is recorded in the Report of the Commissioners appointed to inquire 
into the Incumbered Estates Court, 995> — The Bill under consideration is somewhat 
analogous to the Act reforming the Court of Chancery in England, but it omits some 
of the most important provisions of that Act, 996-999. 

With regard to that portion of the Bill which relates to practice and procedure, the 
provisions in regard to the examination of witnesses are exceedingly deficient, and are 
not in conformity with the recommendations of the Coinmissiijners, 999“^®*^^ “ 

Suggested introduction from the English Act of those clauses which precede the oral 
examination of witnesses, and lead to an issue being joined between the parties, 999 - 

Disapproval of the whole portion of the Bill relating to the sale of settled estates and 

unincumbered estates, 1003-1005 Sale of the settled and slightly incumbered estates 

of Lord Blaney in the Incumbered Estates Court under circumstances involving injustice 
in the everit of ids having a son, 1005. 

Ability find caution, generally speaking, with which the Incumbered Estates Com- 
missioners have performed their duties, 1006, 1007. 1144 Argument that the excep- 

tional circuinsiances of Ireland for which tlie Act has been found salutary baving passed 
avvjiy, it is unwise to continue the measure in a permanent form, ioob-ioi3» 1 '35> 

o.'iA. o F o Etrong 
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Bolls, Right Hon. the Master of the, for Ireland. (Analysis of his Evidence)— 

Strong obieciion to the system of exceptional e.xpeiimental le«i>lation for Ireland 

101-2. 1085, 1086 Before any permanent legislation, it is most important to wait for 

the report of the Comraission now inquiring into (he subject of registration of titles with 

reference to the anle of hinds, ioi-2, 1013. 1085-1088. 11 07 Tlie present court might, 

however, be continued for an ad interim period, whilst corresponding legislation is bein" 
exiended to all parts of the kingdom, (oio, 1013. 1085-1088. “ 

Evidence to (he effect that the powers of ihe Commissioners are inconsistent with (he 
security of all landed property, more especially perhaps of nnincimibfred property, 101a- 

1016. i 113-1 115. 1143-1153 Great importonce of a speedy assimilation of the law as 

regards the transfer ofland in England and Ireland, 101-2. 1072. 1085. iioq-iu 1. 1137, 

1 1’gS Misconcepiion as to the consequences of the Act under which existing proptie^ 

tors are favoin-able to its operation, 1016-1020. 1139-1142 Wilncss strongly advo- 

cates reform in the sale and transfer of land, though he disapiiroves of its beiiu; carried 
out by the process in question; a simple enactment as to the registration of titles forais 
the b-dse of wiiness’s plan, 1021-1026. 1083, 1084. 1156-1158. 

Grounds for objecting to the transfer of the powers of the Incumbered Estates Court 
to the Court of (Chancery, supposing it to be decided that ihe former court is to be per- 

niaiient, 1027. 1114 ef Objection to the chmse -with reference to the Judo-e of the 

Court of Appeal in Clvancery holding ofHce dnriug Her Mnjesty’s pleasm-e, 1028, 10-29 

Doubt as to the expediency <jf the provision that the Judge of Appeal muse be a 

barrisier-at-law of fifteen years’ standing, 1030, 1031 Approval, under any circum- 
stances, of the power of an ultimate appeal 10 the House of Lords, 1032-1034 Inex- 

pediency of the Lord Chancellor being a sole Judge of Appeal; iilustiation thereof, 

1035* ^ t 54 > 1*55 Approval of the Lord Chancellor hearing causes in the first instance, 

1036-1041. 

Decided approval of the contemplated abolition of the Masters, and the appointment 

of two Vice-Chancellors, 1042. 1050-1053 The judges, rather than the Government 

should appoint the clerks, subject to a veto in the Lord Chancellor or the Lord Lieu- 
tenant, 1043-1047. noo Objeciion 10 the qualification that a barrister of six years’ 

standing maybe appointed chief clerk, but that a solicitor must have served ten years 
in order to be qualified; 1048, 1049. 

Very fortvard state of the business of witness’s court; there are no arrears, 105, f 

Large amount of business devolving on witness ; his time is fully occupied, 1055-1064. 

- 1070 If wiiness, in addiiion to his present duties, had to read abstracts of title con- 

ferring n Purllamentaiy title, he could not do it with satisfaction to himself or safety to 

the public, 1063, 1064. 1116 Strong impression that four judges, with clerks umler 

them, could not perform the duties proposed to be transferred to them by the Bill, 1065, 

1066. 1101 Great evil of aireavs of business in the Court of Chancery, or any other 

court, 1067-1070. 1102. 

Procedure and praciice under the Court of Chancery might be dealt with by general 
orders, rather than be subject to legislation, but this would be objectionable as differing 

from the, English Act, 1071-1073 Decrease in the number of receivers under the 

Irish Court according to the cliecks now adopted, 1073-1075. 1090 Modeof appoiai- 

ment of receivers under the present Bill, 1076, 1077 Tliouwh receivers are a great 

evil, the office of receiver is olfen a necessary one, 1078-1081 Difficulty in giving the 

Incumbered Esiates Court ihe power of appointing receivers, in the event of a temporary 
continuance of the couit, 1089, 1090. 

riie appeal from the Incumbered Estates Court to the Privy Council should be abo- 
lished, 1091: There should be an independent right of appeal from the court to the 

Lord Chancellor and the Lord Chief Justice, 1091. 1107, 1108 Very unsatisfactory 

manner in which the appellate jurisdiction of tUe Irish Privy Council is disposed of, 

1091, 20y2 Im[)oriance of the removal of the Incumbered Estates Court to the Four 

Courts, 1093-1095. 1130 Deficient accoraraodaiion at the Four Courts for the 

• removal, 1095-1098. 11 1 1, 1112 Unsafe place of deposit of the records of the Court 

of Cliaucery, 1097 arrears of the Incumbered Estates Couri, in the event of its 

transfer to tlie Court of Chancery, should be diaposed of by retaining one of the Com- 
missioners for the purpose, iioi, 1 L02. 

Strong exception taken to Sir J. Romilly’s evidence as to the necessity of transferring 
Mr. Hai^reave and Dr. Longfield to the Court of Chancery, 1103 — ii-Just feefing of 
dissatisfaction among the Irish bar if judicial offices in Ireland be open to English bar- 
risters, without a cofresponrling opening to Irish barristtrs to fill English judicial appoint- 
ments, 1103-1106 With a few exceptions, the course of proceduie in the Eoghsh 

Court of Chancery should be adopted forthwith in the Irisli court, iiog-iiu 

Advantage in there being no system of pleas or demurrers in the Irish court, nog- 

Greater safety in giving a Pailiaraentarv itiie if left to the Incumbered Estates Com- 
missioners than if iransferrecl to the Court of Chancery, 1114-1118. 1126-1128. H 3 + 

Mr. Haigreave m getting his examiner to compare the abstract of title with the 

documents, deputes one of his most important duties, 1115 Consideration of the 

expediency 0! adopting a system of roster of conveyancers in Ireland as in England, to 
whom questions of title might be referred by tlve courts, 1119-112S— — Nu pracricai- 

inconvenience 
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Rolls, Jiiglit Jlon. the Master of the, for Ireland. (Analysis ofliis Evidence)— co«ri«Ke£f. 
inconvenience arises iVom the continuance of different courts having concurrent jurisdic- 
lion, 1129-1133. 

If it were contcmplaled to auiliorise the Court of Chancery in England to give a 
Parliamentary title, the Bill for the purpose would not have a job in comieviuii with it, 

as is the case with almost every Irish Bill, 1138 Insiances of the insecurity of 

property as dealt with by the Incumbered Estates Court; many cases of injustice’will 

probably yet come to light, 1143, 1 14.^. 1147, 1148. 1153 The care exercised by the 

Commissioners has resulted in a very small proportion of propeity being wrongfullv sold, 

1144 Inexpediency of legislating upon the assumption tliat there will always be 

vigilant judges to curry out the law ; the security is thus thrown, not on the law, but ou 
the persons administering it, 1144-1 153, 

Insecurity in being called upon to expose one’s title under the operation of the lucum- 

hered Estates Court, H44 Statement showing that witness has personal reason for 

complaining against the court, 1 144 Probability of cases of injustice arising through 

mistakes or omissions in the service of notice, U48. 1 151 Though witness disapproves 

of the continuance of the court, he professes his willingness to yield to public opinion in 
Ireland on the subject, 1156-1158. 

Rolls, Master of the {Ireland). Large amount of business devolving on witness; his time 

is Allv occupied. Master of the Rolls (Ireland), 1055-1064. 1070 Tlie assistance of 

the Master of the Rolls cannot be calculated upon with reference to the business 
proposed to be transferred i'roiu the Incumbered Estates Court. Xong/ie/d 1410, 1411 

The Master of the Rolls should, as proposed by witness, perform the same functions 

as at present, Gibsnn 2229 Respects in which the action of the M.ister of the Rolls 

would be lessened if the Musters had enlar.ued jurisdiction, ib. 2402 The Master of 

the Rolls .should, at his option, undertake or decline the investigation of titles, Right Mon. 
A. Brewster 3614. 

Rosier of Conveyancers. Consideniti<m of the expediency of adopting a system of roster 
of conveyancers in Ireland as in EnglumI, to whom questions of title might be referred by 
the court, Master of the Rolls (Ireland) 1119-1128. 

Evidence relative to the roster in England of six expert conveyancers, to whom questions 
of title are referred by the judges; advantage in some respects of such rosters, IVj/Ziams 

1225-1243. 1291-1299 ioelectioii of conveyancing counsel for the purpose of advising 

the Court of Chancery, rather tUun the purchaser or seller of the estate, ib. 1298-1301. 

Rules. Clauses seventy <o ninety in the Attorney-general’s Bill are undesirable, it being 
better to empower the Lord Cbaucellor and the Vice-Chancellors to make general rules. 

Master of the Rolls, (So:^. 649-651 Objection to Mr. Whiteside’s second Bill, as being 

overloaded with lules of piaclice, which rules should rather be enacted by the jmiges of 

the court, Longfield 1577. 1630-1643, 1733-1736 The making of rules is a very 

iinportmit ami iiecessarv duty, Right Hon. A. Brewster 3735, 37313 The majority of 

the court, rather than the Lord Chaiicrlior alone, should decide upon the rules, ib. 3740- 

3742 . 

Resolution of the Committee that the Lord Chancellor, Master of Ihe Rolls, and 
Judge of the Court of Appeal, or two of them, should be empowered and bound to make 
general orders, Rep. p. iv. 

See also Procedure and Practice. 

S. 

St. Leonards, Right Honourable Lord. Revision by Lord St. Leonards in 1843 of the 

rules of the Court of Chancery (Irelarid), Murjihy 1890. 1894 Different views of 

Lord St. Leonards (when Lord Chancellor of Ireland) and the Master of the Rolls in- 
regard to the adoption in Ireland of the English system of receivere, King 2971, 3192 

Opinion that Lord St. Leonards never laid down any rule which did not tend to 

the advancement of justice. Right Hon. A. Brewster 3557 He and Mr. Blackburne 

completely remodelled the Court of Chancery in Irelaud by rules of a most salutary 

character, ib. 3737,3738 Immensely improved practice generally in the Court of 

Chancerv in England since Lord St. Leonards’ valuable Acts in i852> 4281, 

4282. 4336-4338'- 4341 - 4358- 

•Salaries. Salaries proposed for the clerks of the Court of Chancery as compared with the 

salaries in the English court. Master of the Rolls 477, 478 Comment upon the 

present low salaries and precarious appointment of the officers of the Incumbered Estates 

Court, Longjield 1432 ^There should be more judges, but their salaries should be 

smaller, Gibson 2364 -^Salary of 200 1 . a year enjoyed by witness as assistant cler^a 

Master Henn’s office, after forty years’ unremitting service, ATing 2596^2599 The 

salaries of the Masters adverted to, iJ. 3107. , 

Particulars as to the snlaries and other emoluments of the several persons on the 
establishment of the Incumbered Estates Court and in the offices of ihe several Masters 
of the Court of Chancery, App. p. 355-357« 

See also Pensions. , 
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Salas. Few sales in witness’s office in 1855, Murphy 1942-1945— -A sale without a 
Parliamentary title might be granted if both parties wished it; in such case it should 
not be compulsory upon them to go before the Title Masters, G^iison 2398-2401 — ^ 
Equal facility in obtaining a decree of sale in the Incumbered Estates Court as in the 
Court of Chancery, Adair 2721 Approval of a right of speedy sale when it is ascer- 
tained that ultimately there must be a sale, King 2988-2990 -Amounts of 38,000/. 

and 35,000 /. as purchase-money for sales in tlie offices respectively of Masters Henn 
and Muvphv for the three years ending 1855; nature of these sales; fair prices were 
obtained, i/>. 3201. 3204-3207. 

See also Arrears. Chancery, Court of {Ireland). Delay. Despatch of Bminjess. 

Expense. Fictitious Incumbrances. Forced Saies. Incumbered Estates 
Court. Jobbing. Notice of Sale. Parliamentary Title. Partition of 
Estates. Postponement of Sale. Prices. Title. Unincumbered Estates. 

Schedule of Incumbrances. The delay in the Incumbered Estates Court in settling the 
schedule of incurnbiances is generally under two mnnihs, Adair 28i3-28i8' — The 
rental and the schedule of incumbrances should be settled together, ib. 2897. 

Scrivenery Clsrhs. Return showing the duties performed by the scrtvenery clerk in wit- 
ness’s office, Murphy 1915 Confidential duties devolving on the scrivenery clerks; 

their tenure of office is nevertheless uncertain, and they have no legal claim to compensa- 
tion, Khig 3129-3140. 

Seal of Incumbered Estates Commissioners. Mode of affixing the seal of the Commissioners, 

which is always in the custody of the secreiary, Hargreave S14-S18 The seal is used 

for sealing ordinary notices as well as conveyances, but a copy of it without official sig- 
natures would not authenticate any document, ib. 818-820. 

Settled Estates. AH those clauses in the Government Bill relative to settled estates should 

be uiatier for distinct legisladon, AJaster of the Rolls 517, 653. 660-665 Disapproval 

of the whole portion of the Bill relating to the sale of settled estates and unincumbered 
estates. Muster of the Rolls {Ireland) 1003-1005. 

Usefulness of the power sought for relative to settled estates ; it would be as well in a 

separate Bill, Longfield 1381. 1397 Objections to a Parliamentary title being given 

on the settlinsr of an estate, ih. 1793. 1821-1826. 1868 A main objection is tire want 

of notoriety of a change of possession, ib. 1823 There is, moreover, no fund to redress 

any grievance tlnit might ari>e, ib. 1823. 1825 ft might be desirable to permit settled 

estates to be exchanged or sold, ib. 1831, 1832. 

Inexpediency, for several reasons, of the clauses of the Government Bill relative to the 
sale of settled estates, 2574-2586 ; Right Hon, A. Brewster 3749-3755 Includ- 

ing settled estates, it is impossible to say what proportion of the incumbered property in 
Ireland has been taken into the Incumbered lisiaics Court, Right Hon. A. Brewster 3708- 
3710. 

See also Blayney Estates. 

Six Clerks' Of ice. Abolition of the Six Clerks’ Office, and compensation of the officers out 
of the Compensation and Fee Fund, King 3079. 3089, 3090. 3137-3140. 

Stnith, Mr. Efficiency of Mr. 'Smith, assistant clerk to Master Henn, King 3027. 3031. 

Snagg’s Case.^ Explanation as to 11,000/. or ) 2,000/. having been paid wrongly into the 
Incumbered Estates Court in Snagg’s case, Longfield 1586, 1587. 

Solicitors. Suggestions for a revisinn of the mode of payment of solicitors, the present 
mode having a decided tendency to prolong the existence of Chancery suits, Williams 

. 1208-1219 Power of tiie Lord Chancellor to regulate the mode of remuneration of 

solicitors; a new order is about to be issued on the subject, ib. 1282—1286 Funds for 

the remunerntion of the solicitors in the Incumbered Estates Court, Longfield i684-. 1685 
- Expediency of a rule that the solicitor connected with the caniage of proceedings in 
the Incumbered Estates Court should make an affidavit not to influence the sale, and. not 
to purchase any of the estate for his own benefit or the benefit of his friends ; practice 
hereon in the Court of Chancery, Adair 2868-2874. ^^97- i^935'“®937* 

Approval, to a certain extent, of Mr. Whiteside’s proposal for prohibiting solicitor 
from receiverships, though there is advantage, rather than otherwise, of solicitors, it 

residing in the country, as receivers, A’h/g 2976, 2977. 2980 Evil in the necessity of 

solicitors to assist receivers, ib. 2977-2984 Prohibition already, under the new rules, 

against the appointment of solicitors as receivei's, ib. 3173-3181. 3191 Advantage to 

solicitors ill the remova!, by the Judgment Mortgage Act, of the previous limitation of 
150 /. as to the appointment of receivers on behah of mortgagees, 4190-4199- — 

Refusal of witness to giant receivei’s where solicitors are e.xclusively benefited, ib. 4200. 

Sec also Carriage of Proceedings. 

Solvent Proprietors. Beneficial operation of the Incumbered Estates Court in transferring 
land to solvent proprietors capable ol properly cultivating it, Longfield i46o-i463- 

Staff: 
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Staff : 

1. Court of Chancery as now ccnutituted. 

2. Incumbered Estates Court. 

3. Court of C/iaricery as remodelled. 

4 . Recommended employment of the Staff of the Incumbered Estates Court. 

1. Court of Chancery as now constituted: 

Insufficient staff of tlic Masters, Gibson 2516. 2518 Non-increase in the staff of 

tbe court, notwithstanding the great increase of business under Sir J. Romilly’s Act, 
King 2604, 2605 Existing staff of each office, ib. 3026. 

Return showing the names, age, date of appointment, amount of salaries and other 
emoluments of all persons holding office as Masters, examiners, clerks, and assistant 
clerks, with the dates of such of them as have been called to tbe bar or enrolled as 
attornies, App. p. 356, 357. 

2. Incumbered Estates Court : 

Each of the three Commissioners has in his cliambers an examiner and examiner's 
clerk, the total staff numbering about thirty persons, Hargreave igo, 391 j Longfield 

1508 Insufficiency at first of the subordinate staff of the court, Hargreave 335 

The officers act generally cordially together, ib. 827-S29 There have been no addi- 
tional appointments lately, XongJfeW 1509-1512 Adequacy of the present staff of 

the court to transact the current business and work up the arrears, Adair 289a. 

Return showing the names, age, date of appointment, amount of salaries and other 
emoluments of all persons holding office in the court, with the dates of such of them as 
have been called to the bar or enrolled as attornies, App.p. 355. 

3 . Court of Chancery ajt remodelled : 

The aid afforded to each Commissioner by an examiner and an examiner’s clerk is 
not nearly go great as the aid ihat would be given by tbe staff cootemplated in the 

Bill, Hargreave 227-234. 256. 350. 393 et seq. The staff of the court should be 

properly increased before the proposed transfer of business, ib. 346, 347 Strength 

of the staff and amount of business of the English court as compared with the proposed 

staff of the Irish court, and the business likely to devolve upon it, ib. 373-377 

Examination in general approval of tbe staff contemplated by the Act, vvffich staff, if 
insufficient, should be increased forthwith, Master of the Rolls 531. 551 el seq. 5G8-575. 
592-5«7- 

Belief as to the sufficiency of the staff of the Court of Chancery to deal also with the 
business of the Incumbered Estates Court, Longfield 1529-1535. 1539-1541 Objec- 

tion to M r. Whiteside’s proposition for naming in the Act the several officers and judges 
to be appointed, ib. 1577, 1578. 1606-1629 Considerable additional time which wit- 

ness could devote to judicial duties if he had an adequate staff, ih. 1702-3704. 1756“ 

1769. 1779-1782 Greater check upon fraudulent sales if there were a more adequate 

staff', ib, 1797, 1798. 

Inadequacy of the staff attached to the Masters, supposing the latter to be empowered 

to sell estates with an indefeasible t\l\e, Murphy 1912-1915 Largely increased expense 

of staff* if unincumbered estates were dealt with in the same way as incuniberec! property, 

ih. 1917. 1927 The proposed Title Master should have the same staff as the other 

Masters, Gibson 2384 Inadequacy of the staff contemplated by the Attorney-general 

for the combined courts, Adair 2825 Each Master should be provided with two chief 

clerks, one of them to act as registrar, and a scrivenery clerk, King 3025? 

portance of efficient clerks under the Vice-Chancellors, A. iirett)«fer 3G47. 

3658, 3659- Considerably larger staff required by witness if the receivers under him 

be largely increased, Lyle 4257. 

4. Recommended Ehnployment of the Staff of the Incumbered Estates Court : 

Strong recommendation that the present officers and staff of the Incumbered Estates 

Court be transferred, together with the business, to the Court of Chancery, Master of the 

Rolls 441 et seq. 568-574; Right Hon. 4. Brewster 3036. 3594 et seq. 4052-4056 

Explanation as to the omission of the foregoing recommendation in the Report of the Com- 
missioners in 1855, Master of the Rolls 441, 442. 614-621 -Nearly all, if not all, 

of the present establishments of the Incumbered Estates Court should be transferred, 

Gibson 2386 The transfer or discontinuance of the several officials must rest with 

Government, ib. 

See also Appointments. Arrears, 3. 4. Chief Clerhs. Examiners. Judicial Staff. 

Pensions. Permanent Appoirttnients, Receivers. RegistraT. Salaries. 

Scrivenery Clerks. 

Stafford and Morris. Cost in this case of twenty-nine per cent, for the management 
through a receiver; extraordinary character of the case and the expenses, 4^®^' 
4164-4166. 4267. 
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Stamp Duty. The conveyance to the purchaser under the Incumbered Estates Court is sub- 
ject to the ordinary ad valorem duty, but there are no stamps, as in the Court of Chan- 
cery, upon the deeds in court, Hargreuve 148. 151, 152.895-897 Practice of ihe 

court to require all documents to be stamped, Longfield 1604, 1605 Large sim\ 

likely to be raised from the stamp duty ou conveyances in the event of unincumbered 
property being sold in the court, Gibson 33^2- 2328~233i. 

See also Fees and Stamps. Per-centage on Sales. 

Stanford, Mr. Fitness for the office of registrar of Mr. Stanford, Master Hemi’s son-in-law 
and examiner; his efficiency as examiner adverted to hereon, 3027-3047. 3053- 
3059— Letter from the late Lord Chancellor Blackburn to Mr. SUulord, testifying to big 

efilciency, ib. 3027. 3057 ^I’estimony to the competency of Mr. .Stanford, Plight Hon. 

A. Brewster, 3790-3793. 

Suitors' Fee Fund. The Suitors’ Fee Fund has been from time to time nearly bankrupt, 

Murphy 2021 Charge upon the Consolidated Fund in the event of the deficiency of 

the Suitors’ Fee Fund, King 3083-3088. 

See also Fees and Stamps. Per-centage on Sales. 

Supplemental Petitions. Possible injury to individual estates under the Incumbered Estates 
Court if in working off the arrears supplemental petitions were not admissible, Adair 
2896. 

Surveys. The surveyors for the Incumbered Estates Court have adequate funds, Longfield 

1689,1690 All surveys for the court should be made by some recognised surveyor, 

Adair 2897— -The solicitor in the case should not have the nomination of the sur- 
veyor, ih. 



T. 

Taxation of Costs. There are no arrears in the taxation of costs in tim Incumbered Estates 

Court, Hargreave 221 Arreiir under ihe new avstcui of taxation of costs in the Court 

of Chancery, ifargreaue 222-225; Gibson 2454 et seq . ; /lTiKg3i22,3l23 impotiance, 

if the business be transferred, to apply a remedy to the anear in the taxing department 
of the Court of Chancery; an additional taxing officer should be appointed, Hargreave 

970-975* 

Vaiying time in the taxation of costs in ihe Court of Chancery in England ; a bill may 
be taxed in six weeks, or ii may be hanging over for two years, Williams 1323-1332— 
Insufficient staff in tlie taxing office, and consequent arrear, ib. 1327, 1328. 

Evidence in detail relative to the taxing department of the Court of Chancery, its 
unsatisfactory state, and the means of remedying the same, Gibson 2377-2379. 2454- 

2512 The taxation of costs in each office should rest with the judge, or rather the 

registrar in such office, ib. 2378. 2381-2383. 2462. 2464. 2483, 2484. 2490-2496. 2510- 
2512-: — Much less satisfactory system of taxation since the esiablislinienc of the new 
and distinct department a few years ago, and of strict rules for their guidance, ib. 2454 

tt seq. ^There are six Taxing Masters, with a stiiff of clerks, ib. 2457. 2479. 2480 

Satisfactory system of taxation of costs in the Incumbered Estates Court, where there is 

only one Taxing Master, ib. 2481. 2488. 2509 Belief that the Lord Chancellor himself 

has said that the rules are too strict, ib. 2489. 

Insufficiency at first of the staff of the new taxing department of the Court of Chancery, 
adverted to as a main cause of the subsequent arrear. King 3144— —Great care and 
caution necessary in the taxation of costs in the Court of Chancery as compared with the 

Incumbered Estates Court, ib. 3144. 31 46-3149 Considerably larger aggregate amount 

taxed for costs in the former court, ib. 3144. 3202, 3203 Larger amount also taxed 

individually by the Taxing Masters in the Court of Chancery than in the Incumbered 

Estates Court, ib. 3144, 3145. 

Statement by the Taxing Masters, daied 31 May 1856, defending the manner in which 
. their department is and has been conducted, arid drawing a comparison between the 
taxation of costs in the Incumbered Estates Court and in the Court of Chancery, App- 

p. 350-352 Considerably larger number of items to be taxed, and very much greaier 

labour in the taxation by the Court of Chancery; papers in illustration of this; ib- 
360 - 354 - 

Amount of miscellaneous costs taxed in each of the years 1850-54 ? 

901,405!. ?gs. lod., App- p. 364 ^Similar .stateiijent in regard to costa of receivers 

account; total amount of, 963,909 Z. 9*. 8d. ; ib. 

Enumeration of seventeen different classes of costs which are taxable in the Court of 
Chancery, App.p. 355. 

See Exchequer, CoMrf of . ' " 

'fenants. 
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Tenants. The ascertninment of lenancies might well be transferred to a chief clerk, if 

witness had one, Lovgfield 1755. 1760-17(32 Possibility of 11 tenant being damnified 

through an erroneous statement of the rental of his occupation, as about to be sold, ib. 

1837-1847 Respect in which witness’s investigation refers to the state of’tlie 

tenancies, Murphy 1900, tgoi Dilference in practice, but not in iheory, between the 

jurisdiction of the inemnbered Estates Court mid the Court of Chancery in regard to 

occupying tenants, Right Hon. A. -Srews/cr 3534, 3535 System of compensation to 

tenants in sales nmler the Conrt of Chancery, ib. 3534.3536 Advantage of the 

svstem of recognition and compensation tif tenanls by the Incumbered Estates Courts, 
ib- 353C-3544- 

Tenants' Recognizances. Expense saved by the abolition of the tenant’s recoo-nizance, 
which, as security for the rent, was quite useless, Lyle 3269, 3270. 3282-3284. 

Tenure of Land. Different periods of tenancy under the Court of Chancery, Lyle 3273 

Witness prefers a tenuiicy from year to year, and adopts it witen he can, ib. 3273- 

3277 - 3345. 

TitU. The Incumbered Estates Commissioners would hold a sale as good, even though they 

might err in concluding that the title was perfect, Hargreave 31 The Commissioneis 

are exceedingly strict about the title, Gibson 2316 Vitiating effect subsequently of 

a fraudulent sale, notwithstanding the Parliamentary title, Right Hon. A. Brewster, 
3487~3490* 399^“4 ®i° Dissent from Dr. Longfield’s views hereon, ib. 3992-3997. 

Witness has not met with any case of estates sold in the Court of Chancery in 
England in which the title has subsequently been' found defective, Williams 1269, 1270 
Limited e.xtent to which a sale in the Court of Chancery in Ireland can be con- 
sidered to give a satisfactory title to the purchaser, Murphy 1895. 1899. 1-904-1910 

Practice of the Court never to sell what is known to be a bad tide, ih. 1895, 1896 

Very few cases in which, with proper conditions of sale, the Court of Chancery have met 
with titles so bad as not to admit of their being sold, iL 2170-2175. 

See also Investigation of Title. Parliamentary Title. Registration of Title. Title 
Masters or Commissioners. 

Title Deeds. Requirement in regard to title-deeds being lodged in the Incumbered Estates 

Court, Hargreave 796, 797 Practice as regards access to the deeds; no deed has ever 

been purloined, ih. 804-809. 

Title Masters or Commissioners: 

1. Evidence VI Favour of their Appointment; 

2. Evidence in Opposition thereto, 

1. Evidence in Favour of their Appointment: 

Suggested appointment of two Title Commissioners of the Conrt of Chancery, who 
should investigate the titles of incumbered property as well as of unincumbered pro- 
perty if sold in the court, Murphy 2055-2069. 2104 Advantage of reference to the 

proposed Commissionei’s rather than to a roster of conveyancers, as in England, ih. 
2057. 2064, 206.5. 

Reconimended transfer to the Court of Chancery of two of tlie Incumbered Estates 
Commissioners as Title Masters, whose duties and functions should be the same as at 
present, Gibson 2205, 2206. 2351-2355. 2397 — —Extent to which the business of the 
Court of Chancery would devolve on the new branch or department of the court in the 
event of the sale of incumbered and unincumbered property in such depaniiient, ib. 

2216-2224. 2258-2264. The Title Masters alone should examine the abstracts of title, 

ib. 2351-2355 If liie arrear.'i be transferred, there should be three Title Masters, ih. 

2556- Competent persons as Title Masters could readily be selected from the Irish 

bar, ij. 2572. 

Suggestion that the principle of the Incumbered Estates Court be retained, and en- 
grafted on the Court of Chancery, with two Title Commissioners or Masters to carry it 

out, Adair 2711-2713. 2718. 2926.2929-2934 After a decision by the Court of 

Chancery that an estate should be sold, all subsequent dealings with the estate should he 

through means of the Title Masters, ib. 2714 Any rules made by the proposed Title 

Masters should be subject to the approval of the Lord Chancellor, ih. 2931. 

2. Evidence in Opposition thereto : 

Doubt as to the advantage of appointing a Title Master for the Court of Chancery, 
Longfield 1716-1718. 

Evidence opposed to the proposition for the extension of the jurisdiction of the Masters 

aud for the appointment of Title Mastei-s, Right Hon. A. Brewster 3598 et seq. 

Andcipated public dissatisfaction with the office of Title Master, without reference to the 

individual, ib. 3603. 3607. 3631 If there were Title Masters there would scarcely 

.be any business for the other Masters, ib. 3666. 

'See also Preliminary Proceedings. 

0-34- 3 H 
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Vnii^cumbered Estates: 

1. Approval of a light of Sale with a Parliamentary Title. 

2. Objection to the foregoing Proposition. 

3. Increase of Business if the Proposition be adopted. 

1. Approval of a right of Sale with a Parliamentary Title ; 

The owner of an unincumbered estate should be empowered to petition for the sale of 

his estai e, ^argreave 52 Reasons for the conclusion that unincumbered proprietors 

should have the same benefit in resjard to Parliamentary title as are, given by the Act to 
incumbered proprietors, Hargreave 344, 345 ; Master of the Rolls 435“438 ; Un^tU 

1390-1396. 1548. 1583-1585. 1783; Might Hon. A. Bretvster 346'"3467 Opinion 

that it is not contemplated, under all circumstances, to permit the sale of an unincum- 
bered estate, but to repose a discretion in the judge to act as he may think fit, Hargreave 

360. 

Advantage in applying to Ireland the proposition relative to the sale of unincumbered 
estates, without wailing for its application to England at the same time, Master of ike 

Rolls 654-659 With increased checks against the possibility of mistakes, witness 

further recommends the granting of a title in the case of unincumbered property; nature 

of these checks, 1795-1818. 1864-1868 A Parliamentary title should be 

extended only to all unincumbered estates bona fide sold, Adair 2729, 2730. 2784-2788. 

Concurrence in the recommendation of the Commissioners hereon, Right Hon. • 
A. Brewster 3461-3466— Novelty of the principle, and magnitude of the question of a 

transfer of unincumbered property with a Parliamentary title, ib. 3971-3973. 3991 

Extent to which any limit should be placed upon the right of an unincumbered pro- 
prietor to obtain a Parliamentary title, ib. 4020-4026. 

Recommendation of the Committee that the benefits resulting from the system of 
confemng an incieleasible title should be extended to unincumbered estates. Rep. p. iii. 

2. Objection to theforegoing Proposition : 

Evidence to the effect that the powers of the Comraissionevs are inconsistent with the 
security of all landed property, more especially of unincumbered property. Master of the 

Rolls {Ireland) 1012-1016. 1113-1115. 1143-1153 Disapproval in principle of a 

power in the Court of Chancery to sell uniiicuaibered estates with an indefeasible title; 
argument hereon as to the proprieiy of distinction between incumbered and imincuuibered 

property, Murphy 1916-1927. 2160-2169. 2176-2181 Double care necessary in 

dealing with unincumbered propeny, ib. 2054, 2067. 

Sundry arguments strongly opposed to the proposition for the convey.ance of unimeum- 
bered property in Ireland with a Parliamentary title through means of ihe Court of 

Chancery, Malms 4345 et seq. Tliere is no occasion which can justify the adoption of 

the principle, iJ. 4346. 4352. 4359 The sale of uniticuiubered property in Ireland as 

contemplated could not safely work, ib. 4354. 4359-4376 Necessity of the judges refer- 

ring the abstract of title in the case of unincumbered property to the officers of the 
court, ib. 4359-4362. 

3. Increase of Business if the Proposition be adopted: 

Anticipated considerable increase of business consequent on the changes proposed 
relative to the sale of incumbered estates and of unincumbered estates; the amount of 
increase is quite conjectural, Hargreave 158-160. 20a. 219. 276-284. 314, 315- 337"340- 

347> 34^> 36^“362 Comparatively small increase of business if the Court he 

empowered to confer a title upon unincumbered estates, Longfield 1386-1389. 1408. 1409- 
1543« 1544; A. Brewster, 3471. 3493-3496. 

Anticipated immense increase of business if there be no restriction in regard to the 
sale of unincumbered estates with a Parliamentary title, Murphy 1928, 1929. 1932-1936: 

Gibson 2312. 2328, 2339. 2333-2336 Small increase of business if a bond Jide sale 

be necessary, Gibson 2313. 2332 Improbability of unincumbered owners of lun't™ 

or derivative estates coming before the court for the sake of a Parliamentary title, 

Hon. A. Brewster 3507, 3508. 

See also Expense. Fees and Stamps, 2. Fraud. Hon-litigatory Business- 
Per-cent c^e on Sales. 



V, 

Vacations. Diminution of the vacations in Ireland accordino" 
courts increases, Right Hon. A. Brewster 3809-3812. ° 



the business before the 
Valuation. 
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f'olualion. Practice of the Incumbered Estates Court in iey:arcl 10 the valuation of estates, 
be/'oie sole, by a valuator appointed by the court ; liow far made use of by the Coiiiniis- 

sionerin selling, Adair 2828-2848 Other means of the Commissioner for ascertaining 

the value beyond the official valuation, ih. 2853-2855. 

Vice-Chancellors. “Site Accessilnlity of Judges. Adinhmirative Business. Bar, The. 
Chief Clerks. Conveyancing. Equity Praciice. liicoipoiated Society of Atiomeys 
and Solicitors ( Ireland). Investigation of Title, Judicial Staff. Ai asters, ' 2 , A. 

Voluntary Sales. Considerable number of sales of estates by the owners in cases where a 
friendly creditor appears as petitioner, liargreave 62. 

Rare instances of voluntary sales of land by Iiish proprietors, Right Hon. A. Brewster 
3471- 3495 j 3496- 



W. 

Whiteside, Mr. {Bills of). Witness has instituted a comparison between the Bills of Mr. 
Wliiteside and the Bill of the Aitoniey-general for Ireland, and prefers the latter measure, 

Longfield 1575-1583 E.Kamination upon certain portions of Mr. Whiteside’s Bills, 

showing sundry grounds for objection thereto, ib. 1577-1583. 1606 et seq. 

See also Receivers, 16. 

Williams, William. (Analysis of his Evidence.) — Member of the Law Society of England ; 

attends before the Committee on behalf of the council of the society, 1159-1162 Xhe. 

altered working of the Court of Chancery in England has been in operation since the 

year 1852 j 1162,1163 Great inconvenience used to result trom the mode in which 

business had been transacted in the Masters’ office, 1 165-1 168. 1172 Bytlie appoint- 

ment of chief clerks, die transaction of business has been much improved, both as regards 
expedition and expense, 1169-1179. 

Advantage in cases taken from the chief clerk to the judge being summarily disposed 

of in chambers, 1173-1179 Insufficient opportunity, however, for communicating with 

the judge, whilst at the same time too much work is thrown upon the clerks, 1179-1191 

Want of a greater amount of judicial power, 1 iSi-i 188. 1208. 1218. 1244 et seq. 

Instances of complaints that work has been improperly transferred by the chief 

clerks to the inferior clerks, on account of the former having too much to do, 1189-1191. 

Satisfactory result generally of the alteration in the procedure, though tlie improve- 
ments have not gone far enough, 1192 et seq. Circumstance of the viva voce exami- 

nation taking place almost invariably before the examiner, and not in the presence of the 

judge who hears the cause, 1192. 1197-1201 Importance of the abolition of the 

system of affidavits in matters of controverted fact, 1193. 1265-1268 More summary 

and less expensive process introduced for getting administration of a deceased person’s 

estate, 1194, 1195 The present mode of vivd vote examination before the examiners is 

a great improvement upon the former mode, 1202-12O4 Importance, however, of all 

vivd voce evidence being given before the judge, 1204-1208. 1257-1266. 

Suggestions for a revision of the mode of payment of solicitors, the present mode 

having a decided tendency to prolong the existence of Chancery suits, 1208-1219 

Larger influx of suitors in consequence of the amended administration of justice in the 

court, 1221-1223 equity proceedings, as much judicial business as possible 

should be thrown upon the judge, 1224 Importance of the judge exercising a 

direction and supervision over the administrative business, 1224.1244-1247.1256 

The clerk should not perform any judicial business, 1224. 

Evidence relative to the roster of six expert conveyancers, to whom questions of title 
are referred by the judges; advantage in some respects of such roster, 1225-1243. 1291- 

1299 The Master in Chancery and the conveyancer received fees under the old 

system, but now the conveyancer alone is paid ; regulation beieon, 1228-1232 Number 

of conveyancers at the bar; a large quantity of conveyancing is also done by solicitors, 

1234-1237. 1287-1290 A sale under the court does not give an indefeasible title, 

1242, 1243. 1299-1301— —.Explanation as to a demand having been made for additional 
chief clerks on the refusal of Parliament to appoint additional judges, 1250-1255. 

Witness has not met with any case of estates sold in the Court of Chancery in which 

the title has subsequently been found defective, 1269, 1270 The advantage of giving 

a Parliamentary title is vei y great, and should be common 10 England and Ireland, 1 270- 

1276. 1281 The power immediately to re-incumberan estate after a Parliamentary title 

is given should be checked, 1274' Consideiable additional judicial staff required in 

England in the event of a Parliamentarytitle being given to all estates through the medium 

of the Court of Chancery, 1275-1280. 1287-1290 Power of the Lord Chancellor 

to regulate the mode of remuneration of solicitors ; a new order is about to be issued on 

the subject, 1282-1286 Selection of conveyancing counsel for the purpose of advising 

the Court of Chancery, rather than the purchaser or seller of the estate, 1298-1301. 

0.34, Evidence 
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Report, 1 856 — continued. 



WilliamSy William. (Analysis of his Evidence) — continued. 

Evidence to the effect that in the event of a system of Parliamentary title beW 
adopted, there should be an indemnity fund provided to meet the case of those wliuf 

rights might be defeated by a judicial mistake in the sale of the estates, 1301-1314 ^ 

Good result of the relaxation under the Chancery Amendment Act in regard to arijudi- 

cation without parties being present, or being tlirectiy served with notice, 13x5-1322 I 

Varying time taken in the taxation of costs in the Court of Chancery j a bill may be 
taxed in six weeks, or it may be hanging over for two years, 1323-1332. ^ 

TFi/Zs. Possibility of injustice cn ihe score of a will not being discovered tillafterthe 

estate has been sold and the proceeds distributed, LowgjfieZd! 1465-1468 -It should 

be compulsory to register all wills within two years after the death of the testator Adair 
2899, 2912-2914. 2949-2951. ’ 
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